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Example: retention of ownership

Note on transfer subject to time limit

Transfers subject to suspensive or resolutive time limits may be treated
like transfers subject to condition
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Notes
[ Resolutive conditions and terms 766
It.  Suspensive conditions and terms 773

Section 3: Special constellations

Article VIII. - 2:301: Multiple transfers

Comments
A. General
I.  Function of the rule 793
2. Comparative background 794
3. Primary options under a delivery-based transfer system: general 794
4.  Cases solved in the same way under both options 795
5. Option 1: general delivery approach, reversed by non-contractual

liability if later transferee acts in “bad faith” 795
6.  Option 2: delivery approach, acquisition of later transferee being

excluded in case of “bad faith” 796
B.  How the rule works in detail
7. Scope: several purported transfers of the same goods 796
8 The scope left to the basic delivery rule; unproblematic cases 797
9. Transferor still owner, later transferee in good faith 797
10. Transferor still owner, later transferee in bad faith (paragraphs (1) and (2)) 797
[1. In particular: insolvency of later transferee in possession 799
12.  In particular: insolvency of transferor 799
Notes 800

Article VIII. — 2:302: Indirect representation

Comments

A. General

I.  Function of the rule 813
2. Direct and indirect representation 8/4
3. Indirect representation for acquisition and for alienation 815
4. Comparative background 8IS
5. Related provisions in other parts of these model rules 816

Discussion of “two-step transfer” versus “direct transfer” approach
6.  General: options; authority to dispose already implies solution for
representation for alienation 816
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7 Representation for acquisition: principal’s perspective

8. Representarion for acquisition: third party’s perspective

9. Representation for acquisition: intermediary’s and intermediary’s
creditors’ perspective

10. Representation for alienation: principal’s perspective

t1. Representation for alienation: third party’s perspective

(2. Representation for acquisition

13.  Representation for alienation

i4.  Simplicity, practicability, facilitating indirect representation

15.  Other general arguments

16. Summary of evaluation

C. The rule in detail

{7 Scope

18.  Direct transfer between principal and third party

9. Paragraph (3): requirements for, and time of, the transfer

20. Agent’s authority to transfer or receive the goods (paragraph (3)(a))

21.  Entitlement between intermediary and third party (paragraph (3)(b))

22. Agreement as to time, delivery or equivalent {paragraph (3)(c))

Notes

Article VIII. — 2:303: Passing of ownership in case of direct delivery
in a chain of transactions

Comments

A.  General

1. Function of the rule

2. Comparative background

3. Options: direct transfer or transfer “along the chain”

N wsw

C.
8
9.

10

Discussion of the options

General; avoiding artificial constructions and consistency
Protection of insolvent middle person’s creditors

Transfer subject to retention of ownership or other encumbrance
Invalidity of contracts in the chain

The rule in detail

Chain of entitlements to transfer same goods

Delivery or equivalent effected directly

Effect: as if transferred from each preceding member of chain to the next

Notes

Transfer of ownership
Inwalidity of contracts in the chain

XXXVl
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Article VIII. - 2:304: Passing of ownership of unsolicited goods

Comments

b wN -

0~ O W

=

C.

L
12.
I3.
14.

General

Function of the rule

Comparative background and main policy questions
Basic idea

Place of provision

Relation to unjustified enrichment law

The main rule in detail (paragraph (1))

Scope: business delivering unsolicited goods to consumer

Time of acquisition

Right to reject (sentence 2)

Effects of acquisition of ownership

No effect against original owner if business acted without right or
authority to dispose

Exceptions (paragraph (2))

General

Exception for supply by way of benevolent intervention in another’s affairs
Exception for supply in error

Delivery of excess quantity under contract for sale of goods

Notes

Article VIil. - 2:305: Transfer of goods forming part of a bulk

Comments

A.  General

1. Function of this and following Article

2. Comparative background

3. Basic structure of the “bulk sale” rules

4. Relation to Chapter 5

8.  Definition of “bulk” (paragraph (1))

5. Mass or mixture of fungible goods

6. ldentified as contained in defined space or area
C.  Main rule: creation of co-ownership (paragraph (2))
7 Specified quantity of identified bulk

8. Intended time of transfer before identification
9. Consequence: acquisition of co-ownership
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Calculation of the undivided shares: general rule (paragraph (3))

D.

10. Mechanism of calculation: relation of quantity to which transferee is
entitled to quantity of goods in bulk

(. Situations covered by this general calculation rule (“at any time”):
acquisition of share

12.  Subsequent increase of bulk

13.  Voluntary legitimate diminution of bulk by transferor

. Diminution of the bulk (paragraph (4))

i4. Risk of shrinkage primarily placed on transferor

(5. Shrinkage subsidiarily to be borne by transferees

16. Underlying policy

{7 Special constellations

[, "Transfer” of quantity exceeding quantity in the bulk (paragraph (5))

18, Acquisition in respect of excess only in good faith (sentence 1)

19. Calculation of shares (sentence 2)

70. Underlying policy; subsequent increase of bulk

G. Further dispositions relating to the undivided share

21, “Transfer of quantity” to subpurchaser; general

72.  “Transfer of quantity” where excess disposition has occurred

23, Retransfer to the original transferor after excess disposition

Notes

The existence of a “bulk sales” rule in the European legal systems and
the functionality of such a rule

The existence of an identification requirement in contracts for the sale
of generic goods

Article VIil. — 2:306: Delivery out of the bulk

Comments

A. General

I.  Function of the rule

2. Basic policy choice: no far-reaching “first come, first served” principle,
but adjusted good faith acquisition principles

B.  Right to take delivery and acquisition of ownership (paragraph (1))

3. Transferee’s right to take delivery

4. Acquisition of ownership

C.  Delivery in excess of quantity corresponding to undivided share
(paragraph (2))

5. Acquisition in respect of excess only in good faith

xl
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6. Good faith with respect to possible negative consequences of excess

for other transferees 878
7. How this is supposed to work in practice and why the good faith

approach makes sense 879
8. Consequences regarding non-contractual liability for damage and

unjustified enrichment law 879
Notes 880

Article VIII. - 2:307: Contingent right of transferee under
retention of ownership

Comments

A. General

1. Function of the rule 880
2. Scope: retention of ownership devices 881
3. Place of the provision 881
B.  The rule in detail

4.  Transferee’s right to pay the price under the terms of the contract 88l
5. Transferee’s right to acquire ownership upon payment 882
Notes 882
Chapter 3:

Good faith acquisition of ownership

Article VIII.-3:101: Good faith acquisition through a person
without right or authority to transfer ownership

Comments

A.  General remarks

I.  Purpose and effect of the rule 887
2. Persons involved and terminology 887
3. Two types of situations covered 888
4. Relationship to international conventions and EC law 888
B.  General policy of good faith acquisition

5. Balancing the interests of A and C — individual level 889
6.  Policy issues at a general level 889
7 Doctrinal explanations of good faith acquisition 889
8. Political decision in favour of good faith acquisition 890
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10.
1.
12.
13.
14.
15.
16.
I7
18.
19.
20.
21.
22.
23.
24.
25.
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27.
28.

29.
30.
31
32.

33
34.

35.
36.
37
38.
39.

40.
41

42.
43

xlii

Requirements for the transfer relationship B—C
Requirements of VIII.—2:101
Avoidance of contract B-C

Requirement of possession by B — requirement of possession by C.

Mere agreement does not suffice

Arguments for this solution

For value — paragraph (1) (c): balancing of party interests
Additional reasons for adopting the “for value” restriction
Mixed donations

Alternative solutions

Obligation to pay or actual payment

Object of good faith

Time when C has to be in good faith

Standard of good faith

Flexibility of general standard of good faith

Good faith standard and protection of commerce

Good faith standard and overall approach of VIII.-3:101
General acceptability of strict good faith standard

Proof of good faith with respect to negligence

Proof of good faith with respect to actual knowledge

Rule on burden of proof in black letter text

Relationship A-B: how A loses possession (stolen goods)
Different ways in which A may lose possession

Exclusion of good faith acquisition of stolen goods

Lost and entrusted goods

Void or avoided contract

Counter-exception of paragraph (2): in the ordinary course
of business, cultural objects

Rule of ordinary course of business in general

Rule more flexibly adaptable to individual circumstances than
traditional privileged situations

Public auction

Public markets

Ordinary course of business

No necessity of special protection of consumers

Cultural objects

Relation A-C: no right to buy back

Additional instrument to protect interests of owners is not necessary

Disadvantages of buy back right

Transferee already in possession of the goods (paragraph (3))
Clarification referring to VIII.—2:105 paragraph (1) situations
Good faith excluded
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Notes

I
L
.
V.
V.

Vi

VIL

General concept of good faith acquisition

Standard of acquirer’s good faith

Acquisition for value or gratuitous acquisition

Circumstances of the acquisition of possession

Circumstances by virtue of which the original owner was dispossessed
and the case of lost and stolen goods

Right of the original owner to buy back the goods from the bona fide
transferee and action for rei vindicatio

Cultural objects

Article VIIl. - 3:102: Good faith acquisition of ownership free
of limited proprietary rights

Comments

AN -

Scope and function of Article and relationship to VIII. - 3:101
Purpose of Article

“Limited proprietary rights”

Acquisition of ownership not regulated by this Article

Examples for the differentiation between acquisition of ownership
and acquisition free of encumbrances

5. Two or more proprietary rights in the same movable

6.  Basic structure: coherence with Article 3:101

B.  Requirements for good faith acquisition

7 Title for acquisition of ownership of the goods

8 Delivery or delivery equivalent

9. Acquisition for value

10. Requirement of good faith

C. Exceptions as to stolen goods and cultural objects

1. Reference to VIII.-3:101 paragraph (2): goods stolen from owner
12.  Reference to VIII.—3:101 paragraph (2): goods stolen from third person
D. Special situations of transfer (paragraphs (2) and (3))

13.  Transferee already in possession

4. Transfer by notice in VIII. - 3:102 paragraph (3)

Notes
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Chapter 4: ' '
Acquisition of ownership by continuous possession

Section |: Requirements for acquisition of ownership
by continuous possession

Article VII. - 4:101: Basic rule

Comments

A. General

I.  Acquisition of ownership by continuous possession

2. Concept traditionally going beyond the scope of this Book

3. Terminology

4. Extinctive prescription of rei vindicatio and similar concepts

5. Finding not covered

B.  Scope of application

6.  General

7. Acquisition from a non-owner

8.  Acquisition under invalid contract

9. Control of goods obtained under a legal relationship other than one of
acquisition

10. Further instances

Il.  Registered goods: national law may have priority

C. Interests underlying, and functions and policies of, the rules on
acquisition by continuous possession

12.  General

13.  Perspective and interests of the original owner

14.  Perspective and interests of the owner-possessor

15.  Perspective and interests of the parties’ general creditors

16. Interests of persons (potentially) acquiring rights related to the goods
from the possessor

17 Functions and policies of acquisition of ownership by continuous
possession; general

18 Sanction for owner’s inactivity and related policies

19. Legal certainty

20.  Possessor in good faith more worthy of protection, or acquisition in
bad faith not to be facilitated, respectively

D.  Overview of main requirements

21, Main requirements

22.  Possession

23.  Continuous possession

24.  For a certain period

xliv
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25.
26.

217,

28.
29.
30.

31

32.

33

34.
3s.
36.

37

38.
39.
40.
41.
42.
43.

44,
4.
46.

47

48.
49.
50.

51

52.
53.
54.

55.
56.

57

58.

Possession may not be obtained by theft
Requirements not adopted

Possession

Owner-possessor

Change of category of possession possible
Owner-possession may be exercised through another person
Acknowledgement of owner’s right

Continuous possession

For a certain period

Acquisition by continuous possession in good faith

General

Meaning of good faith

Good faith throughout the whole period

Burden of proof as to good faith: options available

Discussion and justification of the proposed solution (presumption of
good faith)

How the presumption of paragraph (2)(b) works

Length of period

No inappropriate results in case of void and avoided contracts: general
Avoidance within ten years

Avoidance after more than ten years

Contract invalid from the beginning

Acquisition of ownership by continuous possession in bad faith

Why acquisition of ownership by continuous possession in bad faith at all
Technical implementation of the rule, paragraph (1)(b)

Thirty-year period

Exclusion of acquisition by a thief, paragraph (3)

Policy

Theft

No circumvention by transfer and re-transfer

No extension to person knowingly selling stolen goods or persons knowing
that the goods have been stolen in general

Limited-right-possessor refusing to return the goods after end of legal
relationship not covered

Finder who keeps goods

Thief’s heirs, donees and similar cases not covered

Functionally comparable criteria in European legal systems

Requirements not adopted

General

Valid obligation (valid title)

Possible substantive functions of valid title requirement

Possible impact of valid title requirement on burden of proof rule
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59. Public possession

60. Unequivocal possession

6!. Peaceful possession

62. Exclusion of possession obtained by violence, secretly or precariously
(nec vi, nec clam, nec precario)

Notes

I Overview: main requirements of acquisition by continuous possession

. Owner-possession

Ill.  Continuous possession in good faith

V. Continuous possession in bad faith

V. Exclusion of acquisition by thieves

VL. Other requirements

Article VIII. - 4:102: Cultural objects

Comments

General
Policy, length of period
Legal framework and purpose of this Article

Definition of cultural objects in the sense of paragraph (1)
General

The chosen option: definition of Council Directive 93/7/EEC
Irrelevance of removal from territory; irrelevance of date

Policy underlying this choice

Alternative option: definition of the UNIDROIT Convention 1995
Alternative option: definition of the UNESCO Convention 1970

Relation to other rules of law

Minimum standard of protection for owners of cultural objects
Protection under the international Conventions in particular
Interaction of this Article and the 1995 UNIDROIT Convention
in particular

Notes

xlvi

Existing EC Directives and international conventions

(a) Directive 93/7/EEC of 15 March 1993 on the return of cultural
objects unlawfully removed from the territory of a member state

(b) UNIDROIT Convention on Stolen or Illegally Exported Cultural
Objects (Rome, 24 June 1995)

(c) UNESCO Convention on the Means of Prohibiting and

Preventing the Illicit Import, Export and Transfer of Ownership of

Cultural Property (Paris, 14 November 1970)
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Il.  National provisions addressing acquisition of ownership by continuous
possession of cultural objects 1006

Article VIII. — 4:103: Continuous possession

Comments

A. Involuntary loss of possession (paragraph (1))

i.  General 1009
2. Involuntary loss of possession 1009
3. Justification; impact on owner and third parties 1010

Presumption of continuous possession (paragraph (2))

4. Presumption of continuous possession 1010
Notes

1. Involuntary loss of possession 1010
It. Presumption of continuous possession 1013

Section 2: Additional provisions as to the period required
for acquisition of ownership

Article VIII. - 4:201: Extension in case of incapacity

Comments

A. Terminology in Section 2

I.  General 1016
2. Extension of period 1016
3. Suspension of period 1016
4. Postponement of expiry 1017
5. Renewal of period 1017

B. Coherence with Book U, Chapter 7 on the prescription of
rights to the performance of an obligation

6.  General approach 1017
7. Criteria not adopted 1017
C. Terminology relating to incapacity

8  Incapacity 1017
9. Representative 1018
10. Terminology: extension, suspension and postponement of expiry 1018

. Basic policy decision: no, medium or even “strict” relevance of incapacity
I1.  Main options 1018
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12. Preferred solution: appointment of representative decisive criterion

(3. Situations for which regulation appears necessary

E.  Suspension in case of initial lack of capacity, paragraph (1)

14.  General; decisive moment in time

IS.  Purpose of the suspension rule (as opposed to postponement of expiry)

16. Differences to III. - 7:305 (Postponement of expiry in case of incapacity)

17 End of suspension

F.  Postponement of expiry in case of subsequent lack
of capacity, paragraph (2)

18.  General

19.  Purpose of the postponement of expiry rule (as opposed to suspension)

20.  Possibility of restrictive interpretation regarding very short periods of
incapacity

G. Owner-possessor is representative, paragraph (3)

21.  Policy

22.  Sentence 1

23.  Sentence 2

H.  Other cases of acquisition of ownership by continuous
possession within the family

24. General

25.  Acquisition between minor brothers and sisters

26.  Minor’s acquisition against the representative

1. In particular: no suspension between spouses and registered partners

27 Suspension between spouses

28. Registered partners

29. Rule not needed

30.  Aspect of “peace in the family” not so relevant for acquisition of
ownership by continuous possession

3l. No parallel provision in prescription rules of Book I1i

32.  Practical difficulties can be solved by other criteria

). Further cases: unmarried couples, other household members

33.  Suspension rule extending to partnerships similar to marriage

34. Extension of period as between persons sharing the same household

Notes

I.  General on issues dealt with in Section 2

. Persons subject to an incapacity who do not have a representative

. Persons subject to an incapacity who have a representative

V. Brothers and sisters

V. Spouses and registered partners
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Article VIII. - 4:202: Extension in case of impediment
beyond owner’s control

Comments
A. General
{.  Policy 1036
2. Corresponding rule in [II. - 7:303 (Suspension in case of impediment

beyond creditor’s control) 1036
B.  Basic rule (paragraph (1))
3. Situations covered 1037
4.  Suspension concept 1037
5. The question of actively hiding the goods 1037
C. Qualifications as to time (paragraphs (2) and (3))
6.  Restriction to impediments within last six months (paragraph (2)) 1038
7 Postponement of expiry in exceptional situations {paragraph (3)) 1038
8  No paralle] to II. - 7:303 (Suspension in case of impediment beyond

creditor’s control) paragraph (4) 1038
Notes
I. Suspension for vis major 1039
1. Only the last part of the period is relevant 1042

Article VIH. - 4:203; Extension and renewal in case of
judicial and other proceedings

Comments
A.  General
I. Common core 1043
2. Basic policy 1043
3. Overview of how the Article works 1043
B.  Suspension for the duration of judicial proceedings, paragraph (1)
4. Only judicial acts covered 1044
5. First effect of initiating proceedings: suspension 1044
6. Contesting the possessor’s ownership or possession 1045
7 Proceedings begun by or on behalf of the owner 1045
8. Proceedings against the awner-possessar, limited-right-possessor

Of possession-agent 1045
9. Suspension only in relation to the parties to the proceedings and persons

on whose behalf the parties act (third sentence) 1045
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C. When the claimant loses the proceedings, paragraph (2)

10. Basic rule when claimant loses the proceedings (“the action is dismissed
or otherwise unsuccessful”)

I1. Details; differences to prescription rules

12.  The problem

13.  Option (1): suspension

14. Option (2): postponement of expiry

15.  Option (3): no extension effect at all

16. The preferred option: postponement of expiry for six months as from
the decision declaring lack of jurisdiction

D. When the clazimant (owner) wins the proceedings, paragraph (3)

17 Effect when the owner succeeds in the proceedings: renewal of period
I18. Renewal instead of suspension

19. Additional justification for differences from the prescription rule

E.  Other proceedings, paragraph (4)

20. Arbitration proceedings, paragraph (4)

21, Arbitration tribunal declaring itself to be incompetent
22.  Mediation proceedings covered by other rules

F.  Institution of enforcement proceedings

23, General: covered by general rules of this Article
24.  Details

Notes

. Judicial proceedings
Il.  Arbitration proceedings and other proceedings
lll.  Enforcement proceedings

Article VIil. ~ 4:204: Postponement of expiry in case of negotiations

Comments

A.  Negotiations

{. Function and policy

2. Relation to IIl. - 7:304 (Postponement of expiry in case of negotiations);
length of period

3. Negotiations

B.  Mediation proceedings in particular
Mediation proceedings covered by this Article
5. Main practical effects of this approach

>

Notes

1046
1046
1047
1047
1047
1047

1048

1048

1048
1049

1049
1050
1050

1050
1050

1051
1054
1055

1057

1057

1057

1058

1058

1059



Table of Contents Chapter 4: Acquisition of ownership by continuous possession

Article VIII. - 4:205: Ending of period in case of acknowledgement
Comments
A. General

. Common core
2. Explicit rule adopted for purpose of clarification

B.  The rule in detail

3. Acknowledgement

4. Subject of acknowledgement (“owner’s right to the goods”)

5. Acknowledgement by owner-possessor or a person exercising physical
control for the owner-possessor

6.  Effect of acknowledgement and commencement of new period

Notes

Article VIil. — 4:206: Period of a predecessor to be taken into account

Comments

A. General rule, paragraph (1)

[.  Basic idea

2. Succession in possession

3. Cumulative fulfilment of all requirements

4. Effect of paragraph (1)

B. Good faith and bad faith possessor, paragraph (2)

5. The problem

6.  First basic choice: qualification of predecessor not to be adopted
automatically

7 Predecessor in good faith, successor in bad faith

8 Predecessor in bad faith, successor in good faith

9. Impermissibility of taking bad faith predecessor’s period into account

for the purpose of acquisition under VIII. — 4:101 (Basic rule)
paragraph (1)(a)

10.  Good faith successor may take bad faith predecessor’s period into
account for acquisition under VIII. - 4:101 (Basic rule) paragraph (1)(b)

Notes

. Succession in possession

. Good faith and bad faith before and after succession in possession

Il Further criteria of differentiation relevant for succession in possession
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Section 3: Effects of acquisition of ownership by continuous possession

Article VIII. - 4:301: Acquisition of ownership

Comments

A. Acquisition of ownership, paragraph (1)

1. General

2. Effects of acquisition of ownership

3. Retroactive effect or ex nunc effect

B. Effect on limited proprietary rights, paragraph (2)
4. General

5. Caveat

6.

Effect of acquisition in good faith as to ownership and freedom from

encumbrances

7 Effect of acquisition in good faith as to ownership but in bad faith as to
freedom of encumbrances

8. Effect of acquisition in bad faith as to ownership but in good faith as to

freedom of encumbrances

9. Effect of acquisition in bad faith as to ownership and freedom from
encumbrances

Notes
I. Acquisition of ownership
.  Encumbrances

Article Vill. - 4:302: Extinction of rights under rules on
unjustified enrichment and non-contractual liability for damage

Comments

A.  Function of the rule
[.  Policy
2. Types of rights excluded under this Article

B.  Details
Exclusion of physical restoration

4. Exclusion of obligation to pay the monetary value for the substance
of the goods

5. Exclusion of obligation to pay for using the goods after acquisition
by continuous possession
6. Benefits before expiration of period

7. No explicit exclusion of contractual obligations to return

w

Notes
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Chapter 5:
Production, combination and commingling

Section |: General provisions

Article VIII. - 5:101: Party autonomy and relation to other provisions

Comments

A. General

I. Situations addressed in Chapter 5

2. Brief overview on issues solved differently in European legal systems
and main policy issues

3. Main approach: default rules, provisions on proprietaty security rights
take priority in case of overlap

4. Function of Chapter 5 within Book VIII and these model rules in general

B.  Overview of the relation between production, combination and
commingling, and other provisions of these model rules

5. General; criteria for distinguishing the three categories production,
commingling and combination

6.  First tests: party agreement, Book IX to be applied
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