
Re:

TheAttorneyGeneralof the UnitedStates

OF U.S.Department of Justice

SpecialCounsel'sOffice

February 5 , 2024

DearAttorney GeneralGarland:

Enclosed please find a confidential report explaining the prosecution or

declination decisions I have reached, as required by 28 C.F.R. 600.8(c ) .

Reportof the SpecialCounselon the InvestigationIntoUnauthorized

Removal, Retention, andDisclosureofClassifiedDocumentsDiscovered

atLocationsIncludingthe PennBidenCenterandthe DelawarePrivate
ResidenceofPresidentJoseph R.Biden, Jr.

As we previously discussed , at the request of the White House Counsel and
personal counsel to President Biden (collectively , " counsel ) , I agreed, with certain

conditions including nondisclosure , to allow counsel to review a draft of the report for

purposes of determining whether to assert any claim of privilege, and otherwise
providing comments to the Special Counsel's Office . Counsel reviewed a draft of the

report on February 3 and 4, 2024 .

Earlier today , counsel submitted to my office the enclosed letter . After

reviewing their letter , my team and I corrected the following minor errors:

Thedraftreportstatedthat w e reviewedthe materialsthat were deemed
to be classifiedat the Top Secret/ Sensitive CompartmentedInformation

levelwhenthe NationalSecurity Councilconductedprepublicationreview

for the Reagan Diaries. Draft Report n.811. We have amended that
sentenceby adding someof after the word "reviewed.

InChapter Twelve, the draft report cited Chapter Four in a footnote . Draft

Report n.892. We have amended that footnote to read See id NARA

Archivist Tr . at 56-59, 77-78, 81-82, 93-94, 122-23.

The draft report included a section heading that read,

CLASSIFIED DOCUMENTINSECOND-FLOOR OFFICE Draft Report at 333.

We have amended that headingto read, MARKED CLASSIFIED DOCUMENT
INTHIRD-LEVEL .



The AttorneyGeneralof the UnitedStates
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My team and I also corrected several typographical errors that we identified

on our own, and we removed a watermark and headers that designated the document
as a confidential draft.

After reviewing the draft report , the relevant intelligence agencies have

identified no content that is classified or otherwise unfit for public disclosure . The

White House Counsel has not conveyed to me the President's decisions as to
assertions of executive privilege ; I understand that the White House Counsel will

convey such decisions to you directly .

Thank you for allowing the Special Counsel's Office to conduct our
investigationindependentlyand for supportingus with the necessaryresources.

I am extraordinarily grateful for the thorough, careful, and diligent work ofthe

Department ofJustice employees who worked on this matter. I am deeply honored to
have served with them.

Enclosures Report
Letterfrom counsel

Respectfully ,

RobertK.Hur

Special Counsel
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EXECUTIVESUMMARY

Weconcludethatnocriminalchargesarewarrantedinthis matter.¹Wewould

reach the same conclusion even if Department of Justice policy did not foreclose

criminalcharges against a sittingpresident

Our investigation uncovered evidence that President Biden willfully retained

and disclosed classified materials after his vice presidency when he was a private

citizen.These materials included (1) marked classified documents about military and

foreign policy in Afghanistan , and (2) notebooks containing Mr. Biden's handwritten

entries about issues of national security and foreign policy implicating sensitive

intelligence sources and methods . FBI agents recovered these materials from the

garage ,offices , and basement den in Mr. Biden's Wilmington , Delaware home .

However , for the reasons summarized below , we conclude that the evidence

does not establish Mr. Biden's guilt beyond a reasonable doubt . Prosecution of Mr.

Biden is also unwarranted based on our consideration of the aggravating and

mitigating factors set forth in the Department of Justice's Principles of Federal

Prosecution . For these reasons ,we decline prosecution of Mr. Biden.

The classified documents and other materials recovered in this case spanned

Mr.Biden's career in nationalpublic life. During that career, Mr.Biden has longseen

We submit this report to the Attorney General pursuant to 28 C.F.R. 600.8(c) ,

which states that, [ a ] t the conclusion of the Special Counsel's work, he or she shallprovide

the Attorney General a confidentialreportexplaining the prosecution or declinationdecisions

reached by the SpecialCounsel.

A SittingPresident'sAmenability to Indictmentand CriminalProsecution, 24 Op.
O.L.C. 222, 260 (2000).
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himself as a historic figure. Elected to the Senate at age twenty-nine, he considered

runningfor president as early as 1980 and did so in 1988,2008,and 2020. He believed

his record during decades in the Senate made him worthy of the presidency, and he

collected papers and artifacts related to significant issues and events in his career.

He used these materials to write memoirs published in 2007 and 2017,to document

his legacy, and to cite as evidence that he was a man of presidential timber.

In2009, then-Vice President Biden strongly opposed the military's plans to

send more troops to Afghanistan . U.S. policy in Afghanistan was deeply important to

Mr. Biden, and he labored to dissuade President Obama from escalating America's

involvement there and repeating what Mr. Biden believed was a mistake akin to

Vietnam.Despite Mr.Biden's advice , President Obama ordered a surge of additional

U.S. troops , and Mr. Biden's views endured sharp criticism from others within and

outside of the administration . But he always believed history would prove him right.

He retained materials documenting his opposition to the troop surge , including a

classified handwritten memo he sent President Obama over the 2009 Thanksgiving

holiday, and related marked classified documents . FBI agents recovered these

materials from Mr. Biden's Delaware garage and home office in December 2022 and

January 2023.

Also,during his eight years as vice president , Mr.Biden regularly wrote notes

by hand in notebooks. Some of these notes related to classified subjects ,including the

President's Daily Brief and National Security Council meetings, and some of the

notes are themselves classified. After the vice presidency, Mr. Biden kept these
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classified notebooks in unsecured and unauthorized spaces at his Virginia and

Delaware homes and used some of the notebooks as reference material for his second

memoir, Promise Me,Dad,which was published in 2017. To our knowledge , no one

has identified any classified information published in Promise Me, Dad, but Mr.

Biden shared information , including some classified information , from those

notebooks with his ghostwriter . FBI agents recovered the notebooks from the office

and basement den in Mr. Biden's Delaware home in January 2023.

Marked classified documents about Afghanistan .These documents from

fall2009 have classification markings up to the Top Secret/Sensitive Compartmented

Information level. They were found in a box in Mr. Biden's Delaware garage that

contained other materials of great personal significance to him and that he appears

to have personally used and accessed . The marked classified documents were found

along with drafts of the handwritten 2009 Thanksgiving memo Mr. Biden sent

President Obama in a last-ditch effort to persuade him not to send additional troops

to Afghanistan .These materials were proof of the stand Mr. Biden took in what he

regarded as among the most important decisions of his vice presidency .

Mr. Biden wrote his 2007 and 2017 memoirs with the help of a ghostwriter .In

a recorded conversation with his ghostwriter in February 2017, about a month after

he left office,Mr. Biden said, while referencing his 2009 Thanksgiving memo , that he

had just found all the classified stuff downstairs . At the time ,he was renting a home

in Virginia ,where he met his ghostwriter to work on his second memoir . Downstairs

from where they met was Mr. Biden's office , where he stored his papers . He moved
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out of the Virginia home in 2019, consolidating his belongings in Delaware where

FBI agents later found marked classified documents about the Afghanistan troop

surge in his garage .

Evidence supports the inference that when Mr. Biden said in 2017 that he had

just found all the classified stuff downstairs in Virginia , he was referring to the

same marked classified documents about Afghanistan that FBI agents found in 2022

in his Delaware garage .

Nevertheless , we do not believe this evidence is sufficient , as jurors would

likely find reasonable doubt for one or more of several reasons . Both when he served

as vice president and when the Afghanistan documents were found in Mr. Biden's

Delaware garage in 2022 , his possession of them in his Delaware home was not a

basis for prosecution because as vice president and president , he had authority to

keep classified documents in his home . The best case for charges would rely on Mr.

Biden's possession of the Afghanistan documents in his Virginia home in February

2017, when he was a private citizen and when he told his ghostwriter he had just

found classified material.

Severaldefenses are likely to create reasonable doubt as to such charges.For

example, Mr. Biden could have found the classified Afghanistan documents at his

Virginia home in 2017 and then forgotten about them soon after. This could convince

some reasonable jurors that he did not retain them willfully . When Mr. Biden told

his ghostwriter about finding all the classified stuff downstairs, his tone was

matter-of-fact . For a person who had viewed classified documents nearly every day
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for eight years as vice president , including regularly in his home , finding classified

documents at home less than a month after leaving office could have been an

unremarkable and forgettable event . Notably , the classified Afghanistan documents

did not come up again in Mr. Biden's dozens of hours of recorded conversations with

the ghostwriter , or in his book . And the place where the Afghanistan documents were

eventually found in Mr. Biden's Delaware garage in a badly damaged box

surrounded by household detritus suggests the documents might have been

forgotten.

In addition, Mr. Biden's memory was significantly limited, both during his

recorded interviews with the ghostwriter in 2017,and in his interview with our office

in 2023. And his cooperation with our investigation, including by reporting to the

government that the Afghanistan documents were in his Delaware garage , will likely

convince some jurors that he made an innocent mistake, rather than acting

willfully that is,with intent to break the law as the statute requires.

Another viable defense is that Mr. Biden might not have retained the classified

Afghanistan documents in his Virginia home at all. They could have been stored, by

mistake and without his knowledge , at his Delaware home since the time he was vice

president , as were other classified documents recovered during our investigation.

This would rebut charges that he willfully retained the documents in Virginia.

Given Mr. Biden's limited precision and recall during his interviews with his

ghostwriter and with our office, jurors may hesitate to place too much evidentiary

weight on a single eight-word utterance to his ghostwriter about finding classified
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documents in Virginia , in the absence of other ,more direct evidence .We searched for

such additional evidence and found it wanting . In particular , no witness , photo, e
mail, text message , or any other evidence conclusively places the Afghanistan

documents at the Virginia home in 2017

Inaddition to this shortage of evidence , there are other innocent explanations

for the documents that we cannot refute . When Mr. Biden told his ghostwriter he

just found all the classified stuff downstairs ," he could have been referring to

something other than the Afghanistan documents , and our report discusses these

possibilities in detail.

We have also considered that , at trial ,Mr. Biden would likely present himself

to a jury , as he did during our interview of him, as a sympathetic , well - meaning,

elderly man with a poor memory . Based on our direct interactions with and

observations of him, he is someone for whom many jurors will want to identify

reasonable doubt . It would be difficult to convince a jury that they should convict

him by then a former president well into his eighties of a serious felony that

requires a mental state of willfulness .

We conclude the evidence is not sufficient to convict, and we decline to

recommend prosecution of Mr. Bidenfor his retention of the classifiedAfghanistan

documents .

Notebookscontainingclassified information. FBI agents recovered from

unlockeddrawers in the office and basementden of Mr. Biden'sDelawarehome a set

6



of notebooks he used as vice president . Evidence shows that he knew the notebooks

contained classified information . Mr. Biden wrote down obviously sensitive

information discussed during intelligence briefings with President Obama and

meetings inthe White House Situation Room about matters of national security and

military and foreign policy. And while reading his notebook entries aloud during

meetings with his ghostwriter , Mr. Biden sometimes skipped over presumptively

classified material and warned his ghostwriter the entries might be classified,but at

least three times Mr. Biden read from classified entries aloud to his ghostwriter

nearly verbatim .

Some evidence also suggests Mr. Biden knew he could not keep classified

handwritten notes at home after leaving office . Mr. Biden, who had decades of

experience with classified information,was deeply familiar with the measures taken

to safeguard classified information and the need for those measures to prevent harm

to national security . Asked about reports that former President Trump had kept

classified documents at his own home , Mr. Biden wondered how anyone could be that

irresponsible and voiced concern about [w ]hat_data_was in there that may

compromise sources and methods . While vice president , he kept his notebooks in a

White House safe for a time , in contrast with his decision after leaving office to keep

them at home in unlocked drawers .

When Mr. Biden left office, he also knew his staff decided to store notecards

containing his classified notes in a Secure Compartmented Information Facility

(SCIF) at the National Archives, and he knew his notebooks contained the same type
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of classified information.As he told his ghostwriter during a recorded interview, the

same staff who arranged to secure his classified notecards “didn't even know he had

retained possession of his classified notebooks .Twice in 2017 , Mr. Biden visited the

National Archives SCIF to review his classified notecards while writing his book . Yet

he kept his notebooks , which also contained classified information , in unlocked

drawers at home. He had strong motivations to do so and to ignore the rules for

properly handling the classified information in his notebooks . He consulted the

notebooks liberally during hours ofdiscussions with his ghostwriter and viewed them

as highly private and valued possessions with which he was unwilling to part.

We do not,however, believe this evidence would meet the government's burden

at trial particularly the requirement to prove that Mr. Biden intended to do

something the law forbids . Consistent with statements Mr. Biden made during our

interview of him and arguments made by the White House Counsel and Mr. Biden's

personal counsel,we expect Mr. Biden's defense at trial would be that he thought his

notebooks were his personal property and he was allowed to take them home, even if

they contained classified information. During our interview of him, Mr. Biden was

emphatic, declaring that his notebooks are my property and that every president

before me has done the exact same thing, that is, kept handwritten classified

materials after leaving office.He also cited the diaries that President Reagan kept in

his private home after leaving office , noting that they included classified information.

Contemporaneous evidence suggests that when Mr. Biden left office in 2017,

he believed he was allowed to keep the notebooks in his home . In a recorded



conversation with his ghostwriter in April 2017, Mr. Biden explained that, despite

his staff's views to the contrary, he did not think he was required to turn in his

notecards to the National Archives where they were stored in a SCIF and he had

not wanted to do so. At trial,he would argue plausibly that he thought the same about

his notebooks .

Ifthis is what Mr. Biden thought,we believe he was mistaken about what the

law permits, but this view finds some support in historical practice. The clearest

example is President Reagan, who left the White House in 1989 with eight years

worth of handwritten diaries , which he appears to have kept at his California home

even though they contained Top Secret information. During criminal litigation

involving a former Reagan administration official in 1989 and 1990,the Department

ofJustice stated in public court filings that the currently classified diaries were Mr.

Reagan's personal records. Yet we know of no steps the Department or other

agencies took to investigate Mr.Reagan for mishandling classified information or to

retrieve or secure his diaries . Most jurors would likely find evidence of this precedent

and Mr.Biden's claimed reliance on it, which we expect would be admitted at trial,

to be compelling evidence that Mr. Biden did not act willfully .

As withthemarkedclassifieddocuments, because the evidence isnot sufficient

to convict Mr. Bidenfor willfully retainingthe notebooks, we decline prosecution.

We also considered whether Mr. Biden willfully disclosed national defense

information to his ghostwriter by reading aloud certain classified notebook passages

to the ghostwriter nearly verbatim on at least three occasions . Mr. Biden should have
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known that by reading his unfiltered notes about classified meetings in the Situation

Room,he risked sharing classified information with his ghostwriter . But the evidence

does not show that when Mr. Biden shared the specific passages with his ghostwriter ,

Mr. Biden knew the passages were classified and intended to share classified

information .Mr. Biden's lapses in attention and vigilance demonstrate why former

officials should not keep classified materials unsecured at home and read them aloud

to others,but jurors could well conclude that Mr. Biden's actions were unintentional .

We therefore decline to charge Mr. Biden for disclosure of these passages to his

ghostwriter.

Principles of Federal Prosecution . We have also evaluated all relevant

considerations in aggravation and mitigation,as outlined inthe Justice Manual,and

determined that on balance, these factors do not support prosecution of Mr. Biden.³

Historically, after leaving office, many former presidents and vice presidents

have knowingly taken home sensitive materials related to national security from

their administrations without being charged with crimes. This historical record is

important context for judging whether and why to charge a former vice president—

and former president, as Mr. Biden would be when susceptible to prosecution for

similar actions taken by several of his predecessors.

With one exception, there is no record of the Department of Justice prosecuting

a former president or vice president for mishandling classified documents from his

U.S.Dep'tof Just. , Just . Manual §§ 9-27.001, 9-27.220, 9-27.230 (2023) .
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own administration . The exception is former President Trump . It is not our role to

assess the criminal charges pending against Mr. Trump , but several material

distinctions between Mr. Trump's case and Mr. Biden's are clear . Unlike the evidence

involving Mr. Biden, the allegations set forth in the indictment of Mr. Trump , if

proven,would present serious aggravating facts.

Most notably , after being given multiple chances to return classified

documents and avoid prosecution ,Mr. Trump allegedly did the opposite .According

to the indictment , he not only refused to return the documents for many months,but

he also obstructed justice by enlisting others to destroy evidence and then to lie about

it.Incontrast ,Mr. Biden turned in classified documents to the National Archives and

the Department of Justice ,consented to the search of multiple locations including his

homes, sat for a voluntary interview , and in other ways cooperated with the

investigation.

In reaching our decision, we did not consider every circumstance in which

criminal charges against a former president or vice president for mishandling

classified information may be warranted. But on the facts of this case, the

fundamental interests of society do not require criminal charges against Mr.

Biden.4 For this additional reason, applying the Principles of Federal Prosecution set

forth in the Justice Manual, we decline prosecution.

The practices of retaining classified material in unsecured locations and

reading classified material to one's ghostwriter present serious risks to national

U.S.Dep't of Just. , Just. Manual§§ 9-27.001, 9-27.220(2023) .
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security , given the vulnerability of extraordinarily sensitive information to loss or

compromise to America's adversaries . The Department routinely highlights such

risks when pursuing classified mishandling prosecutions .But addressing those risks

through criminal charges , the only means available to this office, is not the proper

remedy here.

Other classified materials.For other recovered classified documents , after

thorough investigation the decision to decline criminal charges was

straightforward. The FBI recovered additional marked classified documents at the

Penn Biden Center , elsewhere in Mr. Biden's Delaware home, and in collections of

his Senate papers at the University of Delaware,but the evidence suggests that Mr.

Biden did not willfully retain these documents and that they could plausibly have

been brought to these locations by mistake.We also investigated whether persons

other than Mr. Biden knowingly mishandled these classified documents , and our

investigation showed that they did not. In reaching these conclusions, we note the

numerous previous instances in which marked classified documents have been

discovered intermixed with the personal papers of former Executive Branch officials

and members of Congress .

a

Mr.Biden'sghostwriter anddestruction ofevidence.After learningofthe

special counsel's appointment in this matter , Mr. Biden's ghostwriter deleted audio

recordings hehadcreated ofhis discussions with Mr.Biden during the writing of Mr.

Biden's 2017 memoir . The recordings had significant evidentiary value.

12



After telling the Special Counsel's Office what he had done , the ghostwriter

turned over his computer and external hard drive and consented to their search.

Based on the FBI's analysis , it appears the FBI recovered all deleted audio files

relating to the memoir , though portions of a few of the files appear to be missing,

which is possible when forensic tools are used to recover deleted files .The ghostwriter

kept , and did not delete or attempt to delete , his near -verbatim transcripts of the

recordings and produced those transcripts to us , including for each of the incomplete

recoveredfiles.

We consideredwhether to charge the ghostwriter with obstruction of justice,

but we believe the evidence would be insufficientto obtain a conviction and therefore

declined to prosecute him.

While the ghostwriter admitted that he deleted the recordings after he learned

of the special counsel's investigation , the evidence falls short of proving beyond a

reasonable doubt that he intended to impede an investigation, which is the intent

required by law.Inhis interviews , the ghostwriter offered plausible , innocent reasons

for why he deleted the recordings . He also preserved his transcripts that contain some

of the most incriminating information against Mr. Biden including his statement

about finding all the classified stuff downstairs in 2017 which is inconsistent with

an intent to impede an investigation by destroying evidence . And the ghostwriter

voluntarily produced to investigators his notes and the devices from which the

recordings were recovered.

13



Forthesereasons, we believethat the admissibleevidencewouldnotsufficeto

obtain a conviction of the ghostwriter for obstruction of justice . On balance, relevant

aggravating and mitigating factors also do not support his prosecution.
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CHAPTER ONE

LEGAL FRAMEWORK GOVERNING CLASSIFIED INFORMATION

The Constitution vests the president with authority to classify and control

access to information bearing on national security . By executive order , presidents

since Franklin Roosevelt have prescribed a system for classifying and safeguarding

national security information.6 In 1994,Congress directed the president to establish

by executive order or regulation uniform procedures governing access to classified

information across the executive branch.7 President Obama issued the current order

when Mr. Biden was vice president.8 Among other things, the order sets forth rules

that determine whether a person may access classified information and how that

information must be handled.�

The 1994 statute and, by implication, the current executive order governing

classified information do not apply to a sitting president or vice president,members

of Congress, justices of the Supreme Court, and federal judges.10

There is, however , no statutory exception for a former president or vice

president , and the restrictions on access to classified information in the executive

5 Dep'tofthe Navyv . Egan, 484 U.S.518, 527 ( 1988) ; see U.S. . art. II, § 2 .

6 KEVINR. KOSAR, . RSCH. SERV., R41528, CLASSIFIED INFORMATIONPOLICY AND

EXECUTIVEORDER 13526 3 (2010) .

750 U.S.C. 3161.

ClassifiedNationalSecurityInformation, ExecutiveOrder 13526, 75 Fed. Reg. 707

( 2009) .

Id. 4.1.

10 50 U.S.C. 3161( a ) , 3163.
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order and the rules prescribed under its authority appear to apply to such former

officials

The order defines classified information to include : (a) military plans,weapons

systems , or operations ; (b) foreign government information ; and (c) intelligence

activities , including covert actions and intelligence sources , methods ,or cryptology 12

Information is classified only if its unauthorized disclosure could reasonably be

expected to cause identifiable or describable damage to the national security

Information is classified as Confidential if its unauthorized disclosure reasonably

could be expected to cause damage to the national security .It is classified as Secret

ifits unauthorized disclosure reasonably could be expected to cause serious damage

to the national security . And it is classified as Top Secret if its unauthorized

disclosure asonably could be expected to cause exceptionally grave damage to the

national security.14

The order also sets forth conditions that any person (other than the current

officeholders listed above) must meet to access to classified information.15 To receive

such access,a person is required to:

1. Have a favorable determination of eligibility ( generally after completion of

a background investigation) ;

2. Signanapproved nondisclosureagreement; and

50 U.S.C. 3163; Executive Order 13526 §§ 4.1(a ) , 4.4; Trump . United States, No.

22-13005 , 2022 WL 4366684 , at * 8 (11th Cir. Sept. 21, 2022) (per curiam) .
12 ExecutiveOrder 13526 1.4.

. 1.4.

14 . 1.2.

15 . 4.1.
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3. Havea need-to- knowthe information. 16

For former presidents and vice presidents , the order expressly allows for the

need-to-know requirement (but not the others listed above) to be waived by an

agency.17 A former official may obtain such a waiver only if a senior official of the

agency that originated the classified information determines in writing that access
is consistent with the interest of the national security, takes appropriate steps to

protect [the]classified information from unauthorized disclosure or compromise , and

"ensures that the information is safeguarded in a manner consistent with the

executive order 18

In addition to establishing rules that govern access to classified information ,
the order also requires agency heads to establish controls over how it must be

stored. Among other things , Top Secret and Secret information must be kept in a
storage container approved by the General Services Administration or an approved

and locked storage area.20 Information that is even more sensitive called Sensitive

Compartmented Information and sometimes referred to as codeword information

must be stored in an accredited Sensitive Compartmented Information Facility , or

SCIF 21

16 . 4.1( a) .
Id. 4.4.

18 Id. § 4.4; Trumpv . UnitedStates, No.22-13005, 2022WL 4366684, at * 8 .

19 Executive Order 13526 4.1( g) .

20 See 32 C.F.R. 2001.43( b ) ( 1) and ( 2) , 2001.53.

21Office of the Director of National Intelligence, Intelligence Community Directive

705 (2010) . Sensitive Compartmented Information is a subset of classified information

" concerning or derived from intelligence sources, methods or analytical processes that is

required to be protected within formal access control systems established by the Directorof

17



The restrictions described above apply to classified information in any

documentary form, whether it is printed, typed, or handwritten.

National Intelligence " Office of the Director of National Intelligence, Intelligence

Community Directive 703, ProtectionofClassified National Intelligence, Including Sensitive

Compartmented Information § D2 (2013) .
22 See Executive Order 13526 §§ 1.1, 2.1, 6.1(i ) , 6.1( p ) , 6.1( t ) .
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I.

CHAPTER

DISCOVERY OF CLASSIFIED DOCUMENTS

A. Personal counsel to Mr. Biden discovered marked classified

documents at the Penn Biden Center

On November2 , 2022, PatrickMoore- one ofMr.Biden'spersonalcounsel

reviewed boxes of material belonging to Mr. Biden, which were stored at the Penn

Biden Center for Diplomacy and Global Engagement in Washington, D.C., an office

space formerly used by Mr. Biden. During this review, Moore found documents with

classification markings dating to Mr.Biden's vice presidency.

Moore notified Robert Bauer,another personal counsel to Mr. Biden, who then

notified the White House Counsel. That evening, the White House Counsel's Office

informed the general counsel for the National Archives and Records

Administration.23

OVERVIEWOF THE INVESTIGATION

The next morning , November 3, 2022 , the National Archives sent two

archivists to retrieve the documents and the three boxes in which they were found .24

Upon reviewing the documents in a SCIF , the National Archives found nine

documents , totaling 44 pages , with classification markings.25 The documents were

23 NARAGeneralCounsel 11/10/22, FBI Serial 4 at 1-2 FBI Serial 4 1A5 at 2-3. An

FBI Serial refers to a numbered entry in the FBI's case file, which may have evidentiary

attachmentsthat are often designatedas 1A files. When an FBIagent logs a new report,

for example, into the case file, the report is given a serial numbercorrespondingto the order
inwhichthe new file was logged.

24 NARAArchivist 2 11/10/22, FBI Serial 3 at 1-2; NARA COS 11/16/22, FBISerial6

at 1-2; NARA COO 11/15/22, FBI Serial 10 at 2-3; NARA General Counsel 11/10/22, FBI
Serial 4 at 2 .

25 NARA Archivist 2 11/10/22, FBI Serial 3 at 2 ; NARA COO 11/15/1022, FBISerial

10 at 3 and 1A8 11-422 e - mailwith notes on boxes.
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classified up to the Top Secret level and included codes indicating some of the

information was Sensitive Compartmented Information. The marked classified

documents were located in two of the three boxes.4 All three boxes contained records

datingfrom Mr.Biden's time as vice president.27

The day after the National Archives retrieved the classified documents, on

November 4,2022,the Archives notified officials in the National Security Divisionof

the Department of Justice (DOJ) and the Office of the Director of National

Intelligence ofthe discovery of classified records related to President Biden's time as

Vice President. 28 A few days later, on November 9, the FBI opened an initial

assessment to begin investigating the matter.29

The following day , November 10, the Chief of DOJ's Counterintelligence and

Export Control Section sent Bauer a letter describing the steps that Bauer and others

acting on the president's behalf should take.30 The Chief informed Bauer that [t]he

prospect that classified material may have been stored in an unsecure location over

a prolonged period may have national security implications . He also told Bauer

that , pending further action by DOJ, the Penn Biden Center and Mr. Biden's post

Vice Presidential Office should (1) secure rooms and locations that contain any

26 NARA Archivist 2 11/10/22, FBI Serial 3 at 2 ; NARA COO 11/15/22 , FBI Serial 10

at 3 and 1A8 11-422 e -mail with notes on boxes.

27 NARA COO 11/15/22, FBI Serial10 at 3 .

28 11/4/22 e - mail from NARA OIG, FBI Serial 28, 1A35 .

29 The FBI opened an initial assessment on November 9 , 2022. See FBI Serial 1; FBI

Serial 2 FBI Serial 28. On January 13, 2023, the FBI converted the initial assessment to a

full investigation after receiving approval from the Attorney General and other appropriate
authorities FBI Serial 68.

30 11/10/22 . from CES Chief , FBI Serial 9 , 1A7.

31Id.
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additional potential government records and materials from President Biden's time

as Vice-President, (2) preserve the status quo as to the location of such materials

and refrainfrom reviewing them, (3)preserve allvideo footage, visitor logs, and other

access records from the Penn Biden Center, (4) provide a list of all locations where

material from Mr. Biden's time as vice president have been stored, and (5) give

express consent for FBI and Department of Justice personnel to review the records

retrieved by the National Archives.32

Bauer responded the next day stating that President Biden had no objection to

the requested steps and would cooperate fully with the Department and, as directed

by the Department, with the Archives Bauer stated, [w e do not know of any

rooms or locations that contain additional potential government records and

materials from President Biden's time as Vice President, but will immediately

acknowledge and act as directed in the event we learn ofany,as we did here.

November 14, 2022,the Attorney General assigned John Lausch,then the

U.S.Attorney for the Northern District of Illinois , to lead the initial investigation and

assess whether the Attorney General should appoint a special counsel to investigate

the matter.35 Among other steps , investigators interviewed witnesses , reviewed the

recovered documents , obtained security video footage from the Penn Biden Center ,

11/10/22 . from CES Chief, FBISerial 9, 1A7.
11/11/22 e-mailfrom Bauer, FBISerial 9, 1A7.

34 Id.
Attorney General Merrick B. Garland Delivers Remarks on the Appointment of a

Special Counsel, Office of Public Affairs, U.S. Dep't of Justice (Jan. 12, 2023) ,
https://www.justice.gov/opa/speech/attorney-general-merrick-b-garland-delivers-remarks
appointment -special-counsel - (last visited Feb. 2, 2024) .
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andconducteda consensualsearchofthe PennBidenCenter to ensuretherewereno

otherclassified materialsthere.36

Personal counsel discovered marked classified documents

relatingto AfghanistaninMr. Biden'sDelawaregarage

On December 20 , 2022 , nearly seven weeks after the initial discovery of

classified documents at the Penn Biden Center , Bauer and Moore traveled to Mr.

Biden's personal residence in Wilmington, Delaware to search the garage for

classified documents or other Obama-era presidential records.37 They later explained

that through discussions with current and former Biden staffers,they came to believe

that documents from Mr. Biden's time as vice president may have been moved into

the garage.38 We considered the possibility that Mr. Biden alerted his counsel that

classified documents were in the garage, but our investigation revealed no evidence

of such a discussion because, it if happened, it would be protected by the attorney

client privilege.
Bauer searched a closet inthe garage and found documents with classification

markings inside a binder.39 After Bauer made this discovery,Moore found documents

with classification markings in an unsealed box in another area of the garage,

including documents from 2009 relating to U.S. policy in Afghanistan.40 After finding

B.

36 E.g., NARA COS 11/16/22, FBI Serial 6 ; NARA COO 11/15/22, FBI Serial 10; NARA

Archivist 3 11/16/22, FBI Serial 7; Moore 11/18/22, FBI Serial 16; StaffAssistant 3 12/21/22,

FBI Serial 36 ; Executive Assistant 1/4/22, FBI Serial 64; FBI Serial 19; FBI Serial 26; FBI

Serial 41; FBI Serial 693; FBI Serial 14.

See Moore 2/17/23, FBISerial 96; 12/28/22 Narrative from Bauer, FBISerial 8 1A5.

38 See Moore 12/21/22, FBISerial33.

39 . at 2 ; 12/28/22Narrativefrom Bauer at 2 , FBISerial8 1A5.

40 Moore12/21/22, FBISerial 33 at 2 ; 12/28/22NarrativefromBauer at 2 , FBISerial

8 1A5; FBISerial75 at 2 .
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these marked classified documents in two locations in the garage, Bauer and Moore

stopped their search.41

Later that same day, Bauer notified Lausch of the discoveries in Mr. Biden's

garage.42 On Mr.Biden's behalf, Bauer provided consent for FBI agents to searchthe

garage and seize classified or other government records from the time of the Obama

administration.43

The FBIdispatched two agents to retrieve the boxes in the garage the following

The agents met Moore at the garage, expecting he would point them to all of

the boxes potentially containing classified material.45 Upon learning, however, that

counsel had not searched the entire garage, the agents conducted a limited searchof

the garage intended to determine whether it contained other classified documents

The agents seized the containers Mr. Biden'scounselhadidentified and severalother

containers, documents, and materials.47

The two agents lacked sufficient resources to conduct a comprehensive search

of the entire garage given the volume ofmaterial stored there .48 Accordingly , Lausch

e-mailed Bauer and asked that he ensure that the garage remains secure, access to

it is strictly limited, and no items are removed from that location until a further

Moore 12/21/22 , FBI Serial 33 at 2 ; 12/28/22 Narrative from Bauer at 2 , FBI Serial

8 1A5.

Moore 2/17/23, FBISerial 96 at 3-4 , 11; Moore 11/18/22, FBI Serial 16 at 2 ; 12/28/22

Narrative from Bauer, FBISerial 8 1A5.

12/20/22 Consent to Search , FBI Serial 35 1A39.

FBISerials29, 35.

45 FBI Serial 35 at 1 .

46 at1-2.

Id. at 3-5; FBI Serial 29.

48 FBISerial35 at 1-2.

23



review of the remaining materials occurs Lausch also wrote that they needed to

continu e] our conversation about the Department receiving appropriate assurances

that no records from President Biden's prior term as Vice-President remain at any

unauthorized location, including within the Wilmington Residence, or any other

residence, storage facility , or space."50

Personal counsel discovered more marked classified documents

in Mr.Biden's basement den

C.

After the holidays , Bauer and Jennifer Miller, another personal counsel for Mr.

Biden, continued their efforts to determine whether there were any other classified

records in Mr. Biden's Delaware home.51 On the evening ofJanuary 11,2023,counsel

traveled to the house to search areas other than the garage.52 Bauer and Miller

remained together during the search.53 They first searched Mr. Biden's primary

office sometimes called the library on the main floor of the house. They

identified no documents with classification markings there.55 They moved on to the

den in the basement.56 There , in a wooden two-drawer file cabinet , counsel found a

document with classification markings from the Obama administration in a notebook

at 6 .

Id.; 12/22/22 e -mail from Lausch to Bauer ; FBI Serial 34, 1A38.

50 12/22/22e - mailfromLauschto Bauer; FBISerial34, 1A38.

51 MillerTr. at 9-10; FBISerial51.

52 FBI Serial 51; 1/17/23 Description of Searches from Bauer, FBI Serial 55 , 1A67;
Miller Tr . at 4-5.

53 Miller Tr. at 10-12 ; FBI Serial 51.

1/17/23 Description of Searches from Bauer at 1-7 , FBI Serial 55 , 1A67; Miller Tr.

55 See 1/17/23Descriptionof SearchesfromBauer at 1-7, FBISerial55, 1A67.

56 1/17/23Descriptionof Searchesfrom Bauer at 7 ; MillerTr. at40.
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labeled 1/6/12 # 2 Foreign Policy. Bauer and Miller stopped their detailed search

at this point and performed a cursory visual inspection of the rest of the house after

that.58

The next day,January 12,2023,Bauer informed Lauschof the discovery inthe

basement den.59 The FBI sent agents to the house that evening to recover the

classified material.60 Bauer informed Lausch that, at that time,Bauer did not have

Mr.Biden's consent for the FBI to search and seize his notebook that contained the

marked classified document. Thus, on Bauer's instructions, Richard Sauber of the

White House Counsel's Office met agents at the house and escorted them to the

marked classified material found in the notebook in the basement cabinet.61

Agents observed Sauber pick up the notebook and leafthrough it. Sauber and

the agents eventually found two documents with classification markings: (1) a three

page PowerPoint presentation marked as Secret//NOFORN//Pre-decisional dated

May 22, 2013, relating to Afghanistan; and (2) a three -page memorandum labeled

TS/SCI -shorthand for Top Secret/Sensitive Compartmented Information dated

November 1, 2013, relating to Iraq.62 The agents seized the documents with

classification markings and secured the 1/6/12 #2 Foreign Policy notebook in a
locking classified-document courier After discussions with Lausch, Sauber

44.

1/17/23DescriptionofSearchesfrom Bauerat 7 ; MillerTr. at 40-42, 44; FBISerial

58 1/17/23 Description of Searches from Bauer at 7-8 ; Miller Tr. at 46 , 51, 59.

1/13/23ConferenceCallwith BobBauerand personalcounsel, FBISerial51at 1-2.
60 See FBISerial44.

61 FBI Serials 44, 694.

62 FBI Serial 43; FBI Serial44 at 1-2.

63 FBISerial44 at 2 ; FBISerial160at2 .
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provided the 1/6/12 #2 ForeignPolicy notebook to FBI agents two days later.64The

notebook, like other notebooks described below, contained Mr. Biden's handwritten

notes as vice president relatingto foreign policy and national security.65

D. The Attorney General appointed a special counsel to investigate

January 12, 2023 the same day FBI agents retrieved marked classified

documents from the basement cabinet the Attorney General appointed Robert Hur

as special counsel to investigate the matter.66 The Attorney General's Order

authorized Hur to conduct the investigation initially led by Lausch, including

possible unauthorized removal and retention of classified documents or other records

discovered at the Penn Biden Center for Diplomacy and Global Engagement and the

Wilmington ,Delaware , private residence of President Joseph R. Biden,Jr., as well as

any matters that arose from the initial investigation or may arise directly from the

special counsel's investigation or that are within the scope of 28 C.F.R. § 600.4(a).

FBI agents discovered more marked classified documents and
handwritten classified notes in various parts of Mr. Biden's
home

E.

67

After the discovery of the classified documents in Mr. Biden's basement , Mr.

Biden consented to a search of the entirety of the Delaware home by the FBI for

64 FBISerials46, 51.

65 Notebook 1B15; FBI Serial 199.

66 Office of the Attorney General, Order No. 5588-2023 , Appointment of Robert K. Hur

as Special Counsel (January 12, 2023) .
67 Id. Section 600.4(a ) of Title 28 of the Code of Federal Regulations provides, in

relevant part, that the jurisdiction of a special counsel shall also include the authority to

investigate and prosecute federal crimes committed in the course of, and with intent to

interfere with, the Special Counsel's investigation, such as perjury, obstruction of justice,
destructionofevidence, and intimidationofwitnesses. 28 C.F.R. 600.4(a ) .
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relevant materials, including documents with classification markings and other

potentially classified information.68

FBI agents searched the home on January 20, 2023.69 Agents searched all

areas of the house, including the garage, which agents had partially searched on

December 21, 2022.70 The house has a lower-level basement , a first- level main floor,

a second levelwith the primary bedroom,and a third- level top floor with additional

rooms and attic storage space.71 Agents seized items that fell primarily into two

categories : (1) boxes or folders containing documents with classification markings,

mostofwhich date to the 1970s and relate to foreign trips Mr.Biden took as a senator;

and (2) notebooks containing his handwritten notes from his time as vice president

relating to foreign policy and national security. Two of these notebooks had marked

classified documents stored inside them , and several notebooks contained

handwritten information that was itself classified.72

In Mr. Biden's garage , agents found several documents with classification

markings dating from Mr. Biden's time inthe Senate in the 1970s and 1980s.73 Some

ofthose documents relate to foreign trips Mr. Biden took as a senator , some ofwhich

he chronicled in his 2007 memoir , Promises to Keep.Agents found those Senate-era

documents in a storage closet in Mr. Biden's garage.

68 1/20/23 Consent to Search for the Wilmington House, FBISerial77.
69 FBISerial 77.
70 FBISerials77, 35.

FBISerial77.

72 Id.;FBISerial676.

73 FBI Serials 77, 639 ; Recovered documents D1- D17, D17-1 to D19.
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InMr. Biden's main-floor office , basement den, and second -floor office, agents

found and seized seventeen notebooks and a stack of notecards ,all of which contained

Mr. Biden's handwritten notes on foreign policy and national security matters as vice

president . Two of the notebooks , found inthe main- floor office,had documents with

classification markings stored inside them.75

Elsewhere in the house, agents found one document with classification

markings in the third-level den.76 And in an office attached to the primary bedroom

on the second levelagents found a binder (similar to a binder previously found in the

garage), which contained most of the same marked classified documents as the binder

found in the garage.77

FBI agents found more marked classified documents from the

Senate era at the Universityof Delaware

Between January and June 2023, FBI agents searched over 300 boxes

containing Mr. Biden's Senate papers, which were stored in two locations at the

University ofDelaware. Within those boxes, agents found documents with potential

classification markings, dating from 1977 to 1991, during Mr. Biden's service in the

F.

Senate.78

II. SUMMARY OF INVESTIGATIVE ACTIVITY

The FBI andthe Special Counsel's Office undertook an extensive investigation

into Mr. Biden's handling of classified information and of the classified documents

74 FBI Serial 77.

75 Id.;FBISerials 178, 682.

76 FBISerial77.

.;FBISerial701.

78 FBISerials 83, 91, 98, 290.
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the FBI seized. We applied our best efforts to conduct the investigation thoroughly

andexpeditiously

Investigators conducted 173 interviews of 147 witnesses , including Mr. Biden

himself. All told , the investigation collected over seven million documents , including

e-mails, text messages , photographs , videos , toll records, and other materials from

both classified and unclassified sources.

We also coordinated with the government agencies that had equities in the

classified and potentially classified documents the FBI seized from locations

associated with Mr. Biden. The agencies conducted classification review of seized

documents to recommend the appropriate classification level, compartmentation ,and

dissemination controls for each document . Investigators met with subject -matter

experts inthe intelligence community to determine whether the documents contained

information that a jury could conclude was national defense information under the

Espionage Act.79

Mr. Biden's notebooks ,which contained , among other things , his handwritten

notes taken during classified meetings as vice president , presented a challenge .None

ofthe pages contained classification markings but investigators assessed some of the

content was potentially classified . Classification review by intelligence agencies of

unmarked information is more challenging and time -consuming than for marked

documents .We therefore reviewed all of Mr. Biden's handwritten notes and selected

thirty -seven excerpts totaling 109 notebook pages to submit for classification review .

79 See Chapter 9 , Section I.B for a discussion of the term national defense

information
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Investigators selected entries they believed were most likely highly classified and

that a jury of laypeople would find was national defense information under the

Espionage Act.

For both marked classified documents and unmarked documents ,the Office of

the Director of National Intelligence reviewed each document and provided a list of

agencies with potential equities in each document . The FBI requested classification

review from each identified agency accordingly . For documents where multiple

agencies had equities , the Special Counsel's Office used the highest level of

classification identified by an agency as the current classification of the document .

Results of the classification review are summarized in Appendix A, which provides

an unclassified summary of the recovered documents submitted for classification

review.

Classification review conducted in the context of a criminal investigation has

limitations . Agencies with equities in the information in the seized documents have

applied their best efforts to determine the current classification of the material we

submitted to them . In so doing, some have indicated that classification

determinations are subject to change .Real-world events and changed circumstances

can affect the harm to national security that would result from unauthorized

disclosure of the information . Changed circumstances and events could therefore

result in future modifications to classification determinations .

Some agencies have also noted that, in the typical context of a classification

review, such as pursuant to a Freedom ofInformation Act request, they consult with
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one another before making a final classification determination.That is to ensure an

agency does not, for example, release information another agency considers classified.

In this investigation, however, the Special Counsel's Office and FBI have asked

agencies to determine only the classification of information belonging to them,

without consulting other agencies to determine the overall classification of a

document.Consistent with how the Department of Justice has handled the issue in

similar investigations, the Special Counsel's Office enlisted the help ofthe Office of

the Director of National Intelligence to determine which information should be

submitted to which agency. Classification determinations provided to the Special

Counsel's Office, therefore,are not final determinations ofthe agencies,inthe sense

that each agency cannot unequivocally state the classification level of a document

without having undertaken that interagency coordination themselves. Instead,

agencies have provided classification determinations specific to the informationthey

originated or own, and nothing more.

Finally,the National Security Council is an equity holder in a large volume of

the classified or potentially classified information recovered in this investigation . The

National Security Council , however , works in direct support of Mr. Biden in his

current position as president . To avoid a conflict of interest in having Mr.Biden's own

National Security Council determine the classification level of documents recovered

in this investigation , the White House asked the Department of State to stand in

for the National Security Council in conducting classification review of White House

or National Security Council information . The State Department did so by applying
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the National Security Council's classification guide to the documents with such

information , rather than by following its internal State Department classification

review process.The State Department ,however ,is not the National Security Council.

And the classification authorities at the State Department do not have the legal

authority to classify information belonging to the National Security Council . Results

received from the State Department as a stand -in for the National Security Council,

therefore , are the government's current best estimate of classification under the

circumstances . The National Security Council could reach different conclusions .
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CHAPTERTHREE

HANDLING OF CLASSIFIED INFORMATION IN

THE OFFICE OF THE VICE PRESIDENT

As vice president, Mr. Biden received and stored classified materials at the

White House, his official residence at the Naval Observatory , his private home in

Delaware,and very briefly his rental home in Virginia.80 He relied on staff to help

deliver,store, and retrieve these classified materials.

The task oftracking and retrieving these documents was challenging given the

relatively small size of Mr. Biden's staff and the volume of classified material Mr.

Biden received through various channels on a near -daily and often urgent basis.

While many members ofMr. Biden's staff sought to ensure that classified information

was handled and stored properly,the Office ofVice President as a whole was unable

to account for all the classified material Mr. Biden received and retained . Mr. Biden

was known to remove and keep classified material from his briefing books for future

use, and his staff struggled and sometimes failed to retrieve these materials.And

there was no procedure at all for tracking some of the classified material Mr. Biden

received outside his briefing books.

Mr. Biden also kept some material on his person or in his briefcase that he

carried between the West Wing and his residences.8¹ Staff did not go through the

briefcase to retrieve or archive material from it.82

See Chapter Seven.

Staff Assistant 3 10/4/23 Tr. at 49; ExecutiveAssistant 9/28/23 Tr. at 73-74;

PersonalAide 1 4/26/23Tr. at 58 PersonalAide 2 Tr. at 35.

See StaffAssistant3 10/4/23Tr. at 67-68; MilitaryAide 10 Tr. at 22.
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These gaps in the tracking and retrieval of Mr. Biden's classified materials

made it more difficult to determine when, how, and why many of the classified

documentslater found inMr. Biden's home and think tank ended up where they did

notbelong.

I. STRUCTUREOF THE OFFICEOF THE VICE PRESIDENT

Numerous witnesses told us that Mr.Bidenrelied on his staff to help transport,

store,or return classified materials he received as vice president , and to ensure that

those materials were handled As summarized below, several groups of

staff were involved with the handling of classified material.

National Security Affairs staff. The Office of the Vice President had its own

National Security Affairs staff that supported the vice president , his national security

advisor , and his deputy national security advisor.84 This office was distinct from

President Obama's much larger National Security Council staff, which had its own

systems for tracking and logging classified material that went to the president.85

The National Security Affairs staff consisted of (1) the national security advisor

and staff, and (2) the Executive Secretary team. The national security advisor's staff

included a mix of political staff and detailees from agencies such as the State

Department ; they provided substantive advice to the vice president on matters of

foreign policy and national While the national security advisors often

MilitaryAide 4 Tr. at 7 ; MilitaryAide 9 Tr. at 7 .

84 See, e.g., ExecutiveSecretary3 Tr. at 14-17.

85 NSCRecordsDirectorTr. at 18-31; McKeonTr. at 36-40; ExecutiveSecretary1 Tr.

at73 ExecutiveSecretary3 Tr. at 14-15; Bakotic7/19/23Tr. at 9 .

86 11/1/16Memorandumfrom OutgoingOVP NSA, SCOH-000143. See alsoOVP NSA
Staffer 3 Tr. at 5 .
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attended meetings and briefings with Mr. Biden where classified documents were

discussed, these advisors did not view themselves as responsible for retrieving any

classified materials from Mr.Biden or ensuring that he stored them properly.87

The Executive Secretary team had an administrative role : It compiled ,

provided , tracked , and retrieved classified material for Mr. Biden.88 It was a small

group , composed mostly of detailees from agencies , who provided administrative

support and assisted in compiling classified briefing books for Mr. Biden The

Executive Secretary an experienced , career military officer worked closely with

the Director of Programs , who continued through the transition from the Bush

administration and served through the entirety of the Obama administration.90

The Executive Secretary team had little direct access to Mr. Biden and relied

on others to deliver and retrieve classified briefing These others included

military aides,naval enlisted aides,personal aides, and front office assistants.

87 OVP NSA Staffer 2 Tr. at 41-42; OVP NSA Staffer 1 Tr. at 41; BlinkenTr. at 13;
SullivanTr. at 19.

88 See, e.g., Director of Programs Tr . at 55-58, 105; Executive Secretary 1 Tr. at 14-18,

65; Executive Secretary 3 Tr. at 13; Bakotic 7/19/23 Tr. at 9-10; Executive Secretary 2 Tr. at

6 , 9 , 30; 11/1/16 Memorandum from Outgoing OVP NSA, SCOH-000143.

89 Executive Secretary 1 Tr. at 14, 21-22; Bakotic 7/19/23 Tr . at 10; Director of
ProgramsTr. at 17-18; ExecutiveSecretary2 Tr. at 9; Executive SecretaryStaffer 3 Tr. at
24-25; ExecutiveSecretaryStaffer 1 Tr. at 34, 41; ExecutiveSecretaryStaffer 2 7/7/23 Tr. at
8-9.

Executive Secretary 1 Tr . at 7 , 11-12 , 17, 65 ; Executive Secretary 2 Tr. at 5 , 8 ;

Executive Secretary 3 Tr . at 11-13, 37-39; Bakotic 7/19/23 Tr . at 6-12; 11/1/16 Memorandum

from Outgoing OVP NSA, SCOH-000143; Director of Programs Tr. at 5-6.

See, e.g., Director of Programs Tr. at 12; Executive Secretary 3 Tr. at 46 ; Bakotic

7/19/23 Tr . at 52-53 ; 1/14/17 e -mail amongst OVP National Security Affairs staff, Military

Aides, and Naval Enlisted Aides, SCOH-000447.
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Military aides. Military aides were service members on detail from the

Department of Defense.92 Their primary role was to ensure continuity of operations

should something happen to the president.93 They also helped deliver classified

material from the National Security Affairs staff to Mr. Biden when he was not at the

White House ,and brought classified material back when Mr. Biden was finished with

This included printing classified materials and compiling classified binders for

Mr. Biden when he was traveling.95

Military aides were not responsible for ensuring that all materials delivered to

the vice president were retrieved or properly disposed of, or for otherwise tracking

classified But they assisted with the handling of classified documents

because of their high- level security clearances , proximity to the vice president, and

access to proper storage containers for classified material, such as lockable bags.97

Naval enlisted aides. Naval enlisted aides supported Mr. Biden at the Naval

Observatory and at his personal home in Delaware, as well as on all foreign and

domestic travel.98 Their primary duties included cooking , cleaning, and laundry for

the vice president.99 Like military aides , they served as go -betweens for the delivery

and retrieval of classified information due to their security clearances and proximity

92 See, e.g., Military Aide 9 Tr . at 7 .

MilitaryAide 4 Tr. at 7 ; MilitaryAide 9 Tr. at 7 .

MilitaryAide 4 Tr. at 13-14, 17; MilitaryAide 5 Tr. at 10-11, 13-14; MilitaryAide8

Tr. at 24-25, 44; MilitaryAide 11Tr. at 25; NEA2 Tr. at 33-34.

95 See, e.g., MilitaryAide 4 Tr. at 8-9.

96 See, e.g., MilitaryAide 3 Tr. at 32-33.

97 See, e.g., MilitaryAide 1 Tr. at 14-15; MilitaryAide 8 Tr. at 24-25; MilitaryAide 10

Tr. at 23-24; MilitaryAide 12Tr. at 14, 16.

98 NEA5 Tr. at 16-18.

99 Id at 13-14.
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to the vice president. They were the only staff members who regularly accessed Mr.

Biden's private spaces on the second floor of the Naval Observatory Residence and at

the Delaware residence.101 At times they delivered classified material to him on the

second floor of the Naval Observatory ,102 and when Mr. Biden left classified material

out and unattended in those private spaces , they retrieved and secured

Mr. Biden regularly received and reviewed classified material in the Naval

Observatory and his Delaware home and left that material out where the naval

enlisted aides collected it when he was finished with it.During his vice presidency ,

naval enlisted aides occasionally found classified material in various locations on the

second floor of the Naval Observatory and in Delaware .104 They either sent those

materials back to the White House directly or through the military aides, who

brought them to the Executive Secretary team for proper disposal.105

Personal aides ( body men ). Mr. Biden's personal aide , or body man who

was always physically present with him at the White House and when traveling

except to Delaware , also delivered and retrieved classified documents for him .106

Personal aides typically had Top Secret /Sensitive Compartmented Information

100 NEA5 Tr. at 7 , 28 NEA 1 Tr. at 13.

101 See, e.g. , NEA 5 Tr. at 29 ; Military Aide 3 Tr . at 31; Military Aide 5 Tr . at 21;
Residence Manager Tr . at 13; Personal Aide 1 4/26/23 Tr. at 113-14; Personal Aide 2 Tr. at
32, 36.

102 NEA 5 Tr. at 28-30 .

103Id. at 28-30, 35-36.

104 NEA 2 Tr. at 30-31, 36; NEA 3 Tr. at 12, 40 ; NEA 4 Tr . at 11, 15, 21-22 , 24, 25, 34;

NEA 5 Tr. at 53-54 , 59, 84-85 ; NEA 6 Tr . at 14-15, 24. But see NEA 1 Tr. at 18, 25 , 31, 32, 44

(did not recall seeing classified material left out at Naval Observatory or Delaware) .

105 See, e.g., Military Aide 5 Tr . at 11; Military Aide 1 Tr. at 9 ; Military Aide 3 Tr. at
30-31; NEA 2 Tr . at 19-20; NEA 5 Tr . at 42-43 , 104, 107-108; NEA 6 Tr . at 15, 18.

106 PersonalAide 1 4/26/23 Tr . at 20, 22.
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clearances and were read into codeword compartments (involving Sensitive

Compartmented Information) as needed.107 They handled the logistics ofMr. Biden's

schedule and ensured he had everything he needed .108 They coordinated with military

aides and National Security Affairs staff to handle the flow of classified material to

and from Mr. Biden,but they did not track it.109

Front office assistants. At the White House, two assistants sat in the front

office of Mr. Biden's West Wing office along with the personal aide and, at various

times , a Counselor to the Vice President.110 Staffers believed the West Wing office

was a SCIF or otherwise approved for the discussion of classified information and

treated it as The assistants did not intentionally keep classified material for

Mr. Biden in their front office space , and recalled that the only storage area they

knew of for classified material in the Vice President's West Wing space was the safe

in his office closet, which they generally did not access .112 Assistants retrieved

unclassified material from an outbox on Mr. Biden's desk , kept it in a box in their

office space , and periodically sent it to the White House Office of Records

Management to be archived in compliance with the Presidential Records Act.113 When

107 Personal Aide 1 4/26/23 Tr. at 18; Personal Aide 2 Tr. at 29-30; Personal Aide 3

3/28/23 Tr. at 21; 2/3/09 e -mail from OVP Counsel to Personal Aide 1, 1B001_03201938.
108 PersonalAide 1 4/26/23 Tr . at 19-20.

109 Id. at 20-22 , 52, 145-146 (delivery and retrieval of classified material at the

Wilmington Residence wasn't my role ) .

110 See, e.g. , Staff Assistant 2 Tr . at 25; Executive Assistant 1/4/23 Tr. at 6-7, 17-19.

Executive Assistant 1/4/23 Tr . at 28; Staff Assistant 2 Tr . at 33-34 ; Director of

Programs Tr. at 25-26 ; Blinken Tr . at 23-24.

Staff Assistant 2 Tr. at 31-32 Executive Assistant 1/4/23 Tr . at 32 ; Staff Assistant

3 10/4/23 Tr. at 18.

113StaffAssistant2 Tr. at 19-20; StaffAssistant 1 Tr. at 49; StaffAssistant3 10/4/23

Tr. at 15-16; 5/22/12 Dutiesand Responsibilities, 1B001_02941293.
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Mr. Biden left classified material in his outbox or handed it to an assistant, the

assistant typically called his National Security Affairs team to retrieve it or returned

it to the Situation Room.114

Counsel to the Vice President . The various staff members within the Office

of Vice President responsible for delivering , storing , retrieving, and tracking

classified documents relied on guidance from the Counsel to the Vice President

Mr. Biden had his own Counsel , separate from the White House Counsel's Office 116

The Counsel had a Top Secret/Sensitive Compartmented Information clearance In

the early days of the administration , Cynthia Hogan, Mr. Biden's first Counsel ,

developed policies and procedures for the proper handling and storage of classified

materials in the Office of the Vice President .

The White House Counsel's Office and other White House components also

provided guidance on the proper handling of classified material.118 According to

schedules and other documents, Hogan metwith a number ofWhite House employees

Staff Assistant 2 Tr . at 19-21, 37-38, 45; Staff Assistant 3 10/4/23 Tr. at 17;
Executive Assistant 9/28/23 Tr. at 33-35 5/22/12 Duties and Responsibilities,
1B001_02941293; August 2016 West Wing Guide, SCOH-000427; 9/6/11 e-mail from front
office assistant to Executive Secretary team, 1B001_02872534; 4/3/12 e-mail from front office
assistant to Executive Secretary team, 1B001_02854428. But see StaffAssistant 1 Tr . at 62
63 (never returned classified material to his National Security Staff, his personal aide did
allof that ) .

115 See, e.g., 8/17/10 Memo from OVP Counsel to Mr.Biden re HandlingofClassified

Documents, NARAWH_00000050; 8/23/10 e-mail from Military Aide 14 to OVP military

aides re Handlingof Classified Material, NARAWH_00014447.

116 Hogan 5/23/23 Tr . at 23-24.

117 2/25/09 e -mailfrom OVP Counsel, NARAWH_00002839; Lambros Tr. at 20; Nourse

Tr. at 48; McGrail5/2/23 Tr . at 54.

118 Hogan 5/23/23 Tr. at 24-29.
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to discuss the handling of classified material, including employees from the National

Security Council and the White House Office of Records Management .119

II. THE PRESIDENTIAL RECORDS ACT AND ARCHIVING OF RECORDS

Mr. Biden's staff was also responsible for ensuring that documents were

properly archived as required by the Presidential Records Act 120 The Act gives the

United States "complete ownership , possession, and control" of all presidential

records and vice -presidential records , which must be retained and sent to the

National Archives at the end of the administration .121 The statute defines

presidential records and vice-presidential records broadly to include documentary

materials created or received in the course ofconducting activities which relate to or

have an effect upon the carrying out of the constitutional, statutory,or other official

or ceremonial duties of the president or vice president , including memoranda,

correspondence ,papers , photographs ,and electronic records.122

Mr. Biden's Executive Secretary team was responsible for ensuring that

classified documents were properly archived according to the Act. The White House

Office of Records Management handled the archiving of unclassified documents 124

119 Counsel's Office Weekly Report for Feb. 12 to Feb. 19, 2009,

1B001_00040596_0001-0002; OVP Counsel's Office Weekly Report for Feb. 27 to March 5 ,

2009, 1B001_00040491_0018-0019; OVP Counsel's Office Weekly Report for June 4-10, 2009,
1B001_00049811_0011-0015.

120 WH RecordsDirectorTr. at 14-16.

44 U.S.C. 2201-09 ; 9/26/16 Memo by White House Counsel re Preservation and
Retention of Records , NARAWH_00000905 .

122 44 U.S.C. 2201(2) , 2207. We discuss the Presidential Records Act again in

ChaptersNineand Ten.

123 WHRecordsDirectorTr. at 14-16.

124 Id. at 13-14.
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During the first week of the administration , a member of the White House

Counsel's Office briefed Mr. Biden on the Act's recordkeeping requirements .125 Hogan

put in place a procedure to make sure that presidential and vice presidential records

were collected and properly archived . She circulated a White House Counsel memo

on the Act's requirements to employees in the Office of the Vice President .126 She also

met with Mr. Biden's personal aide to discuss the Act and its recordkeeping

requirements ,including the need to collect and preserve Mr. Biden's briefing books.127

III. THE OF CLASSIFIED MATERIAL IN THE OFFICE OF THE VICE
PRESIDENT

A. Classified products

Mr. Biden received classified documents in three primary forms: a classified

binder prepared by his national security staff; the President's Daily Brief; and

materials delivered to him as needed by his staff.

Classified briefing book. Most days, the Executive Secretary team compiled

a classified briefing book for Mr. Biden. 128 It was a binder of materials drafted or

selected by Mr. Biden's advisors to prepare him for the day and upcoming trips.129

125 1/25/09Memore Briefingfrom White HouseCounselon the PresidentialRecords

Act and Ethics Rules, NARAWH_00000049; 1/26/09Mr.Biden's Schedulefor January26,

2009, 1B001_03202545

126 3/17/09 e -mail from Hogan to All OVP employees , 1B001_03199194 ; 3/11/09 Memo
re the Presidential Records Act from White House Counsel to Staff

1B001_03199195 .

127 1/23/09e - mailfromHoganto PersonalAide 1 , 1B001_03061921.

128 See, e.g., Executive Secretary 2 Tr. at 9 ; 7/18/12 e-mail to all OVP staff,
1B001_00213201; 7/29/15 e -mail between Personal Aide and Mr. Biden, 1B001_02072094 .

129 See, e.g., Executive Secretary 3 Tr. at 14, 16, 21-24 , 29-30 ; Executive Secretary 1
. at 20.
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The Executive Secretary team assembled the book and ensured its delivery to

Mr. Biden, in coordination with other staff as described above The Executive

Secretary team also tracked the book's return.131 Once returned, the books were

stored in a safe in the Executive Secretary team's office.132 Periodically , the team sent

the books to the White House Office of Records Management to be archived.

President's Daily Brief. The Office of the Director of National Intelligence

compiled a collection of intelligence community products known as the President's

Daily Brief. Mr. Biden was assigned his own briefer,who also briefed his national

security advisor , deputy national security advisor , and his last chief of staff The

Directorof National Intelligence required inclusion of a core group of articles,while

the briefer supplemented articles tailored to Mr. Biden's interests and requests.135

Early in his vice presidency, Mr. Biden declined to receive oral briefings from

his own briefer and instead joined President Obama for his briefings in the Oval

130 See, e.g. , Executive Secretary 3 Tr. at 28, 33-34 ; Executive Secretary 1 Tr. at 26;

Executive Secretary 2 Tr . at 13-14; 10/26/16 e -mail amongst OVP staff, SCOH -000239.

131 Executive Secretary 3 Tr . at 34-35; Director of Programs Tr . at 55-56 ; Executive

Secretary Staffer 2 7/7/23 Tr. at 24-25.

132DirectorofProgramsTr. at 53-54.

133 Id. at 53, 61, 100; Executive Secretary 3 Tr. at 35 ; 2/4/09 e-mail from Hogan to

Personal Aide 1, 1B001_03201837 ; 6/19/09 National Security Advisory Staff Assistant

Standard Operating Procedures , NARAWH_00000712 .
134 PDBBriefer 1 Tr. at 3 .

135 Id. at 22-24 , 36-37
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Office Throughouthis tenure, Mr.Bidenreceiveda writtenbrief, first on paperin

a binder, and beginning in 2014 , on a portable electronic device.137

Mr. Biden's briefer generally retrieved the copy of the brief delivered to Mr.

Biden. Mr. Biden's Executive Secretary team stored the briefs in their safe until the

briefer retrieved them.138

As-needed materials . Mr. Biden also received classified documents on an

as-needed basis , hand-delivered to him by staff or printed to his West Wing office on

a secure printer.139 The Naval Observatory also had a classified printer the military

aides used to print and deliver such materials to Mr. Biden there . The Executive

Secretary team lacked a formal system for tracking classified documents delivered to

136 PDB Briefer 1 Tr. at 20-22 ; 1/28/09 e -mail to Personal Aide 1 listing Mr. Biden's

schedule, 1B001_03202433; 12/15/09 e-mail between listing Mr. Biden's schedule,

1B001_03185236 ( 9 : 45-10 :15 am- Attend POTUS PDB ) ; 9/12/11 e -mail listing Mr. Biden's
schedule, 1B001_02872037 ( 9 :30-10 :00am POTUS PDB in Oval ) .

PDB Briefer 1 Tr. at 42-43. In the early years, the PDBwas printedfor the Vice
President, received at the Naval Observatory, and broughtwith him to the West Wing.
2/10/ 10-2/11/10 e-mail between Executive Secretary 1 and staff, 1B001_03060726. When
interviewed, Mr.Bidensaid he receivedthe PDBin a binder. Biden10/8/23Tr. at 19.When

Mr.Bidenwas traveling, he receivedthe PDBinpapercopyvia securefax. PDBBriefer 1Tr.
at 40-43. See also 1/13/17 e-mail amongst Secret Service describingPDB delivery, USSS
0000477389.

138 PDB Briefer 1 Tr. at 42-44; PDB Briefer 2 Tr . at 15, 24, 33.

139 OVP NSA Staffer 2 Tr. at 24-26; 10/15/14 e-mail from Director of Programs to

ExecutiveAssistant ( There is a high side printer under your desk that I understanddoes

notwork correctly. ) , 1B001_03521121; 11/30/16e-mailamongst OVPstaff (requesting toner

for the classified printer ) , SCOH-000224; 9/13/16 e-mail (discussing fixing the classified

printer ) , SCOH-000269; 8/29/16 e-mail (requestingassistance with the high side printer

in theVice President'sWest Wing Office ) , SCOH-000425.
140 2/8/11e-mail from MilitaryAide 15 to PersonalAide 1 and OVP NationalSecurity

Affairs staff ( Ifthey have a SECRET or higher classification, please have the WHSR send
them to our VP MILAIDE(highside) printer here at the VPR. ) , 1B001_03155733; 11/17/16
e-mailamongst military aides and OVP NationalSecurityAffairs staff ( There is one piece
oftraffic/cable that I just printedto the NavalObservatoryprinter. MilAides, canyouplease
deliverwith morning traffic? ), SCOH-000241; MilitaryAide 5 Tr. at 10; MilitaryAide 1 Tr.
at 8-9. The navalenlistedaides did not have access to a classifiedcomputer. NEA5 Tr. at 30
31.
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Mr. Biden on an as-needed basis, and no one else in the Office of the Vice President

appears to have tracked them either.141 Several of the marked classified documents

recovered by the FBI in this investigation appear to have been given to Mr. Biden

outside the briefing books.142

Efforts to retrieve and track classified materialB.

Inthe early days of Mr. Biden's vice presidency , his Counsel ,Hogan , instructed

Mr. Biden's personal aide that all classified material provided to Mr. Biden should be

returned to the Executive Secretary team.143 Although there was a safe in Mr. Biden's

office,Hogan told Mr. Biden's personal aide that we don't want to store any classified

material in the [West Wing] office , so just look to hand this stuff off as soon as it

comes to you 144

The Executive Secretary team sought to retrieve Mr. Biden's classified briefing

books every day but could not always do so.145 At times, he kept one or more classified

briefing books for his own reference or because he was not done with the material.146

141ExecutiveSecretary Staffer 2 7/7/23 Tr. at 32-35; OVP NSAStaffer 2 Tr. at 40-42;

OVP NSA Staffer 1 Tr . at 41; BlinkenTr . at 13.

142 For example, document A2 was a memorandum recovered at the Penn Biden

Center. See Chapter Fourteen. E -mail correspondence indicates it was printed to the West

Wing printer, after the regular classified briefing book (which also contained a copy of the

document) was returned. 9/27/16 Memo amongst OVP NSA and West Wing staff,

1B001_02306967. See also ChapterSixteen.

143 2/4/09 e -mail from Hogan to Personal Aide 1, 1B001_03061837 .

144 2/16/09 e -mail from Hogan to Personal Aide 1, 1B001_03201046 .
145 Director of Programs Tr . at 54 , 57-58, 78.

Id. at 54, 57-59; Executive Secretary Staffer 2 7/7/23 Tr. at 28-29 . 11/8/10 e -mails

amongst Personal Aide 1, military aides, and Executive Secretary team , 1B001_03161903.
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And on occasion, he removed one or more briefing memos from the classified briefing

book before returning it.147

In 2010, the Executive Secretary team raised concerns about the number of

classified briefing books that Mr. Biden had not returned, and the fact that , even

when they were returned, some of the content was missing 148 These concerns were

raised with Hogan as well as Mr. Biden's personal aide and military aides . E-mails

indicate that the Executive Secretary team alerted Hogan to the issue at least in June

2010,when nearly thirty of the classified briefing books from the first six months of

2010 were outstanding, and in August 2010, when Mr. Biden failed to return Top

Secret, Sensitive Compartmented Information (also referred to as "codeword )

contents of a classified briefing book that he had received during a trip to the

Hamptons, in New York We were unable to determine whether these materials

were ever recovered, although they were likely found and disposed of by military

aides or naval enlisted aides.150

147 Director of Programs Tr. at 54-60; Executive Secretary Staffer 2 7/7/23 Tr. at 28
29; 11/8/10 e-mails amongst PersonalAide 1, military aides, and Executive Secretary team,
1B001_03161903.

148 Director of Programs Tr. at 69-76 , 90-91; Executive Secretary 3 Tr . at 36-37 ;

Executive Secretary Staffer 2 7/7/23 Tr . at 28-29 (seeing the same in 2016-18 ) .

149 6/29/10 e -mail from Director of Programs to Personal Aide 1 and military aides ,

1B001_03171078 ; 8/16/10 e-mail from Executive Secretary to Hogan , 1B001_03168570 ;

8/17/10 e -mails between Military Aide 14 and Personal Aide 1, 1B001_03168569 ; Military
Aide 10 Tr . at 24-25 .

150 8/17/10 to 8/18/10 e -mails between Hoganand the ExecutiveSecretaryteam and

navalenlistedaides, NARAWH_00017121; ExecutiveSecretaryStaffer2 7/7/23Tr. at31-33.
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The return ofclassified briefing books without all of their contents frustrated

the Executive Secretary team.151 In response, Hogan implemented additional security

procedures described below.152 But even after those measures were implemented, the

Executive Secretary team continued to struggle to retrieve classified briefing books

fromMr.Biden.

We were able to trace one of the marked classified documents recovered by the

FBI to a briefing book 2015 memorandum recovered from the Penn Biden

Center 153 But we were not able to determine whether other recovered documents

came from briefing books or were handed or sent to Mr. Biden on an as -needed basis.

August 2010 briefing of Mr. Biden on the handling of classified
material

Days after the Top Secret, codeword book went missing in 2010, Hogan met

with Mr.Biden to discuss the handling of classified material.154 Before the meeting,

she prepared a briefing memo for him.155 The memo, which was addressed to Mr.

Biden and dated August 17, 2010, outlined our procedures for handling your

C.

151 Director of Programs Tr. at 72-73; Executive Secretary 3 Tr . at 36-37 ; 11/8/10 e
mail from Director of Programs to military aides and others , 1B001_03161902 . See also
Executive Secretary Staffer 2 7/7/23 Tr. at 30-31 (seeing the same in 2016-2018).

152 Director of Programs Tr. at 72-75 , 90-91; 8/17/10 Memo from OVP Counsel to Mr.

Biden re Handling of Classified Documents , NARAWH_00000050 .
153 A review of the classifiedbook or binder from the Archivesshowedthat the binder

from the date of documentA8 was missinga tab and attachmentwhich matcheddocument

A8. FBISerial 692. DocumentA8 was also hole- punched, indicatingit may havebeenthe

copy thatwas originallyplacedin that binder. FBI Serial238.

154 8/17/10 e -mails between Military Aide 10, Military Aide 12, and Personal Aide 1 ,

1B001_03168569 ; 8/16/10 e -mail from Executive Secretary to Hogan , 1B001_03168570 ;
8/19/10 e -mail from OVP Counsel to Executive Secretary and others , 1B001_03168426 .

155 8/17/10 Memo from OVP Counsel to Mr. Biden re Handling of Classified

Documents, NARAWH_00000050.
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classified briefing material that must be maintained at all times, includingthe

following:

Classified informationof any kind may only be reviewedor discussedin

securedlocations, and never in a publicplacesuch as on a train.

The [ classified briefing] books must remain in your custody , or that ofyour

cleared staff, at all times unless they are in your safe . Classified material

must be returned to your national security staff as soon as you are finished
with them .

Classifiedmaterials may never be left unattended, but must be secured in

an appropriate safe or transferred to an individualauthorized to transport
them inan appropriate locked bag whenever they are not inyour personal
custody

Whenever possible , classified materials should remain at the White House

complex . If you need to receive classified materials while at your

residence at NAVOBS or in Delaware , the military aides will bring the

material to you and then wait to take the material back when you are

finished so that it can be stored safely 156

When interviewed, Hogan did not recall the August 2010 meeting with Mr.

Biden. She did, however , identify her handwritten talking points on best

practices . 157 Even though she did not remember their content , she identified her

handwriting and said she likely created them in advance of her meeting with Mr.

Biden 158According to her talking points , she briefed Mr. Biden on such best practices

as making sure that classified info stays in the WH complex whenever possible and

is returned to N[ational] S[ecurity ] staff at end of each day 159 She also counseled

Mr. Biden that any classified material taken from the White House must be

156 8/17/10 Memo from Hogan to Mr. Biden re Handlingof Classified Documents,
NARAWH_00000050.

157 Undated handwritten notes, NARAWH_00000050 at 4

158 Hogan9/19/23Tr. at 66-69.

159 Undatedhandwrittennotes, NARAWH_00000050at 4 .
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transportedby military aides inlockedbags and that militaryaides must retrievethe

classifiedmaterialwhen Mr.Bidenwas done with it 160

After the briefing, Mr. Biden sent Hogan an e-mail through one of his front

office assistants , thanking her for the security briefing.

Despite the Hogan memo's language that the Office of the Vice President

"must follow certain procedures for handling classified information ,Hogan conceived

of the memo as describing best practices rather than legal requirements . 162 That

view is consistent with the executive order governing handling and storage of

classified information ,which,as explained in Chapter One , does not apply to a sitting

vice president . As outlined below , Mr. Biden and his staff did not follow Hogan's

guidance to the letter.

161

D. The handling of classified material in Mr. Biden's personal

spaces after August 2010

As part ofhis duties as vice president , Mr. Biden accessed and stored classified

material in the Naval Observatory and at his Delaware home,outside of containers

normally authorized for such information. His staff, following Hogan's advice, tried

160 Undated handwritten notes, NARAWH_00000050 . See also 8/23/10 e -mail from

Military Aide 14 to other OVP military aides re Handling of Classified Material,

NARAWH_00014447 ; Hogan 5/23/23 Tr. at 53-55.
1618/17/20 e -mail from front office assistant to OVP Counsel, NARAWH_00017043 .

162 Hogan 9/19/23 Tr. at 65-68, 81, 113-14; 8/17/10 Memo from Hogan to Mr. Biden re

Handling of Classified Documents , NARAWH_00000050 .
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to ensurethatclassifiedmaterialwas handledsecurely.

1. Tracking ofclassified briefing books

In the wake of the August 2010 Hamptons trip and the difficulty in retrieving

Top Secret , codeword documents , Executive Secretary staff implemented a more

formal system for tracking Mr. Biden's classified briefing books . The team began

numbering and recording the contents of each book,163 and created a spreadsheet that

logged the date , book number , how the book was delivered , and date of return.164

Despite these new procedures , the Executive Secretary team continued to struggle to

retrieve Mr. Biden's classified briefing books.165

2. Delivery of classified material to personalspaces

Hogan orally instructed military aides that the classified briefing books must

be delivered directly to Mr. Biden and could not be left on the round table in the

front hall on the main floor of the Naval Observatory residence.166 During our

interview, Hogan said that she wanted to make sure that a book with classified

information wasn't just sitting on the hallway table. 167 According to notes taken by

one of Mr. Biden's military aides, Hogan instructed that if [Mr. Biden] asks us to

1638/23/10 e -mail from Director of Programs to OVP National Security Staff,

NARAWH_00017126 ; 8/17/10 Memo from Hogan to Mr. Biden re Handling of Classified
Documents , NARAWH_00000050 .

1648/23/10 e -mail from Director of Programs to OVP National Security Staff

NARAWH_00017126; VP Classifiedbook tracking.xlsx, NARAWH_00014902.

165 Executive Secretary Staffer 2 7/7/23 Tr. at 25-28; In November 2010, Military Aide

14 e -mailed Personal Aide 1 asking him to help retrieve multiple of Mr. Biden's classified

briefing books. 11/8/10 e -mail from Director of Programs to military aides and others ,
1B001_03161902 .

166 Hogan 5/23/23 Tr . at 45-46 . 8/23/10 e -mail from Military Aide 14 to OVP Military

Aides re Handling of Classified Material, NARAWH_00014447 .

167 Hogan 5/23/23 Tr. at 46-47.
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leave it on the round table' we should place it on the table and then maintain eyes

168 But inpractice, military aides regularly left his classifiedon ituntil he picks it up .

briefing books unattended on the round table at Mr. Biden's request .

Storage ofclassified material in personal spaces

According to a military aide's notes of a meetingwith Hogan inAugust 2010,

she communicated to staff that Mr.Biden understands that classified materialneeds

to be kept in one of two places a . Personal Custody, or b. a safe. 170 His staff then

installed identicalsafes for him to use to store classified material, installing one safe

3 .

168 Id. 8/23/10 e -mail from MilitaryAide 14 to OVP MilitaryAides re Handlingof

ClassifiedMaterial, NARAWH_00014447.

169 Military Aide 1 Tr. at 10-11, 42-44; Military Aide 4 Tr . at 9, 16 ( He knew that at

some point in the evening there would be a book available for him on the table. ) ; Military

Aide 8 Tr. at 21-22 ( We would make contact with him and he would say, hey, can you leave
it on the table at the bottom of the stairs inthe Naval Observatory . So, he would request that

and we would leave it for him to retrieve. ) ; Military Aide 10 Tr. at 15 ( his direction to me

was to put it on a table in the foyer [ H is direction to me was to set it on that table. ) .

But see Military Aide 11 Tr . at 28 ( You couldn't . . [I ] f you couldn't positively hand itoff to
somebody , you didn't . I wasn't going to leave, you know, secrets sitting on the kitchen counter

in the Naval Observatory . ) ; Military Aide 13 Tr . at 15 ( All of the handoffs that I'm thinking

about , I don't think we left classified sitting around for him.") . Some military aides described

ensuring the material was picked up from the table that evening . Military Aide 3 Tr. at 40
( I wouldn't stand there waiting for him to come down and get them , say ifhe was, you know,
upstairs . But I would make sure they were picked up . ) ; Military Aide 6 Tr. at 30 (“ [W ] e would

leave them on the table on the first floor , and I would always kind of wait , and he would walk

or let the dog out , Champ, and so you'd see that he let [the] dog out, and then I would go back
up to make sure that those documents were not on the table after I saw him. ) . At least one

military aide pushed back if the material was particularly sensitive . Military Aide 5 Tr. at

13-15 , 33 (would not leave anything above Top Secret /Sensitive Compartmented Information
classification on the round table and Mr. Biden would be informed it couldn't be left on the

table; would not leave the book on the table for more than 30 minutes .) . On at least one

occasion , Mr. Biden's personal aide sent an e-mail to Mr. Biden himself via Mr. Biden's

personal e -mail account notifying him that the classified book was delivered and is on the
round table downstairs 7/11/11 e -mail from personal aide to Mr. Biden, 1B001_03223432 .

170 8/23/10 e -mail from Military Aide 14 to OVP Military Aides , NARAWH_00014447 .
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each in his West Wing office closet, the second-floor personal space of the Naval

Observatory, and his personal residence in Delaware 171

There is some evidence that after the new safes were installed at the

residences ,Mr. Biden used them to store classified information, at least for a time .

In December 2010 , for example ,Mr. Biden's personal aide e-mailed members of the

Executive Secretary team saying that Mr. Biden had just put classified material in

a safe in the Naval Observatory , including classified briefing books and one of Mr.

Biden's handwritten notebooks.172 And in November 2010 , the personal aide sent

another e-mail saying that the system put in place by [Hogan] of using safes at his

residence has been working. 173

But we also found that Mr. Biden continued frequently to leave classified

documents unattended, outside of safes, at the Naval Observatory and his Delaware

home.As to the Naval Observatory, only one of the eight naval enlisted aides we

interviewed recalled a safe there ever being used to store classified material.174

Several did not recall a second- floor safe at all.175 And only one aide recalled a safe

being in the library of the Delaware home,but the aide never opened it.176

1718/23/10 e -mail from Military Aide 14 to OVP Military Aides , NARAWH_00014447 ;

12/11/10 e -mail from Personal Aide 1 to Director of Programs , 1B001_03159080 (referring to

safe inMr. Biden's room in his residence at the Naval Observatory ) .

172 12/11/10 e-mail from Personal Aide 1 to Director of Programs and Executive

Secretary, 1B001_03159095 ( listing a classified binder with materials from two books on

"Af/ Pak ) ; Notebook 1B63.
173 11/8/10 e -mail from Personal Aide 1 to Director of Programs, et al. ,

1B001_03161902.

174 NEA5 Tr. at 35-36, 39, 40-41.

175 NEA 1 Tr . at 17; NEA 4 Tr . 16; NEA 8 at 23-24.

1765/2/13e -mailfromDirectorofPrograms, 1B001_03097089; 10/18/10Memorandum,

NARAWH_00014906; NEA5 Tr. at 80-83.
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Despite Hogan's admonishments never to leave classified material unattended,

several aides observed classified material left out on the second floor of the Naval

Observatory or in the Delaware home.178 Some thought it was fine for documents

to be left out in those spaces , and only recalled moving them if asked.179 When

interviewed , Mr. Biden recalled that at the Naval Observatory his practice was to

leave something on the desk that I was working out of in the office . . and they'd

come and clear it out when I got finished . 180

E. Lack of counseling on the handlingofclassified materialafter
2010

Hogan left her position as Counsel to the Vice President in June 2013.181After

her guidance in 2010 and 2011, it does not appear the Counsel's office provided Mr.

Biden with any additional advice of significance about how to handle and store

classified information until the very end of the administration, when an issue arose

relatingto his handwritten classified notecards. That matter is discussed indetail in

Chapter

177 NEA2 Tr. at 29-32; NEA3 Tr. at 12, 40; NEA 4 Tr. at 11-13; NEA5 Tr. at 53-55,

59; NEA6 Tr. at 14-15; NEA 7 Tr. at 51-53.

178 NEA 2 Tr . at 36 ; NEA 4 Tr . at 21, 24-25, 34, 35-38; NEA 5 Tr . at 53-54, 84-85; NEA

6 24

179 NEA 4 Tr. at 23-24 , 47; NEA 5 Tr . at 84; NEA 7 Tr. at 51-53 .

180 Biden 10/8/23 Tr . at 30-31.

181 Hogan 5/23/23 Tr . at 36 ; Lambros Tr . at 13; 6/21/13 e-mail from Hogan,
1B001_00180811.
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CHAPTER FOUR

. BIDEN'S CLASSIFIED NOTECARDS AND NOTEBOOKS

Inaddition to the marked classified documents Mr. Biden received through the

President's Daily Brief, classified briefing books ,and other avenues,he also regularly

created classified documents in the form of his own handwritten notes. Throughout

the eight years of the Obama administration,Mr. Biden took notes during classified

meetings and about classified information in notebooks and on notecards . Although

the substantive information in the notebooks and notecards was similar and

similarly classified the notebooks and notecards were handled differently, both

duringthe administrationand after.

During the Obama administration , Mr. Biden's staff regularly collected and

reviewed his notecards to determine if they contained classified information and so

they could eventually be archived as presidential records. At the end of the

administration, Mr. Biden's staff arranged for him to store most of his classified

notecards , which contained notes on the President's Daily Brief and other classified

information, in a SCIF at the National Archives . In contrast , Mr. Biden held his

notebooks close, and his staff did not review them . After the administration, Mr.

Biden brought his notebooks home with him and stored them in unsecured locations

that were not authorized to store classified information even though the notebooks,

like the notecards , contained classified information.
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Some information inthe notebooks remains classified up to the Top Secret level

and includes Sensitive Compartmented Information , including from compartments

used to protect information concerning human intelligence sources 182

I. MR. BIDEN'SNOTECARDS

A. Asvicepresident, Mr.Bidencarriedandtooknotesonnotecards
every day

Mr.Bidenregularly took notes on 4 - inch by 7.5- inchnotecards. Many ofthem

had The Vice President, or " Office of the Vice President printed at the top
183

Examples ofvice presidential notecards184

182 Office of the Director of National Intelligence, 12/31/13 Memorandum for
Distribution from the Principal Deputy Director of National Intelligence (2013),
https://sgp.fas.org/othergov/intel/hcs-update.pdf; FBISerial676.

183 StaffAssistant2 Tr. at 100; 12/20/10e -mailfrom OVP staffer to StaffAssistant 2,

1B001_02888681; StaffAssistant3 10/4/23Tr. at 34-35.

184 NARA_SCAN_00001317 , NARA_SCAN_00001320 , NARA_SCAN_00001305 ; FBI
Serial 3.

54



Mr. Biden's staffers printed a copy of his schedule on a notecard for him to

carry and refer to each He also had staffers print other information on the

notecards,such as the number of troops who had died during the war in Afghanistan

and talking points for meetings and speeches.186 Mr. Biden carried the notecards in

his inner jacket pocket, and he referred to them throughout the day and jotted down

notes on them 187

Mr.Biden also carried blank notecards that he used to take notes. According

to staffers, he used the notecards to take notes during and after meetings 188

Mr.Bidenwithhandwrittennotecards( June 30, 2010)

185 9/1/16 West Wing Guide, SCOH -000434 ; Klain Tr . at 43 ; Personal Aide 1 4/26/23

Tr. at 26-27; Hogan 5/23/23 Tr. at 33; Executive Assistant 9/28/23 Tr . at 50-51.

1869/1/16 West Wing Guide, SCOH- 000434; KlainTr. at 43; PersonalAide 1 4/26/23

Tr. at 29-30; McKeonTr. at 82-83 PersonalAide 3 3/28/23 Tr. at 31-32.

187 9/1/16 West Wing Guide, SCOH-000434 ; Klain Tr . at 43-44 ; Personal Aide 1 4/26/23

Tr. at 26-27; Hogan 5/23/23 Tr. at 33 ; Staff Assistant 3 10/4/23 Tr. at 25-26.

188 PersonalAide 1 4/26/23 Tr. at 28-29 PersonalAide 3 3/28/23 Tr. at 31-34; Staff

Assistant 3 10/4/23 Tr. at 25-26

189 1B00100506500.

55



Inaddition to taking notes inunclassifiedsettings, Mr. Biden used notecards

to take notes on a variety of classified meetings and briefings, including the

President's Daily Brief, 190 Situation Room meetings, and other briefings from the

intelligence community 191

B. Mr.Biden's notecards were collected and organized by hisstaff

Mr.Biden's front office staff regularly collected his notecards . Generally ,Mr.

Biden handed them to his personal aide or staff assistants or left them in an outbox

on the desk in his office , where his front office staff collected material at each day's

end.192 Staff then organized the notecards by date or topic so that Mr. Biden could

reference them.193 Front office staff stored the notecards in their work area outside of

Mr.Biden's West Wing office.194

When notecards contained notes related to foreign policy meetings or other

potentially classified information, Mr. Biden's staff turned them over to the National

Security Affairs team,who stored them in a secure location.195 At times, the National

190 E.g., NARA-Bx1_1682 , 2428, 2432-39 , 2444-46 , 2452 , 2458, 2460 ; Staff Assistant 3
10/4/23 Tr. at 31-32 Personal Aide 1 4/26/23 Tr. at 26-29 ; Personal Aide 3 3/28/23 Tr . at 31;
FBI Serial 281 1A300, 1A301.

191E.g., NARA-Bx1_0123, 195-96, 274, 277, 422, 1074-75, 1100, 1197, 1692-93, 1702,

1737-38, 2140-41, 2159, 2218, 2372, 2403, 2442; NARA-Bx2_VPNotecards2016_0090; Staff

Assistant3 10/4/23Tr. at 31-32; FBISerial281 1A300, 1A301.

192 StaffAssistant 2 3/16/23 Tr. 19-20, 27-28; ExecutiveAssistant 9/28/23 Tr . at 43,

60-61 9/1/16 West Wing Guide, SCOH-000434; StaffAssistant 3 10/4/23Tr . at 15-17, 26-27.

193 Staff Assistant 3 10/4/23 Tr . at 24-27; 9/1/16 West Wing Guide, SCOH-000434;
StaffAssistant2 3/16/23 Tr . at 31, 98-99; ExecutiveAssistant 9/28/23 Tr . at 43, 45.

194StaffAssistant 2 3/16/23 Tr. at 31, 98; StaffAssistant 3 10/4/23Tr. at 25-26, 33,

37 9/1/16West WingGuide, SCOH- 000434.
195 Staff Assistant 4 Tr . at 37-39, 52-53, 101-102 ; Staff Assistant 2 3/16/23 Tr . at 20

21; Personal Aide 1 4/26/23 Tr. at 28-29 , 52, 56; 2/5/11 e-mail from Deputy Counsel to WH
Records Director et al. re VP Notecards , 1B001_02886522 ; Staff Assistant 3 10/4/23 Tr. at
31-32; Executive Secretary Staffer 2 11/21/23 Tr. at 6-7; Bakotic 1/11/24 Tr. at 20-22.
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Security Affairs team marked some of the notecards as classified. 196 Mr. Biden also

marked some of his own notecards as classified . 197

C. Mr. Bidenwanted to take copies of his notecardswhen he left

officeto helpwrite his book

As explained in Chapter Five,in the final year of his vice presidency , Mr. Biden

began writing a memoir about his time in office .When conceiving of and writing the

book , Mr. Biden worked with a ghostwriter , Mark Zwonitzer . In 2016 , Zwonitzer

reached out to Mr. Biden's staff and requested help with locating Mr. Biden's journals

and notes that would be helpful in writing the book.198 As he approached the end of

hisvice presidency ,Mr.Biden sought to keep copies of his notecards and other records

for use in the book -writing process . According to a staffer involved in the project, Mr.

Biden wanted to take copies of the notecards so that he didn't have to go to [the

National Archives ] every day to help write this book 199

In late September 2016 , Zwonitzer e- mailed Mr. Biden's chief of staff to

schedule an interview with Mr. Biden.200 Zwonitzer said he wanted to cover very

specific topics and time frames and said he would tell you exactly what ground/time

period I want to cover in the session so the VP could have relevant notes/diaries etc,

with him when we talk 201

196 ExecutiveSecretaryStaffer2 11/21/23Tr. at 6-11; RatnerTr. at 42-43, 51.

197 Staff Assistant 3 10/4/23 Tr. at 31-32; NARA- Bx1_2438, 2446; FBI Serial 281

1A300, 1A301.

198 5/21/16 e -mail from Zwonitzer to Ricchetti, Zwonitzer -00007399 .
199 Associate Counsel 3/29/23 Tr . at 59.
200 9/26/16 e -mail from Zwonitzer to Ricchetti, Zwonitzer -00007613.
201 .
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Around this same time , Mr. Biden's staff made copies of the notecards and

organized them into binders so that he could take them after he left office 202 The

notes were organized by topic or date For example ,one binder contained copies of

notes Mr. Biden took during President's Daily Briefs and his lunches with President

The binder contained notes on classified meetings and information .

Copies of notecards regarding lunches with President Obama

Other binders contained copies of Mr.Biden's notecards organized by year

202 StaffAssistant 3 10/4/23 Tr. at 25-31; Associate Counsel 3/29/23 Tr. at 54-55

ExecutiveSecretaryStaffer 2 7/7/23 Tr. at 71-74

Staff Assistant 2 3/16/23 Tr. at 31, 98; Staff Assistant 3 10/4/23 Tr. at 36 , 38-40;
9/1/16 West Wing Guide , SCOH -000434 .

204 BlendedBoxes-0026, BlendedBoxes-0028; Staff Assistant 3 10/4/23 at 36, 38-40;
FBISerial 392 1A469

205 BlendedBoxes- 0026, BlendedBoxes- 0028 FBI Serial 392 1A469.

206 E.g. BlendedBoxes-0040 to BlendedBoxes- 0044 (binder labeled"2009-2013 with

tabs correspondingto thoseyears) ; FBISerial392 1A469
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2009-2013

schedules and other material 208

2014-2015

Copies ofnotecards organized by

CopiesofnotecardsandMr.Biden'sschedules209

59

2009

2010

Inaddition to notecards, some of the binders contained copies ofMr.Biden's

2011

BlendedBoxes- 0040, BlendedBoxes-0044.

208 E.g., Blended Boxes -0037; FBI Serial 392 1A469.

BlendedBoxes- 0035 , BlendedBoxes -0037; FBI Serial 392 1A469.



D. Near the end of the administration , staff determined that some

of the notecards contained classified information

The counsel in the Office of the Vice President were involved in reviewing the

copies of the notecards that Mr. Biden wanted to take with him after his vice

presidency 210 While reviewing the notecards , an associate counsel noticed that some

of them contained notes about the President's Daily Although the associate

counsel did not see any classification markings , she understood the President's Daily

Brief was classified and was concerned because a non-classified copier had been used

to make the copies 212

The associate counsel raised the issue with the Executive Secretary team ,

which ,as explained in Chapter Three,was responsible for the delivery and handling

of classified material in the Office of the Vice President 213 E-mail correspondence

from early October 2016 indicates the notecards were temporarily stored in the

deputy national security advisor's office until the lawyers determine the appropriate

next steps In an interview , the deputy national security advisor recalled

"reviewing materials at the end of the administration to understand what was

classifiedor not. 215

210 Associate Counsel 3/29/23 Tr . at 54-60 ; 10/6/16 e -mail from Associate Counsel to

Executive Assistant , et al. , NARAWH_00017698 (indicating Associate Counsel would deliver

the 2009-2013 binder to the Executive Assistant when she was finished reviewing it) .

Associate Counsel3/29/23 Tr. at 54-55.

212 at 55.

213 .

214 10/7/16e -mailbetweenAssociateCounsel, DeputyNationalSecurityAdvisorEly

Ratner, andothers, NARAWH_00017743.

215 Ratner Tr. at 40 .
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Soon after, a military detailee working on the Executive Secretary team raised

her own concerns about the handling of Mr. Biden's notecards. After learning that

Mr. Biden wanted copies of the notecards for use in writing his book after the

administration has ended, the detailee raised concerns that the notes contained

classified material commingled with Mr. Biden's personal notes.216 According to the

detailee, the executive secretary, Kristen Bakotic (who was also on detail from the

military),disagreed and concluded that the notes belong to the Vice President and

should be made available to him without restriction."217 Because Bakotic outranked

the detailee , the detailee sent an e-mail to herself "for the record, in which she

explained her belief that the notes were being mishandled and documented her

request not to participate in any project or meetings that involve these records. 218

Forthe Record

On October 18th, 2016 in the Office of the Vice President's National Security Affairs office there began a discussion

of the use and disposition of the Vice President's notes . These notes, which are currently being stored in the EEOB
room 291contain classified information that is comingled with personal notes of the Vice President. They cover a

span of several years . None of the notes have classification markings or are otherwise indicated as containing
classified information. The determination of classified content was made by the Deputy National Security Advisor,

after reviewing the content.

KristenBakotic, theVicePresidentsExecutiveSecretary, insistthatthenotesbelongtotheVicePresidentand
shouldbemadeavailableto him withoutrestriction. She hasindicatedthatsheis awarethatthesenoteswillbeused

duringthisbook-writingprocess, butsheis confidentthathe (theVicePresident) understandswhichinformationis
classifiedandwhichinformationis not.

Kristen has stated that these notes should not be subjected to the regulations of the Presidential Records Act
because they fall under the category of personal notes. She has stated that the Vice President can keep these notes

including the classified portions (without redaction) , after the administration has ended.

Shehasrepeatedlystatedthat his positionas the VicePresidentofthe UnitedStatesexcludeshimfromthe

guidancethatothermembersof the administrationarerequiredto adhereto

do not agree with Kristen Bakotic. believe these records are being mishandled; however, Kristen is my superior

officer and am not in a position to challenge her authority. I have requested to not participant in any projector

meetings that involvethese records

Detailee'se - mail Forthe Record ( Oct. 18, 2016)

216 10/18/16 e- mail from Executive Secretary Staffer 2 , NARAWH_00015190.
217 .

218 .

219 .
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When interviewed by our office, the detailee said she believed providing the

notes to Mr.Biden after the administration without restriction would be outside of

the protocols and policies that had been put in place for our office for safeguarding

the material 220 The detailee did not recall the ultimate disposition of the notecards

or whether the discussion percolated up to Mr.Biden 221

As for Bakotic,during an interview with our office , she said that she did not

recall ever taking the position that Mr. Biden could take classified notes home with

him after his vice presidency.222 According to Bakotic, she believed in the fall of2016,
when the detailee wrote her e-mail,that there was still time for Mr.Biden to review

his notes and get the information he needed in a secure fashion before the

administration ended.223 She also did not recallever advising Mr. Biden that he could

retain classified notes after his term in office , and said it was not her role to advise

the vice president about classified record-handling 224 Nor did she recall anyone else

inthe Obama administration taking the position that Mr. Biden could take classified

material home with him in an unsecure environment after the vice presidency 225

Based on her own training, she knew that classified materials were supposed to be

stored in a secure facility.226 A memorandum from the National Security Council sent

to allOffice ofthe Vice President staffinDecember 2016 andJanuary 2017 confirmed

220 ExecutiveSecretaryStaffer 2 11/21/23Tr. at 19.

221 Id. at 32, 38.
222 Bakotic 1/11/24 Tr . at 45-47, 50-52, 56.

223 Id. at 11, 43-45.

224 Id. at 56-57, 59, 62.

225 Id at 62-63.

226 Id. at 50, 53-54.
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this understanding, instructing that [m eeting notes . ,and classified notes ofany

kind, are NOT personal notes and that only unclassified personal records could be

removed from the White House at the end of the administration , though there is no

evidence this guidance was ever communicated to Mr. Biden.227

E. In October 2016, Mr. Biden's staff installed a new safe at the

NavalObservatoryfor the storageofMr.Biden'snotecards

Shortly after the Executive Secretary detailee raised an objection to the

handling of Mr. Biden's notecards in October 2016 , Mr. Biden's staff installed a new

safe at the Naval Observatory . E-mail traffic from that time suggests the safe was

meant to store Mr. Biden's classified notecards.

October 20,2016 two days after the Executive Secretary detailee objected

to the handling of the notecards Mr. Biden's deputy national security advisor

reached out to Mr. Biden's personal aide asking to run something by Mr. Biden.228

Later that night,the personal aide replied that he had talked to Executive Secretary

Bakotic and [s ounds like we're good. Let me know if there's anything additional

beyond the safe issue. 229

That same day, the deputy national security advisor sent an e-mail with the

subject line New Safe at NavObs to Mr. Biden's chief of staff, Counsel, national

security advisor, and others.230 In the e-mail, the deputy national security advisor

227 12/22/16 e-mail from Director of Programs to #ALL- OVP, NARAWH
CLASS_00015305 ; 1/3/17 e-mail from Director of Programs to #ALL-OVP , NARAWH
CLASS_00015634.

228 10/20/16 e - mail from Ratner to Personal Aide , 1B001_02137508 .

229 10/20/16 e - mail from Personal Aide to Deputy National Security Advisor ,

1B001_02137508 .

230 10/20/16 e - mail from Ratner to Ricchetti, McGrail, Kahl et al . , 1B001_03798594 .
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said that [t he VP approved the placement of a new safe at Nav and conveyed

his desired location. He explained that the safe would be installed the following

day and would be load[ed] up with the relevant materials . 232 Later that evening , a

career employee on the Executive Secretary team e -mailed the detailee to let her

know for [her] awareness that a safe was being installed.233

Although these e-mails suggest that Mr. Biden's staffers installed the new safe

at the Naval Observatory to store the notecards , the staffers told investigators that

they did not remember why the safe was installed or what was stored in it.234

At the same time Mr. Biden's staff was considering how to

handle the notecards , he told his ghostwriter that they didn't

even know he had notebooks containing similar classified
notes

F.

Mr. Biden appeared to reference the notecards issue during a recorded

interview with his ghostwriter Zwonitzer on October 10,2016 the same time period

during which his staff were discussing and arranging the secure storage of his

classified notecards . At the time, Mr. Biden was reading aloud from his Foreign

Policy notebook , including reading notes from meetings in the Situation Room 235 As

explained below ,Mr. Biden's notebooks were separate from his notecards , though he

often took similar and similarly classified notes in each . Referring to his Foreign

Policy notebook , Mr. Biden added , [t]hey didn't even know I have this .

231 .

232 10/20/16 e -mail from Ratner to Ricchetti, McGrail, Kahl et al . , 1B001_03798594 .

10/20/16 e -mail from Director of Programs to Executive Secretary Staffer 2 , SCOH
000268.

234 E.g., Executive Secretary Staffer 2 11/21/23 Tr. at 29-30 ; Bakotic 1/11/24 Tr . at 66
69; Ratner Tr. at 60-62 .

235 Notebook entries 1B58-50-51, 56-60.
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Mr.Biden There was a lotof stuffgoingon at the same time inforeign

policy You said they said, you didn't wanna go into . . .

butI have extensivenotes over this periodoftime.

Oh, you actually have those here?

Yeah , now there's a lot ofother notes too . But, I mean, this

is my . They didn't even know I have this . Some of

this stuff I'm not, you know , going I have stuff all the

way up to 5-19. May 19. And then it skips in my notes to ...

6-16 is the next

Zwonitzer

Mr.Biden

In this exchange, Mr. Biden seemed to distinguishbetween his notecards,

which his staff were in the process of implementing protocols to safeguard, and his

notebooks, which, [t ]hey didn't even know I have. As explained below, although the

notecards and notebooks both contained classified information,most of the notecards

were handled differently than the notebooks after the vice presidency.

The investigation did not determine what , ifanything, staff told

Mr. Biden about the proper storage of classified information in

his notecards

G.

After staffraised concerns about the possibility that Mr. Biden's notecards may

contain classified material, his staff discussed how to properly handle and store the

notecards .There is some indication that Mr. Biden's staff may have advised himthat

his notecards contained classified information and needed to be held in a secured

location . But the investigation did not determine what , if anything, Mr. Biden's

staffers actually told him on this subject.

236ZwonitzerrecordingCarved_000246( emphasisadded) ; Carved_000246Tr. at 3-5;

FBISerials315, 335 Notebookentries 1B58-50-51, 56-60.
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As explained above, e-mails obtained during the investigation show that in

October 2016,Mr. Biden's national security staff appear to have installed a new safe

at the NavalObservatory in which to store Mr. Biden's notecards during the rest of

his vice presidency. After an e-mail from Mr.Biden's deputy national security advisor

asked Mr.Biden's personal aide to run something by Mr. Biden, a follow up e-mail

from the personal aide referred to the safe issue, suggesting that the personalaide

had talked to Mr. Biden about the decision to install a new safe at the Naval

Observatory to hold Mr. Biden's notecards.237 But when interviewed, neither the

deputy national security advisor nor the personal aide recalled talking to Mr. Biden

about the installation of the safe or the handling of his notecards.238

For her part, the associate counsel who initially raised concerns about

potentially classified material in Mr. Biden's notecards believed the then - Counsel to

the Vice President , John McGrail ,was going to meet with Mr. Biden to address the

issue.239 According to the associate counsel, after she flagged the issue of classified

information in Mr. Biden's notes , she thought someone had a conversation with the

Vice President about the binders [containing copies of the notecards] and probably

about making sure classified documents are put in the safe. 240 The associate counsel

believed McGrail had this conversation with Mr. Biden, but she was not part of it and

did not know what, if anything, was discussed.241 As explained below , for his part,

10/20/16 e-mail from Ely Ratner to Personal Aide , 1B001_02137508 ; 10/20/16 e
mail from Personal Aide to Ratner , 1B001_02137508

238 Ratner11/21/23Tr. at55, 74.

239 AssociateCounsel3/29/23 Tr . at 61.

240 .

241 at55.
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McGrail did not recall any such conversation , and indeed, said he did not remember

anything about the notecard project or about concerns that Mr. Biden's notecards

could contain classified information .242

Mr.Biden's deputy chief of staff recalled discussions about a slightly different

issue. As he described it, during the last year of the Obama administration, members

ofMr.Biden's staff flagged that Mr.Biden hadwritten personal notes by hand on the

pages of classified documents.243 Mr. Biden's deputy chief of staff had discussions

with McGrail and the associate counsel, as well as others , about the proper

disposition of these notes.244 They determined that the Counsel's office would convey

to Mr. Biden that he could not keep the notes after the end of the administration,

because classified documents belong with either the creator of the documents, or,

if they were native to our office, to the National Archives.245 The deputy chief of

staff was not involved in any conversation between McGrail and Mr. Biden on this

issue.246 Again,McGrail did not recallhaving any conversations with Mr.Bidenabout

the proper disposition ofclassified documents , though McGrail did recall telling Mr.

Biden that all his records (which McGrail understood to encompass notes) would be

sent to the National Archives.247

E-mails obtained during the investigation suggest that McGrail and others in

the Office of the Vice President conducted some research on the handling and

242 McGrail1/22/24Tr. at 9 , 15, 16-18, 42, 48, 78, 98-99, 127.
243 Amin Tr. at 29-33.
244 Id. at 35-37.

245 Id. at 29-33, 35-37.

246 at 35-37.

247 McGrail 1/22/24Tr . at 78-83, 86-87, 94, 98-99, 107, 113, 123-26.
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accessing of classified materials after the vice presidency . In November 2016, for

example , McGrail sent an e -mail containing a reference to the executive order

governing classification , specifically citing the provision that would apply when a

former vice president sought to gain access to classified information 248

Message

From:

Sent:

To

CC:

Subject:

McGrail, John P. / OVP john_p_mcgrail@ovp.eop.gov

11/14/2016 6:00:33 PM

@ ovp.eop.gov ;

@ ovp.eap.gov

Classified National Security Information

ExecutiveOrder 13526, Sec 4.4 Access by HistoricalResearchersand CertainFormerGovernmentPersonnel

32 C.F.R.Part2001

@ ovp.eop.gov

McGrail 14, 2016 e -mail about ExecutiveOrder 13,526249

Six weeks later , in January 2017 , the associate counsel sent McGrail an e -mail

containing information about the same executive order and about one use of Ronald

Reagan's diaries after he was president ,250 a topic that is discussed in more detail in

Chapter Ten.The subject line of the e-mail was per our discussions today

248 11/14/16 e - mail from McGrail , SCOH -000340 .

249 .

250 1/05/17 e-mail from Associate Counsel to McGrail , SCOH - 000339.
251 .
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Message

From:

Sent:

:

Subject:

ovp.eop.gov

1/5/20179:43:47PM

McGrail John john_p_mcgrail@ovp.eop.gov ; McGrail , John / o / ou exchange administrative group

cn=recipients/ cn mcgrail john p mcgrail

Perourdiscussionstoday

President Reagan voluntarily allowed in camera review of his diaries re Iran Contra The Court allowed in some

relevant sections 732 F. Supp . 135

http://www.nytimes.com/1990/01/31/us/reagan-is-ordered-to-provide-diaries-in-poindexter-case.html

This executive order is helpful when discussing the President's declassification authority This is an Executive Order

issued by President Obama . Part 3 explains the declassification process

https://www.whitehouse.gov/the-press-office/executive-order-classified-national-security-information

I'm still doing research . But think these are a good start

Associatecounsel Jan. 5 , 2017e -mail referencingMr.Reagan'sdiaries252

Duringhis interview,McGrail did not recall these e-mails or any discussions

about the executive order or the Reagan diaries, except that he recalled having

conversations about getting Mr. Biden's security clearance extended so Mr. Biden

could access classified material after the vice presidency.253 According to McGrail,he

could not recallhaving any discussions about Mr. Biden's notecards,notes, or diaries

containingclassified information.254

McGrail explained that he and an archivist at the National Archives had

arranged for all of Mr. Biden's records from the vice presidency, including all his

notes,to be sent to the National Archives when he left office.255 Inthis arrangement,

McGrail made no distinctions betweenpresidentialvs. personal records, or classified

252 .

253 McGrail 1/22/24 Tr . at 51-55 , 59-62, 68-70, 73-74 , 76-77 , 92, 118-19 .

254 Id. at 78-80, 98-99.

255 Id. at 80-83.
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vs. unclassified records; they simply arranged to send allofMr.Biden's records to the

Archives.256 From there,McGrailsaid his understanding was that the Archives would

undertake the time-consuming task ofsorting through the records to determine what

was personal and what was presidential.257

According to McGrail, near the end of the administration he told Mr. Biden

they would send all his records to the Archives.258 McGrail's message was simple: It

was just, Your records are going to the Archives. That was it 259 McGrailtold Mr.

Biden this more than once,and Mr.Biden understood the arrangement and accepted

it260 McGrail said he did not discuss with Mr.Biden the specific requirements of the

Presidential Records Act or the treatment ofpersonalvs. presidential records under

the Act.261McGrail also said he did not discuss Mr. Biden's notecards, notebooks, or

diarieswith him.262

McGrail said he never spoke with Mr. Biden about withholding personal notes

from the National Archives.263 Mr. Biden never told McGrail he had notes he wanted

to take home instead of sending to the Archives , and McGrail saw no indication that

Mr. Biden believed he could take classified notes home with him at the end of his vice

presidency.264IfMr. Biden had such a belief or plan, McGrailwould have expected

256 Id. at 80-83, 126.
257Id. at 83, 109.

258 Id. at 86-87, 94, 99, 107, 113, 123-26.

259 at 107.

260 Id. at 86-87, 94 , 99, 107 , 113, 115, 123-26.

261Id. at 85-87, 94.
262 Id at 78-79, 83-85, 98-99, 117-19.

263 Id. at 83-84.

264 Id. at 83-84, 99, 117-18.
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him to raiseit during their conversationsabout sendingallMr.Biden's records to the

Archives at the end of the administration.265McGrail never advised Mr. Biden one

way or the other about whether he could keep classified documents, including

classified handwritten notes, outside a secure , authorized facility,after leaving office,

andMcGrailwas unaware of such advice from anyone else.266

More generally ,McGrail said he was unaware ofany conversations among staff

in the Office of the Vice President suggesting that Mr. Biden could take classified

materials home after leaving office and keep them outside a SCIF , noting, Itwas the

opposite.Itwas how are we going to find him a SCIF in case he ever has a reason to

go to a SCIF 267 When asked during his interview about whether anyone told Mr.

Biden that the Presidential Records Act authorizes a former vice president to keep

certain materials at home, even if they are classified ,McGrail said no, and added

hat doesn't make logical sense to me .. y understanding is that . . ifyou

copy or write down classified information on a piece of paper, it maintains its

classified status 268

According to McGrail , Mr. Biden did not, and would not, come to him for legal

advice about whether he could take classified information home after the vice

presidency ,because , in McGrail's words , I think he knows. 269 In McGrail's view ,the

rule that you cannot take classified information out of a secure facility is obvious 270

265 . at 117-18.

266 Id. at 98-99 , 107-08, 119, 126.

267 at 126.

268 Id. at 107-08.

269 Id. at 100.

270 at 102.
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McGrail explained that Mr. Biden knew classified information needs to be

maintained in a secure facility . [H e was the chairman of the Foreign Relations

Committee H e understands how it works . 271

Finally,McGrail said it would be very surprising if Mr. Biden intentionally

took home classified information after the vice presidency 272 InMcGrail's words ,Mr.

Biden knew that information is classified for a good reason , that its disclosure can

harm sources and methods and the national security interests of the United States,

and he has been committed to the national security interests of the United States as

long as I've known him. 273 According to McGrail , if Mr. Biden took home classified

information after the vice presidency, [i t would be completely inconsistent with

everything that we were killing ourselves to try to accomplish at the end of the

administration by sending all of Mr. Biden's records to the National Archives.274

H. After Mr.Biden left office, copies of many of his notecards were

held in a SCIF at the National Archives

Ultimately , the associate counsel and McGrail arranged for Mr. Biden's

classified notecards to be held in a SCIF at the National Archives under a deposit

271 Id. at 100-01.

272 Id. at 111, 112, 117-18.

273 Id. at 111.

274 at 112.
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agreement that allowed Mr. Biden to store personal material at a National Archives

facility 275

On January 12, 2017, Mr. Biden signed a deposit agreement allowing him to

store certain personal effects in a secure and protected area at the National

Archives.276 According to the agreement, the material consisted of correspondence,

memorabilia,personal notes, and other miscellaneous personal property.

When the associate counsel made arrangements to bring the deposit

agreement to Mr. Biden's executive assistant for Mr.Biden's signature , she indicated

that McGrail has spoken with him [Mr. Biden] about the issues. 277 But in an

interview,McGrail said that he thought the deposit agreement related to personal

records from Mr. Biden's Senate tenure , and he did not recall binders of classified

notecards going into Mr. Biden's personal storage at the Archives.278

January 16, 2017 four days before Mr. Biden left the vice presidency the

associate counsel asked a member of the Executive Secretary team to pick up the

Vice President's classified materials at the Naval Observatory 279 Soon after,another

member of the Executive Secretary team explained that the material consisted of four

275 Associate Counsel 8/29/23 Tr. at 9-10, 76; 1/ 5/ 17-1/ 6 / 17 e -mails between Associate

Counsel, McGrail, and NARA Archivist 1, SCOH- 000326 , SCOH-000330 , SCOH-000332 ,
SCOH -000334 .

276 1/12/17DepositAgreementregardingthe AdministrationofPersonalMaterialsof

VicePresidentJoseph R. Biden, NARA- H - 700000012.

277 1/10/17 - 1/11/17 e -mails between Associate Counsel and Executive Assistant ,

1B001_01915351.

278 McGrail 1/22/24 Tr . at 82 , 120-21.

279 1/16/17e - mail from AssociateCounsel to ExecutiveSecretaryStaffer 2 , SCOH

000246.
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to five binders and that [o nce you return you] will need to place in 1-2 pra

Presidential Records Act] boxes alongwith the originals. 280

The following day was the associate counsel's last day in the Office of the Vice

President. She sent McGrail and others an outstanding to - do list.281 Among other

things, she reminded McGrail to approve the deposit agreement to allow Mr. Biden

to store his personal materials at the Archives .She also wrote, [w]e need to send his

personal diaries to storage at the Archives . [A National Archives employee] has

offered to come and pick them up. I think this is the best option. 282 When

interviewed,the associate counsel clarified that she was referring to the binders that

we copied, meaning the binders of Mr. Biden's notecards containing classified

information, discussed above 283 The associate counsel said, I believe we were using

diaries as shorthand because they were personal notes, thoughts . 284 She explained

that itwas the safest decision to have [the notecards] be in a SCIF since there w [ere]

likely classified documents. 285

On January 18, 2017, a National Archives employee visited the White House,

picked up the copies of the notecards in Mr. Biden's West Wing office from McGrail,

and brought them to the National Archives.286 McGrail said in his interview with our

280 1/16/17e -mailfrom Directorof Programsto ExecutiveSecretaryStaffer2 , SCOH

2811/17/17 e -mail from Associate Counsel to McGrail, SCOH-000141 ( wanted to

sendalongthelistofitemsthat stillneedstobe takencare of after I leave. ) .
282 .

000246 .

283 AssociateCounsel8/29/23Tr. at 65.

284 .

285 Id. at 9-10, 76.

286 1/18/17 e - mailfrom NARAArchivist 1 to McGrail, NARA- H - 700000010.
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office that he had no memory of giving the Archives employee the binders of

notecards, or that they contained classified information, but the Archives employee

recalled McGrail telling him that the materials contained classified information 287

Accordingly, the Archives stored the materials inside a SCIF.288

I. After he left the vice presidency, Mr. Biden twice visited the

NationalArchivesto reviewcopiesofhis notecardsin a SCIF

Soon after he left office in 2017 and while researching his book, Mr. Biden

visited the National Archives twice to consult the copies of his notecards that were

being held in a

During a recorded interview on April 24, 2017,Mr. Biden told his ghostwriter ,

Zwonitzer ,that he took separate notes regarding his private lunches with President

Obama Mr. Biden said that before each lunch, he and his chief of staff prepared

and wrote an agenda on one of those little cards of mine apparent reference to

the long narrow notecards that Biden carried in his jacket pocket.291After each lunch,

Mr. Biden dictated notes about the lunch to his executive assistant.292 Mr. Biden

explained that he previously had all those [notes] at the house in a safe but that I

don't know what they made me do with them. 293

: Can we spend some time on that lunch?

287 McGrail 1/22/24 Tr . at 121-22 ; NARA Archivist 1 Tr . at 56, 62 .

288NARAArchivist1 Tr. at 56, 62.

289 5/11/17 and 7/11/17, NationalArchivesVisitor Logs, NARA- H - 700002505; NARA

Archivist2 6/1/23 Tr. at 14; McGrail5/2/23Tr. at 169-80.

290 Zwonitzer recording 170424_0091; 170424_0091 Tr . at 28-30 ; Evidence item 1B80.

Zwonitzer recording 170424_0091 ; 170424_0091 Tr . at 28-30 ; Evidence item 1B80.

Zwonitzer recording 170424_0091 ; 170424_0091 Tr . at 28-30 ; Evidence item 1B80;
Executive Assistant 9/28/23 Tr . at 47.

Zwonitzerrecording170424_0091; 170424_0091Tr. at 28-30; Evidenceitem1B80.
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I had all those presidentialnotes.

know you gave me this much from the diaries .

Mr.Biden: But I actually, I wonder where those . . .

Zwonitzer : Do you have separate notebooks of the presidential

lunches]

Mr.Biden

Zwonitzer :

Mr.Biden Yeah. What I would do is after every lunch I would dictate
to , um, I would call in [the Executive Assistant and I would
dictate to her what the lunch was about. I had all those

at the house in a safe . I don't know what they made
me do with them. But what I would do is I would make

up a card, one of those little cards of mine. Before I'd have

lunch, I'd meet with Steve [Ricchetti and anything

anybody thought I should be bringing up I'd put] on our
agenda. And when I came back , I'd dictate notes to [the
Executive Assistant] as to what actually transpired at the
lunch.294

335.

Two days later, in another recordedinterview, Mr. Bidensaid he had learned

that his notecards had been turned in to the National Archives and that Mr. Biden

would haveto go throughhis former coununsel, McGrail, to get them.295Mr.Bidenalso

told Zwonitzer that he had not wanted to turn the notecards in:

Mr.Biden I'm told by [ a personal aide] I guess he checked with you,

in order for me to get my, uh, get all those presidential

notes I had for lunch, the luncheon meetings , I have to go
to McGrail

Assistant: Yes, McGrailhas them . We were supposed to turn it in and

that is the last person who had them.

Zwonitzer recording 170424_0091(emphasis added) ; 170424_0091Tr. at 28-30;
Evidenceitem 1B80.

295 ZwonitzerrecordingCarved_000599; Carved_000599Tr. at 3-4; FBI Serials315,
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Mr. Biden OK. Uh. See ifyou can get me McGrail on the line while I

have you now. OK? And stay on okay?

Gotit sir. Holdon.Assistant :

Zwonitzer: This is probably something that goes to the

presidentialpapers.

Mr.Biden I don't think so. It was in between. I didn't want to

turnthem in.

Zwonitzer: Right, so, it's the gray area.296

The next day, Zwonitzer sent an e -mail to the assistant and personal aide ,

explaining that Mr.Biden may try to review some of his notes from lunches with the

President and asked [Zwonitzer] to give him a list of the dates of the lunches that

would be important."297 Zwonitzer included a list of the dates of several such lunches

in his e-mail. Zwonitzer forwarded the list to Mr. Biden's personal e-mail account on

May 11, 2017.298

On that day and again two months later , Mr. Biden visited the National

Archives to review copies of his notecards , which were held in a SCIF 299 McGrail

accompanied him.300 During both visits , Archives staff made clear to Mr. Biden that ,

by viewing the notecards in the Archives SCIF , he was cessing classified

296 Zwonitzer recording Carved_000599 (emphasis added) ; Carved_000599 Tr . at 3-4;
FBI Serials 315, 335.

297 4/27/17 e - mail from Zwonitzer to Executive Assistant and Personal Aide 3

Zwonitzer- 00001464.

298 .

299 5/11/17 and 7/11/17 NationalArchivesVisitor Logs, NARA- H - 700002505; NARA

Archivist2 6/1/23 Tr. at 14; McGrail5/2/23 Tr. at 169-80.

300 McGrail recalled only the first visit to the Archives , but visitor logs show he

accompanied Mr. Biden on both visits . 5/11/17 and 7/11/17 National Archives Visitor Logs,

NARA- H -700002505; NARA Archivist 2 6/1/23 Tr . at 14; McGrail 5/2/23 Tr. at 169-80.
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information.301Nonetheless, inhis interviewwithour office, McGrailsaidhe believed

the material was in a SCIF at the Archives simply to keep it secure, not necessarily

because it was classified.302

During the first visit on May 11,Archives staff followed a detailed checklist to

ensure they properly safeguarded the classified information in the notecards.303 The

staff ensured that Mr. Biden did not bring his phone or other electronic device into

the They announced that the visit involved access to classified

information.305 They remained in the SCIF and monitored Mr. Biden while he

reviewed the notecards.306 They also reminded him of his continuing responsibility to

protect all classified information after his visit.307

On July 11,2017,two months after their first visit to the Archives , Mr.Biden

and McGrail returned 308 Before the second visit, Zwonitzer e-mailed Mr. Biden

another listof lunches and events for which his notes would be helpful.309 Duringthe

second visit, Archives staff followed the same general procedures to safeguard

classified information.310 Mr. Biden also signed a form entitled Notice to Users of

NARA Classified Research Rooms. The first sentence of the form read, You will

301 5/11/17 and 7/11/17 NationalArchives Checklist for ClassifiedVisitsand Meetings,

NARA- H - 700002505.

302 McGrail 1/22/24 Tr . at 69-70, 113-14, 129-30.

303 5/11/17NationalArchivesVisitorLogs, NARA- H - 700002505.

304Id.

305 Id.

306 Id NARA Archivist 1 Tr . at 70-71; NARA Archivist 2 Tr. at 18-19.

307 7/11/17NationalArchivesVisitorLogs, NARA- H - 700002505.

308 .

309 7/9/17 e-mail from Zwonitzer to Mr. Biden, Zwonitzer -00000631, Zwonitzer
00000632

310 7/11/17 National Archives Visitor Logs,NARA -H-700002505 .
311 .

78



be viewing materials containing classified national security information, and the

remainder of the form explained the various procedures and rules necessary to

safeguard such classified information.312

Not all of Mr. Biden's notecards made their way to the SCIF at the Archives .

When the FBI searched Mr. Biden's Delaware home on January 20, 2023 , they

discovered a stack of Mr. Biden's notecards in his office.313 While many of these

notecards were from after his term as vice president , some of them dated from his

vice presidency and included handwritten notes about intelligence products and

matters of national One notecard included a handwritten classification

Some of the notecards found in the Delaware home remain classified up

to the Top Secret level.316

II. MR. BIDEN'SNOTEBOOKS

A. Mr.Bidenused notebooksduringhis vice presidencyto record

bothofficialand personalevents

As with his notecards, Mr. Biden also frequently took notes about classified

information in notebooks. Most of the classified notecards were stored differently

from the classified notebooks after the vice presidency . As explained above, most of

312 .

313 FBISerial77.

314 FBI Serials 77, 691, 530, 664; Handwritten material 1B23.

315 FBI Serials 691, 530, 664; Handwritten material 1B23.

316 FBI Serial 619; Handwritten material 1B23.
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the classified notecards went to an Archives SCIF , but Mr. Biden took his classified

notebooks home with him and stored them in unsecured and unauthorized locations.

Mr.Biden regularly took notes in notebooks throughout his vice presidency.317

Most ofthese notebooks were bound with black covers.318 Some had labels identifying

the date range or general subject matter of their contents.319 Photos of some ofthese
notebooks are below :

10

Notebooksseizedfrom filecabinetunder televisionin

Delawarehomeoffice

317 PersonalAide 3 3/28/23 Tr. at 31-32, 35; McKeonTr. at 120-21; PersonalAide 1
4/26/23Tr. at30-31, 129-30; StaffAssistant2 Tr. at 101-02; OVP NSAStaffer 2 Tr. at 80-81;
KlainTr. at 44, 129; Staff Assistant 3 10/4/23Tr. at 47-48; Notebooks 1B15, 1B20, 1B22,
1B25, 1B30, 1B51-52, 1B57-59, 1B62-63, 1B65-67

318 Klain Tr. at 129; Personal Aide 1 4/26/23 Tr. at 30-31, 103; Personal Aide 3 3/28/23
Tr. at 32; Notebooks 1B15, 1B20, 1B22, 1B25, 1B30, 1B51-52 , 1B57-59, 1B62-63 , 1B65-67.

319 Personal Aide 1 9/18/23 Tr. at 110-11; Staff Assistant 3 10/4/23 Tr . at 48-49;
Notebooks , 1B20, 1B22, 1B25, 1B30, 1B51-52, 1B57-59, 1B62-63, 1B65-67.

320 20230120_FBI_0156. FBISerial77 1A 86.
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7

Notebooksseizedfromfilecabinetunderprinters

inDelawarehome

- P

15

15

Notebooksseized from bookcase in Delawarehome's second-leveloffice322

321 20230120_FBI_0132. FBISerial 77 1A86.

322 20230120_FBI_0218. FBI Serial 77 1A86.
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ThecontentofMr.Biden'snotebookstook several

(1) Work notes . Mr.Biden wrote these notes during or soon after meetings he

attended as vice president. These notes memorialize, often in bullet-point
format , things such as the issues presented, comments of meeting
participants, and decisions made. For example , Mr.Biden often took notes

duringmeetings of the NationalSecurity Council and the President'sDaily
Brief324 Most of the notes in Mr. Biden's collection of notebooks recovered

by FBI agents from his Wilmington residence are work notes of this type.

(2) Work reflections . These were Mr. Biden's impressions , reflections , opinions ,

and commentary about people and issues he encountered as vice president .

For example , during the 2009 review of U.S. military strategy and foreign

policy in Afghanistan , discussed in Chapter Six , Mr. Biden recorded his

deep concerns that President Obama's eventual decision about Afghanistan
would be a terrible mistake.325

68.

(3) Political notes and reflections . These were Mr. Biden's summaries of and

commentary about political or electoral issues for example , his notes

about his decision whether to run for president in 2016.

( 4 ) Personal reflections . These were entries about purely personal subjects ,
such as the illness and death of his son, Beau.

( 5 ) To-do lists. These were reminders about issues ranging from policy

deliberations, to political concerns , to personal matters.

While Mr. Biden often organized his notebooks roughly based on subject

matter , many notebooks contained entries on a variety of topics .He typically added

entries sequentially by date , so that a given notebook could contain,for example ,real

time notes of White House meetings , purely personal entries about Mr. Biden's

family , and entries about an upcoming election. Most of the notebooks contained

SeegenerallyNotebooks1B15, 1B20, 1B22, 1B25, 1B30, 1B51-52, 1B57-59, 1B62

324 KlainTr. at 44, 51; PersonalAide 1 4/26/23 Tr. at 130-31; see generally Notebooks

1B15, 1B20, 1B22, 1B25, 1B30, 1B51-52, 1B57-59, 1B62-68.

325 PersonalAide 1 4/26/23 Tr. at 30-31, 130-32 Executive Assistant 9/28/23 Tr. at 75;
Chapter Six
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predominantly work notes -summaries or minutes of work meetings but a few

writings were more diary -like and personal in nature.326

B. The notebookscontainedclassifiedinformation

Though none of the notebooks have classification markings , some of the

notebooks contain information that remains classified up to the Top Secret /Sensitive

Compartmented Information level.327

As with his notecards , Mr. Biden routinely took notes in his notebooks about

classified subjects and during meetings where classified information was

discussed.328 For example , he regularly took notes related to the President's Daily

Brief, which typically contains classified information .329 He also regularly took notes

during meetings in the White House Situation Room , and numerous photographs

document this practice

326 See generally Notebooks 1B15, 1B20, 1B22, 1B25, 1B30, 1B51-52, 1B57-59, 1B62

327 FBI Serial 676.

328 Notebooks 1B15 , 1B20, 1B22, 1B30, 1B51-52 , 1B57-58, 1B63-64, 1B66-67 .

329 E.g., Notebook entries 1B30-0065 , 0093-94 ; 1B67-0076.

330 E.g., Notebook entries 1B15-0012 ; 1B20-0034 ; 1B51-0073-74 , 0080-81 ; 1B58-0029
31; 1B63-0016 , 0026-29 ; 1B66-0082-84 ; 1B67-0019-20 .
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Mr.Biden using a notebook at a Principals Committeemeeting

( Sept.29, 2009)331

Mr.Biden writing in a notebook at a meeting with the Joint Chiefs ofStaff (Oct. 30, 2009)

331 SCOH-000756.

332 SCOH-000757.
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Often, Mr. Biden's notes contained real- time minutes of National Security

Council meetings, during which the President deliberated with his senior military,

intelligence, and foreign policy advisers.333 These meetings regularly involved

discussions of classified information.334 For this reason, they took place in the

Situation Room,which is itselfa SCIF, and signs conspicuously designated National

Security Council meetings as Top Secret. 335

Some of the handwritten notes Mr. Biden took in his notebooks during these

meetings included classified information.336 The notebooks contained such

information about the following subjects :

U.S. intelligence sources , methods, and capabilities.337

U.S. intelligence activities.338

Theactivitiesofforeignintelligenceservices.339

U.S. military programs and capabilities.³
340

20.

Foreignmilitaryprogramsand capabilities.341

Plansand capabilities of foreign terrorist organizations.342

333 E.g., Notebook entries 1B15-0012; 1B20-0034; 1B51-0073-74,0080-81; 1B58-0029
31; 1B63-0016, 0026-29; 1B66-0082-84 1B67-0019-20.

334 E.g., Notebookentries 1B15-0012-13; 1B51-0073-74; 1B63-0016, 0026-29.

Seephotographsabove; SCOH- 000756; SCOH-000757
336 FBISerial676.

337 E.g., Notebook entries 1B22-0026; 1B52-0091; 1B57-0014; 1B63-0012 80-0028;

1B66-0082.

338 E.g., Notebookentries1B51-0080-81; 1B66-0082.

339 E.g., Notebookentries1B51-0074; 1B66-0082.

340 E.g., Notebook entries 1B58-0029-30 ; 1B63-0028.

341 E.g., Notebookentries1B15-0012; 1B51-0080; 1B58-0033; 1B64-0056; 1B67-0019

342 E.g., Notebookentries 1B20-0034; 1B58-0094.
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The FBI and the Special Counsel's Office selected thirty-seven excerpts

totaling 109 pages from Mr. Biden's handwritten materials including mostly

notebook entries and a few notecards seized from his Delaware home to submit to

classification authorities in the intelligence community and the Department of

Defense to determine the appropriate classification level for each. Investigators

selected a sampling of excerpts across Mr. Biden's notebooks that both appeared to

be classified and that they expected a jury could find are national defense information

under 18 U.S.C. 793.

Subject to the limitations discussed in Chapter Two, classification authorities

identified each excerpt as containing presently classified information.343 Of the

thirty-seven excerpts:

Eight are Top Secret with Sensitive Compartmented Information, sevenof
which include information concerning human intelligence sources,

SixareTopSecret,

Twenty -one are Secret , and

Two are Confidential.344

A more detailed description of the results of the classification review is in Appendix

B.

Mr. Biden also sometimes placed marked classified documents inside his

notebooks.345 Photos in the Situation Room show documents tucked inside his

343 FBISerial676.

344Id.

345 SCOH- 000758 , SCOH -000759 ; Recovered documents C1, C2, C3 , C4, D20, D21.
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notebooks, and the FBI recovered marked classified documents from inside three

notebooksfound in Mr. Biden's Delaware home.346

Notebook with inserteddocuments, at a meetingwith the Joint ChiefsofStaff( Oct.30, 2009 347

Notebookwith additionalinserteddocuments at the endofthe samemeeting( Oct.30, 2009) 348

SCOH-000758, SCOH-000759; RecovereddocumentsC1, C2, C3, C4, D20, D21.
347 SCOH-000758.
348 SCOH -000759 .
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C. At times during his vice presidency , Mr. Biden stored his
notebooks in a White House safe

Duringhis vice presidency and afterward, Mr.Bidenkept his notebooks close,

andeven his most trusted advisers did not readthem.349 RonKlain,Mr.Biden's Chief

ofStaffas bothvice president and president,explained that Mr.Biden considered his

notes to be "his personal reflections and [he] didn't want people looking at them 350

As shown below in a photograph from 2009, and as witnesses explained, Mr.Biden

carried the notebooks himselfin hisown briefcase.351Unlike his notecards, which,as

explained above, he often handed to staff to collect and organize, he did not give the

notebookstohis

VicePresidentBidenwithnotebook( Aug. 7, 2009)

349 Personal Aide 1 9/18/23 Tr . at 112; Klain Tr . at 51, 63.
350 KlainTr. at 63.

351 Personal Aide 3 3/28/23 Tr. at 35 ; Staff Assistant 3 10/4/23 Tr. at 49 , 51; Executive
Assistant 9/28/23 Tr . at 73-74.

ExecutiveAssistant9/28/23Tr. at 74; StaffAssistant 3 10/4/23Tr

1B001_00674466
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Early in the Obama administration, the first Counsel to the Vice President,

Cynthia Hogan, personally advised him about the proper handling of classified

information and Mr. Biden agreed to follow her advice.354 As explained in Chapter

Three, the advice was codified in a 2010 memo from Hogan, which instructed Mr.

Bidenthat [c]lassified materials may never be left unattended, but must be kept in

the custody of Mr. Biden or an authorized staff member, or secured in a safe.355

According to Hogan's notes,among her concerns were Mr.Biden's notes on codeword

info which were kept in his AFPAK notebooks that is, his notebooks concerning

various policy reviews relating to Afghanistan and Pakistan, which are discussed

further in Chapter Six.356 Hogan's notes say that Mr. Biden's personal aide will

collect those notebooks.357 But in interviews with the Special Counsel's Office in

2023,Hogan did not remember Mr. Biden's notebooks,or whether she ever advised

Mr. Biden about how he should store notes he took during classified meetings.358

In2011, Hogan provided Mr. Biden further written guidance about the proper

handling of classified notes In a memo to Mr. Biden about protocols for hiring a

historian to work in the Office of the Vice President, Hogan explained that:

354 Hogan 5/23/23 Tr. at 27, 53.

8/17/10 Hogan memo to VP, NARAWH_00000050; see also 8/23/10 e -mail from

MilitaryAide to VP MILAIDES, NARAWH_00014447 ( The VP understands that classified

material needs to be kept in one of two places[ ] a . Personal Custody, or b . a safe. ) ; Hogan

5/23/23 Tr . at 27, 53, 91-92; Hogan 9/19/23 Tr . at 68-69, 79-80, 83, 106.

356 8/17/10 Hogan memo to VP, NARAWH_00000050; Evidence items 1B63, 1B66. In

her interviewwith the SpecialCounsel's Office over a decade later, Hogandid not remember

her note on this topic, or any of her concerns or advice about Mr. Biden's notebooks. Hogan

5/23/23 Tr. 39, 90-93; Hogan9/19/23 Tr . at 86.

357 8/17/10 Hogan memo to VP , NARAWH_00000050 .

358 Hogan5/23/23 Tr. at 39, 90-93; Hogan9/19/23Tr. at 69, 82-83, 86, 120-21.

359 4/27/11memofromHoganet. al. to the Vice President, 1B001_02881350.
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any discussions with you that cover classified topics will need to take
place in accordance with Executive Order 13526 on Classified National

Security Information. This means that such discussions must occur in a

secure facility like your West Wing office, and that any notes or other
materials that contain classified information must be

maintained in secure safes , produced on a classified computer ,

and stored ina secure facility [ ]

For a time at least during the early part of his vice presidency Mr. Biden

stored his notebooks relating to national security , along with other classified

documents , in a safe in his West Wing office.361 As Mr. Biden's first personal aide

explained ,Mr. Biden stored these notebooks including the Af/Pak notebook in the

safe because [t hat safe was for classified information . It was the purpose of the

safe Periodically , Mr. Biden removed certain classified items from his safe and

asked his personal aide to return them to members of his national security staff, but

Mr. Biden never let anyone else possess his notebooks.363

360 Id. ( emphasis added) .

361 Personal Aide 1 4/26/23 Tr . at 30-31, 103-04, 125-27 , 129-130 , 134-35; Personal

Aide 9/18/23 Tr . at 122 Klain Tr . 38-40.

362 PersonalAide 1 4/26/23 Tr. at 104, 129. Ina second interview, the personalaide

said he couldnot say that the reasonMr.Bidenstoredthe notebooksin a safe was because
they were classified, explainingthat the personalaide did not read the notebooks, was not
an expert inclassification, and that Mr.Bidencould have storedthe notebooksinthe safe

simplybecausetheywere private. PersonalAide 1 9/18/23Tr. at 123. Incontrast, inhis first
interview, the personal aide said Mr.Bidenonly stored materialsin the safe ifthey were
relatedto nationalsecurity and explained, it'snotlikehe everfelt like, oh my God, ifI leave

this on my desk, somebody'sgoingto come stealthis thingoutofmy West Wingoffice . . at
the White House." PersonalAide 1 4/26/23 Tr. at 129 In bothinterviews, the personalaide

explainedhis belief that because Mr. Bidenwas taking notes about classified subjects in

classifiedmeetings, the notebookscontainedclassifiedinformation. PersonalAide4/26/23Tr.
at 104, 129; PersonalAide 9/18/23 Tr. at 121.Otherwitnessesconfirmedgenerallythatthe
purposeofthe safe was to store classifiedinformationand that classifiedinformationwas

storedinit. See, e.g., Directorof ProgramsTr. at 26-28, 59, 79, 111-14; StaffAssistant 1 Tr.
at 46-50

363 Personal Aide 1 4/26/23 Tr . at 128 , 132-33.
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At some point during his vice presidency , Mr. Biden appears to have stopped

storing his notebooks in the West Wing safe.364 Mr. Biden's first personal aide, who

regularly retrieved the notebooks from the safe for Mr. Biden,left the administration

in 2014.365 After that,there is no evidence Mr. Biden or his staff stored his notebooks

inthe West Wing safe.366

Mr. Biden also appears to have kept his notebooks and other classified

information in a safe when he was at the Naval Observatory ,again,at least for a time

near the beginning of the administration .367 For example , a 2010 e-mail from Mr.

Biden's personal aide to members of his staff notes that Mr. Biden had just put

classified material into the Naval Observatory safe , including several sets of marked

classified documents and Mr. Biden's notebook documenting the 2010

Afghanistan /Pakistan policy review.368

After his vice presidency, Mr. Biden stored the notebooks in

unlocked and unauthorized containers in his home

D.

After Mr.Biden left the White House in 2017, while most of his classified

notecards went to a SCIF at the NationalArchives, his notebooks went to his private

homes, where they were not secured in a safe, and were in a setting that was not

authorized for the storage of classified information.369 The notebooks first went to Mr.

364 PersonalAide 3 3/28/23Tr. at 48-49, 52-54.

365 PersonalAide 1 4/26/23Tr. at 63.

366 PersonalAide 2 Tr . at 47; PersonalAide 3 3/28/23 Tr . at 48-49, 52-54; Executive

Assistant 1/4/23 Tr. at 32; ExecutiveAssistant 9/28/23Tr. at 32.

367 12/11/10 e -mail from Personal Aide 1 to Executive Secretary 3 and Director of

Programs, 1B001_03159095; Notebook 1B63.

12/11/10 e -mail from Personal Aide 1 to Executive Secretary 3 and Director of

Programs , 1B001_03159095 ; Notebook 1B63.

369 Biden 10/9/23 Tr . at 30, 41; FBI Serial 77 1A86 ; 20230120_FBI_0127 , 0151.
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Biden's rental home in Virginia , where he kept them in a room he used for

meetings.370 As explained in the next chapter , in the months after he left the White

House, Mr. Biden gathered the notebooks and referred to several of them while

writing his book, Promise Me, Dad. During their conversations while writing the

book , Mr. Biden told his ghostwriter , Zwonitzer , that the notebooks might contain

classified information.371

When Mr. Biden moved out of the Virginia home, his notebooks were

eventually moved to his home in Delaware.372 In January 2023, during a search of

the Delaware home, FBI agents found the notebooks in unlocked and unauthorized

locations,primarily in Mr. Biden's main-floor office and basement den.

370 Biden 10/9/23 Tr . at 26-28, 30, 41.

371Zwonitzerrecording170424_0091; 170424_0091Tr. at 13-14; Evidenceitem 1B80.
372 FBISerial 77 1A86; 20230120_FBI_0127, 0151
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10

File cabinet under television in Delaware home's main- floor office,

containing the Af/Pak and DAILYMEMO notebooks (Jan. 20, 2023

File cabinet under printers in Delaware home's main- floor office,

containing three seized notebooks (Jan. 20, 2023

20230120_FBI_0151.

20230120_FBI_0127.
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In Mr. Biden's interview with our office , he explained that he took his

notebooks with him after his vice presidency because [t]hey are mine, and explained

that every President before me has done the same exact thing He also specifically

referenced President Reagan, who, after leaving office , kept handwritten diaries

containing classified information at his private home , as discussed in Chapter Ten.376

Inlater written answers , Mr. Biden wrote that, [l ike presidents and vice presidents

before me, I understand these notes to be my personal property He declined to

answer several questions about whether he believed his notes contained classified

information;whether he believed he was authorized to possess classified information

after his vice presidency ; and whether he took steps to avoid writing classified

information in his notebooks.378

375 Biden10/9/23Tr. at 42-43.

376 Biden 10/8/23 Tr . at 111-12.

377 Biden 12/1/23writtenresponsesat 1.
378 Id. at 1-2.
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CHAPTERFIVE

MR. BIDEN'SSECONDBOOK, PROMISEME, DAD, AND

THE DISCOVERY OF CLASSIFIED AFGHANISTAN DOCUMENTS

Like many presidents , Mr. Biden has long viewed himself as a historic figure.

Electedto the Senate at age twenty-nine, he considered runningfor president as early

as 1980 and did so in 1988,2008, and 2020. During his thirty- six years in the Senate,

Mr.Biden believed he had built a record in both domestic and foreign affairs that

made him worthy of the presidency.

In addition to the notebooks and notecards on which he took notes throughout

his vice presidency, Mr. Biden collected papers and artifacts related to noteworthy

issues and events in his public life. He used these materials to write memoirs

published in2007 and 2017 , to document his legacy, and to cite as evidence that he

was a man ofpresidential timber.

For example , as a young senator in the 1970s , Mr. Biden led several

congressional delegations to Europe and the Soviet Union.379 As explained in Chapter

Eight, he viewed these trips as historic and believed they prepared him to be

president . Mr. Biden wrote about these trips in his 2007 memoir , Promises to Keep.

In 2023, FBI agents recovered official documents , including marked classified

documents , related to these trips in Mr. Biden's Delaware garage.³380

In 2009, while serving as vice president, Mr. Biden strongly opposed the

military'splanto send tens of thousands of additional troops to Afghanistan.³81Mr.

379 See Chapter Eight.

380 Evidenceitems 1B17, 1B18.

381 See Chapter Six.
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Biden endured sharp criticism both during the debate and after President Obama

rejected his advice and decided to send additional troops to Afghanistan .But Mr.

Biden always believed he was right and that he would be vindicated by history .He

kept documents related to the debated troop surge , including a classified handwritten

memo he sent President Obama in 2009 opposing the surge and marked classified

documents supporting his position .In December 2022 and January 2023 , FBI agents

recovered these materials from Mr. Biden's Delaware garage and office.382

Finally , as explained in Chapter Four , during his eight years as vice president ,

Mr. Biden regularly wrote notes by hand in notebooks . One such notebook entry

makes clear that Mr. Biden had long contemplated writing a book about his vice

presidency . InJuly 2010, he documented a meeting to discuss a possible book about

my V.P. years. 383 InMr. Biden's view , there were three plausible reasons for having

one written or writingone.

1. Defense otherswillwrite and I want a record

2. Future who knows about 2016

3. Profit retirement [

One function of Mr. Biden's notebooks was to provide raw material for his

eventual second memoir. After leaving office, Mr. Biden kept his notebooks at his

homes in Virginia and Delaware and used them to write that book , Promise Me,Dad.

382 Evidence items 1B04 , 1B17, and 1B18.

383 Notebook entry 1B30-0012.
384 .
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InJanuary 2023, FBI agents recovered these notebooks, primarily in Mr. Biden's

homeoffice and den.385

MR. BIDEN'S2017MEMOIR: PROMISEME, DAD

After his vice presidency , Mr. Biden wrote and published a memoir in 2017

titled Promise Me,Dad. Evidence suggests that , while researching and writing the

book ,Mr. Biden found marked classified documents in the basement of his rental

home in Virginia and told his ghostwriter about it during an audio -recorded

conversation . And while the published book is not known to contain classified

information ,while writing the book in unsecure locations , Mr. Biden used notebooks

containing notes he took during his vice presidency about classified meetings and

information

A. PromiseMe, Dad

Unlike Mr. Biden's earlier idea for a book that would chronicle all eight years

of his vice presidency , Promise Me, Dad has narrower focus.386 The book recounts a

14-month period of Mr. Biden's vice presidency from Thanksgiving 2014 to January

2016,during which he dealt with the illness and eventual death of his elder son,Beau,

who died in May 2015.387 The book discusses the toll that loss took on Mr. Biden , the

foreign policy issues in Ukraine , Central America , and Iraq he addressed during that

time, and the role his son's death played in Mr. Biden's decision not to run for

385 Evidenceitems 1B17and 1B18

386 See generally Joe Biden, PROMISE ME, DAD: A YEAR OF HOPE, HARDSHIP, AND

PURPOSE(FlatironBooks2017) ; Notebookentry 1B30-0012.

SeegenerallyBiden, PROMISEME, DAD.
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president in2016.388 Publishedin November 2017, Promise Me, Dadquickly became

a New York Times bestseller.389

1 . MarkZwonitzer

Mr.Biden worked with a ghostwriter, Mark Zwonitzer, to write Promise Me,

Zwonitzer is an author and documentary filmmaker specializing inAmerican

history and politics.3�1 He had previously ghostwritten Mr. Biden's 2007 memoir ,

Promises to Keep.392

Zwonitzer has never held a security clearance or become familiar with the

restrictions on the handling of classified material Mr. Biden knew this.394 In2011,

he proposed hiring Zwonitzer as an official historian for the Office of the Vice

President.395 At Mr. Biden's request , Counsel to the Vice President Hogan prepared

a memorandum assessing the proposal and any issues that could arise.396 The

memorandum noted that if hired, Zwonitzer will likely need a security clearance

and that any discussions that cover classified topics would have to occur in a secure

facility like your West Wing office ."397 The memo explained that any notes or other

See generally Biden, PROMISE ME, DAD.
389 The New York Times Sellers N.Y. TIMES ,

https://www.nytimes.com/books/best-sellers/2017/12/03/(last visited January 30, 2024);
Promise Me, Dad, Pan https://www.panmacmillan.com/authors/joe
biden/promise-me-dad/9781509890088 (last visited Jan. 30, 2024).

390 Zwonitzer7/31/23Tr. at 56.

391 at 12.
392 at 31-32.

Best

393 Id. at 98-100.

. at 102; Zwonitzer recording 170424_0091; 4/27/11 Memo, Cynthia Hogan to Mr.

Biden, 1B001_02881350

4/27/11Memofrom CynthiaHoganto Mr.Biden, 1B001_02881350.
396 .
397 . at 5 .
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materialthat containedclassifiedinformationmustbe maintainedin securesafes,

produced on a classified computer , and stored in a secure facility .

not go through with the proposal.399

398 Mr. Bidendid

2. Book planningand research

In late 2015 , shortly after his son's death, Mr. Biden began planning to write

a memoir that drew upon his time as vice president.40 He met with Zwonitzer and

other aides to discuss book ideas and logistics.401 They also solicited input from

editors and publishers 402 During these early meetings in late 2015 and early 2016,

Mr.Biden and Zwonitzer decided to focus the book on a small window in time during

which Mr. Biden balanced his responsibilities as vice president with his family

responsibilities during and in the wake of his son's illness and death.403

From approximately April 2016 through February 2017, Mr. Biden worked

with Zwonitzer to outline the book and draft a proposal to submit to publishers.404

Zwonitzer compiled a chronology ofMr. Biden's day - to -day activities inlate 2015 and

early 2016 using Mr. Biden's daily schedules and calendars from his time as vice

president 405 Mr. Biden's staffers gathered the schedules for Zwonitzer.406

398 .

399 Zwonitzer 7/31/23 Tr . 53-54.

400 at 56.

401 . at 59; 2/10/16 e -mail from ExecutiveAssistant re Thursday, 2/11, mtg/ dinner,

6:30 pm Zwonitzer-00000447; 4/6/16 e-mail from Executive Assistant re Meeting/ dinner,

Monday, April 116:30 8:30 pm, Zwonitzer-00008802.
402 Zwonitzer7/31/23Tr. at59.

403 5/21/16 Document named JRB -Book -Idea.doc circulated on May 21, 2016,

Zwonitzer-00007400; Zwonitzer 7/31/23 Tr. at 56-59; Draft Book Proposalcirculated on June

22, 2016, Zwonitzer- 00003463.

404 Zwonitzer7/31/23Tr. at59.

405 Id. at 62-64.

406 Id. at 63-65 ; 9/29/16 e - mail from Zwonitzer to Ricchetti, Zwonitzer - 00007613 .
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Thewritingprocess

Zwonitzer interviewed Mr. Biden more than a dozen times while researching

and writing Promise Me, Dad.407 During the interviews, Mr. Biden recounted the

events of 2015, including the challenges of dealing with profound personal tragedy

while fulfilling his duties as vice president. Zwonitzer also interviewed Mr. Biden's

family members and former staffers.408 Zwonitzer audio- recorded the interviews,

then transcribed the recordings for use inwriting Promise Me,Dad

The interviews began inthe spring of 2016 and continued through the summer

of2017. Zwonitzer interviewed Mr. Biden several times at the Naval Observatory in

2016 while Mr. Biden was still serving as vice president . After Mr. Biden left office,

he met with Zwonitzer at his rental home in Virginia.410 During the summer of2017,

Zwonitzer and Mr. Biden worked together to finalize the manuscript at Mr. Biden's

beach home in Rehoboth Beach, Delaware.411

B. Mr.Bidenused his notebooks in writing Promise Me, Dad

Inwriting Promise Me, Dad, Mr. Biden relied extensively on the notebooks

containing notes he took during his vice presidency. Mr. Biden referred to and read

from his notebooks during his interviews with Zwonitzer.412 According to Zwonitzer,

3 .

407FBISerials315, 335.

408 Zwonitzer7/31/23Tr. at 144-45.

409 Id at 95-96.

410 FBISerial315, 335.

Zwonitzer 7/31/23 Tr . at 130.

412 at96.
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the notebooks made the book possible by providing the “emotional arc of the .
story 413

One of the primary sources of material for Promise Me, Dad was Mr. Biden's

Daily notebook for August 2014-September 2016. This notebook contained

notes of meetings Mr. Biden attended as well as entries about his other activities

during this period . Many of the meetings related to foreign policy and classified

information, including the President's Daily Brief, National Security Council

meetings ,and other briefings.Some of these entries remain classified up to the Secret

level 415

The notebook also contained notes on matters other than foreign policy,

including Mr. Biden's private lunches with President Obama and meetings with

advisors to discuss whether to run for president in 2016. Some of the entries were

highly personal most notably ,entries reflecting on his son's illness and death.

While this notebook provided much of the framework for Promise Me, Dad,Mr.

Biden also used other notebooks in writing the book . Mr. Biden used and referred to

a notebook labeled Foreign Policy 11/2013-2014 . 416 This notebook also contained his

notes on the President's Daily Brief, National Security Council and other Situation

Room meetings , and other foreign policy briefings . As explained below, at one point

413 at 63, 65.

414 Notebook 1B57.

415 FBI Serial 676.

416 Notebook 1B67.

101



Mr. Biden told Zwonitzer that some of the information in the notebook may be

classified. Some of these entries remain classified up to the Top Secret level.417

Mr.Biden also referred to a notebook labeled Foreign Policy which contained

similar notes on classified briefings.418 Some of these entries remain classified up to

the Secret level.419 Finally,Mr. Biden also used a notebook labeled Obama /Biden 7

10-10-16 It contained mainly notes on meetings with political advisors

and upon preliminary inspection it does not appear to contain classified

information .421

15-13

C. Mr.Biden referred to and read from his notebooks during his

interviewswith Zwonitzer

Duringmany of the interviews with his ghostwriter, Mr. Biden read from his

notebooks nearly verbatim,sometimes for an hour or more at a time . Zwonitzer later

transcribed the recordings of the interviews . Zwonitzer described this process of

listening to and transcribing Mr. Biden's reading from his notebooks as incredibly

422painstaking

At times during these interviews, Mr. Biden took steps to ensure that

Zwonitzer did not read or have access to the classifiedportions of the notebooks. With

one exceptionofwhich we are aware, discussed below,Mr.Biden did not let Zwonitzer

read or handle the notebooks. On multiple occasions, Zwonitzer suggested itwould

417 FBISerial676.

418 Notebook1B58.

419 FBI Serial 676.

420 Notebook1B68.

421 FBISerial676.

422 Zwonitzer 7/31/23 Tr . at 74, 121.
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be easier if Mr. Biden photocopied the relevant notebook entries and allowed

Zwonitzer to use the copies , but Mr. Biden declined.423 According to Zwonitzer , Mr.

Biden really never let the journals out of his hand and did not let others access

them.424

D. Mr. Biden disclosed classified information in his notebooks to

Zwonitzer

Basedon ourreviewofthe notebooksandrecordedinterviews, whenMr.Biden

came to potentially classified material in his notebook entries, he appears to have

sometimes stopped at or skipped over the potentially classified material Zwonitzer

also recalled Mr. Biden mentioning the need to be careful because he was worried

that there was a possibility that . . some of this stuff [handwritten entries in the

notebooks] could be classified. 426 According to Zwonitzer, there were things he

couldn't tell me,lines he couldn't cross.

At othertimes, however, Mr.Bidenreadhis notesfrom classifiedmeetingsto

Zwonitzer nearly word- for- word.428

Notes of Situation Room meeting during summer of 2015. On February

16, 2017, for example when Mr. Biden was no longer vice president he met with

427

423 Id. at 75, 121-22.

424 Id. at 71-72, 113.

425 Id. at 102; Evidence items 1B57, 1B58, 1B67, 1B79, 1B81.
426 Zwonitzer 7/31/23 Tr. at 83.

427 Id.

Zwonitzer recording Carved_000571 ; Notebook entry 1B57-0062-65 ; Zwonitzer

recording 170424_0091; 170424_0091 Tr. at 4-22 ; Notebook entry 1B67-0063-65 ; Evidence
items 1B79 and 1B81; FBI Serials 315, 335.
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Zwonitzer at the rental house in Virginia.429 During this meeting, Mr. Biden read

from notes he took during a meeting in the Situation Room in the summer of 2015 ,

which was attended by senior military officials , the CIA Director , and others .430 Mr.

Biden appeared to tell Zwonitzer this notebook entry related to a long meeting on

the Security Council on it probably was classified. Mr. Biden's meeting notes

summarized the actions and views of U.S. military leaders and the CIA Director

relating to a foreign country and a foreign terrorist organization .432 Mr. Biden had

skipped over this same notebook entry during a previous conversation with Zwonitzer

in October 2016 , when Mr. Biden was still vice president.433

But on February 16, 2017, after he was no longer vice president , Mr. Biden

read portions of the same notebook entry aloud and nearly verbatim to Zwonitzer,

including portions containing information that remains classified up to the Secret

level Though Mr. Biden read these portions of the notebook entry , he also skipped

over other portions of the entry.

Two months later, on April 10, 2017, during another recorded conversation

withZwonitzer, Mr. Biden returned to the same notebook entry detailing the same

RecordingCarved_000556; Carved_000556 Tr. at 5-6; 2/15/17 e-mail re VP's

Schedule Thu, Feb 16, 2017, USSS-0000523776; FBI Serials 315, 335; Evidenceitems

1B79, 1B81.

Zwonitzer recording Carved_000556; Carved_000556 Tr. at 4 ; Notebook entry

1B57-0062-65; FBISerials 315, 335; Evidenceitems 1B79, 1B81.

Zwonitzer recording Carved_000556; Carved_000556 Tr. at 4 ; Notebook entry

1B57-0062-65; FBI Serials 315 , 335; Evidence items 1B79, 1B81. Mr.Biden's precise words

are difficult to discern. This quotation is our best attempt to do so.
432 Notebook entry 1B57_0062-65.

ZwonitzerrecordingCarved_000241; FBISerials315, 335.

Zwonitzer recording Carved_000556; Carved_000556 Tr. at 4 ; Notebook entry

1B57-0062-65; FBISerials 315, 335, 676.
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Situation Room meeting from the summer of 2015.435 Immediately before discussing

the notebook entry, Mr. Biden discussed extremely personal notebook entries

touching on the illness and death of his son Beau, its effect on his family, and the

wrenching decision about whether to run for president in 2016.436 After discussing

these highly emotional topics , Mr. Biden turned immediately to the notebook entry

from the summer 2015 Situation Room meeting,which began on the very next page

of the notebook, and read additional portions of the entry nearly verbatim, including

the portions of the entry he read to Zwonitzer during the February 16, 2017

meeting The passages Mr. Biden read to Zwonitzer on April 10, 2017 contain

information that remains classified up to the Secret level.438

NotesofNational Security Council meeting inNovember 2014. Ina later

recorded conversation with Zwonitzer on April 24, 2017, Mr. Biden read from a

different notebook entry , this time from notes he took during a National Security

Council meeting in the Situation Room in November 2014.439 Mr. Biden read aloud

from notes summarizing a range of issues relating to a foreign terrorist organization ,

including specific activities of the U.S. military and views expressed by the

ZwonitzerrecordingCarved_000571; Carved_000571Tr. at 2-6; FBISerials 315

335; Notebookentry 1B57-0062-65; Evidenceitems 1B79, 1B81.

436 ZwonitzerrecordingCarved_000571; Carved_000571Tr. at 1-2.

437 ZwonitzerrecordingCarved_000571; Carved_000571Tr. at 2-6; Notebookentry

1B57-0062-65; FBISerials 315, 335 Evidenceitems 1B79, 1B81.
438 FBISerial676.

Zwonitzer recording 170424_0091 ; 170424_0091 Tr. at 4-22; Notebook entry 1B67
0063-65 ; Evidence items 1B79, 1B81.
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intelligence community , including the Director of National Intelligence and the CIA

Director 440

While reading these notes, Mr. Biden struggled to read his handwriting, and

he showed part of the handwritten passage to Zwonitzer . The two then had the

following exchange :

Mr. Biden Do you have any idea what the hell I'm saying there? Less

on the number of what ? Isn't that awful?

Something. Number, something quality. I can't.

Some of this may be classified, so be careful.Mr.Biden

Zwonitzer Okay.

Mr.Biden I'mnotsure. It isn't markedclassified, but.441

Mr. Biden then continued to read nearly verbatim from portions of his notes on the

2014 Situation Room meeting.442 Some of the portions that Mr. Biden read to

Zwonitzer remains classified at the Secret level.443

More generally , during his dozens of hours of interviews with Zwonitzer ,Mr.

Biden read from notebook entries related to many classified meetings , including

National Security Council meetings , CIA briefings , Department of Defense briefings ,

and other meetings and briefings with foreign policy officials.444

440 Zwonitzer recording 170424_0091; 170424_0091 Tr.at 4-22 ; Notebook entry 1B67
0063-65; Evidence items 1B79, 1B81.

Zwonitzer recording 170424_0091; 170424_0091 Tr. at 13-14; Notebook entry
1B67-0065

Zwonitzerrecording 170424_0091(emphasis added) ; 170424_0091Tr. at 14-22;

Notebookentry 1B67-0063-65.

443 FBISerial676.

444E.g., Notebookentries1B57-0039, 1B57-0062-63, 1B67-0059-61, 1B67-0063-65.
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E. Mr.Bidenalso used his notecardsinwritinghisbook

Inadditionto his notebooks,Mr. Biden used other notes he wrote on notecards

while vice president.445 These included notes that he took during his private lunches

with PresidentObama, severalof which featured prominently inthe book.446

In the book,Mr. Biden described his weekly lunches with President Obama as

"the one setting where we could talk frankly , without fear of being overheard . 447

They were an opportunity to "discuss the most important issues facing the

administration , the country , and the world at that moment ; and we could talk

through any personal issues we were having 448 Ifsomething one of us had done

angered or disappointed the other , the weekly lunch was the time to clear the air. 449

The lunches were often personal in nature , as Mr. Biden described in the book :

The conversation at our lunches was just as often personal. We talked

about our wives . We talked about the close friendship between his

daughters and my granddaughter , and what was going on in their lives.

We talked about golf 450

Many of Mr. Biden's notes on his lunches with President Obama were taken on the

long, narrow notecards that he used regularly as vice president.451

445 See Chapter Four.

446 See, e.g., Biden, PROMISEME, DAD21, 57-59, 66-79, 88-89, 156-59, 203-04, 206-07,

232-33.

447 Id. at67.

448 .

449 Id. at 66.
450 at 68.

451 See Chapter Four ; Staff Assistant 2 3/16/23 Tr . at 100; 12/20/10 e -mail from OVP

staffer to Staff Assistant 2 , 1B001_02888681; Staff Assistant 3 10/4/23 Tr. at 34-35 ; FBI

Serial 3 ; NARA_SCAN_00001317 .
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Mr.Biden's staff made copies of his notecards for use in writing

Promise Me, Dad

As explained in Chapter Four, Mr. Biden's staffmade copies of his notecards

for him to take after he left the vice presidency and use in writing Promise Me,Dad.

After his staffers raised concerns that some of the notecards contained classified

information ,it appears that Mr. Biden's staff arranged for his copies of the notecards

to be stored ina safe at the Naval Observatory ,and then to be held inpersonal storage

in a SCIF at the National Archives.452 Mr. Biden visited the National Archives twice

after he left office in 2017 to review the notecards as part of the book-writing

process .453 Both trips were occasioned by Zwonitzer's requests for notes related to

specific events during Mr. Biden's vice presidency , including several of Mr. Biden's

lunches with President Obama that were later featured in Promise Me, Dad.454

FEBRUARY 16, 2017 : JUST FOUND ALL THE CLASSIFIED STUFFII.

F.

Duringa recorded interview on February 16, 2017, atMr. Biden's rentalhome

inVirginia after the end of his vice presidency, Mr. Bidentold Zwonitzer he hadjust

found classified materialdownstairs.455

From context, Mr. Biden appears to have been referring to classified

documents relatingto American military and foreign policy in Afghanistan. When he

See Chapter Four ; 1/12/17 Deposit Agreement regarding the Administration of
Personal Materials ofVice President Joseph R. Biden, NARA-H_700000012.

453 See Chapter Four.
454 See Chapter Four; 5/21/16 e -mail from Zwonitzer to Ricchetti, Zwonitzer-00007399

455 Recording Carved_000556 ; Carved_000556 Tr. at 5-6 ; 2/15/17 e-mail re VP's

Schedule Thu, Feb 16, 2017, USSS-0000523776 ; FBI Serials 315 , 335 ; Evidence items
1B79, 1B81.
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made his statement to Zwonitzer , Mr. Biden was discussing a handwritten memo he

had sent to President Obama opposing the deployment of more troops to Afghanistan

in 2009,456

Before meeting with Mr. Biden on February 16, 2017, Zwonitzer e - mailed a

Biden staffer explaining that he wanted to concentrate on the personal diaries from

June 2015 through Thanksgiving 2015 and asking ifMr. Biden could have those on

hand When they met on February 16,2017,Mr. Biden and Zwonitzer talked for

several hours. Mr. Biden's sister , Valerie Biden Owens , was also present.458

Zwonitzer recorded the conversation and later transcribed They sat on the main

floor of the Virginia house in the library/den , which is shown below 460

Main floor libraryden of Virginia home (July 10, 2019)

Recording Carved_000556; FBISerial 315, 335; Evidenceitems 1B66, 1B79, 1B81.
2/14/17 e-mail from Zwonitzer to Oval Office Operations Director, Zwonitzer

00006071
Zwonitzer 7/31/23 Tr. at 109; Carved_000556; Carved_000556 Tr . at 2 , 4 ; 2/15/17

e - mailre VP's Schedule Thu, Feb 16, 2017, USSS- 0000523776

459 Zwonitzer 7/31/23 Tr . at 109-10.

460 Id at 84, 97; Biden 10/9/23 Tr. at 28.

461 FBISerial624 1A719; SCOH- 000760
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Mr.Biden began the interview with a longdiscussion about the murder ofnine

worshippers at the Emanuel African Methodist Church in Charleston , South

Carolina, and a discussion of his son Beau.462 During this portion of the recording,

Mr. Bidendid not sound like he was reading from notes.463

He then turned to his Daily notebook for August 2014-September 2016.

Mr. Biden read from an entry containing notes on a July 7, 2015 National Security

Council meeting about Iraq.465

While reading from his notebook , Mr. Biden listed four points he made about

the Iraq situation during the July 7 , 2015 meeting . Mr. Biden explained to Zwonitzer

that he had made similar arguments years earlier , during the 2009 debate about the

troop surge inAfghanistan .466 Mr. Biden told Zwonitzer he had sent President Obama

a 40 -page,handwritten memo arguing against the deployment of additional troops in

Afghanistan on the grounds that it wouldn't matter . 4467 Mid- sentence during this

narrative , Mr. Biden said , in a matter -of-fact tone, that he had just found all the

classified stuff downstairs .

So this was , early on, in just found all the classified stuff
downstairs wrote the President a handwritten 40-page

462 ZwonitzerrecordingCarved_000556; ZWONITZER- TR_0064-78; FBISerials 315,

335; Evidenceitems 1B79, 1B81.

463 Zwonitzer recordingCarved_000556; ZWONITZER- TR_0064-78 FBI Serials 315,

335; Evidence items 1B79, 1B81.

464 ZwonitzerrecordingCarved_000556: ZWONITZER- TR_0079; FBISerials315, 335;

Notebook1B57; Evidenceitems 1B79, 1B81.

465 Zwonitzer recording Carved_000556 ; Carved_000556 Tr. at 4 ; ZWONITZER
TR_0079; FBI Serials 315, 335; Evidence items 1B79, 1B81.

466 Zwonitzer recording Carved_000556 ; Carved_000556 Tr . at 5-6 ; ZWONITZER
TR_0079;FBI Serials 315 , 335 Evidence items 1B79, 1B81.

467 Zwonitzer recording Carved_000556 ; Carved_000556 Tr . at 5-6 ; ZWONITZER
TR_0079 ;FBI Serials 315 , 335; Evidence items 1B79, 1B81.
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memorandum arguing against deploying additional troops to Iraq

mean, to Afghanistan on the grounds that it wouldn't matter, that the

day we left would be like the day before we arrived.And I made the same

argument I wrote that piece 11or 12 years ago.4468

As discussed in the next chapter , Mr. Biden was referring to a long,

handwritten memo he faxed to President Obama from Nantucket over the

Thanksgiving weekend in 2009. In the memo which Bob Woodward later detailed

in his book, Obama's Wars Mr. Biden argued against engaging in full-scale

counterinsurgency and nation-building in Afghanistan.469

As noted above, this February 2017 meeting with Zwonitzer was on the main

floor ofthe Virginia home. Downstairs from where Mr. Biden and Zwonitzer sat was

Mr. Biden's basement office , where he kept his personal papers The photo below

shows the basement office in October 2017, several months after the February 2017

meeting with Zwonitzer :

468 Zwonitzer recording Carved_000556; Carved_000556 Tr . at 5-6 ; ZWONITZER
TR_0079 (emphasis added) ; FBI Serials 315, 335 ; Evidence items 1B79, 1B81.

469 Bob Woodward, OBAMA'S WARS 309 (Simon & Schuster 2010)

470 Biden 10/9/23 Tr . at 36-37; SCOH-000322.
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Biden'sbasementoffice in the Virginia home ( Oct. 2017)

DuringMr.Biden's interview with the special counsel, he said that at the time

of the February 2017 meeting, which was about a month after he moved into the

Virginia house, he was likely still going through boxes of materials.472 He said his

belongings were taking up a lot of room in the house, and he was trying to figure

out what'd they [his staff pack up, what's here? "where in the hell is all this stuff

going and what do I clear out . .what do I get out of the way 473 Among the

David Kamp, Why Joe Biden Didn't Run And Why He's Not Ruling Out 2020
VANITY FAIR (Oct. 25, 2017), https://www.vanityfair.com/news/2017/10/why-joe-biden-didnt
run-for-president -and why-hes-not-ruling-out-2020 (last visited Jan. 30, 2024)

472 Biden10/9/23Tr. at 32-34

Biden 10/9/23 Tr . at 33.
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things he probably searched for in boxes were his notebooks, which he believed he

gathered and kept on the main floor of the Virginia house.474

three participants in the February 16, 2017 meeting Mr. Biden,

Zwonitzer , and Mr. Biden's sister , Ms. Biden Owens said they did not remember

Mr. Biden's statement that he had just found all the classified stuff downstairs 475

For his part,Mr. Biden said he did not remember anything at all about this incident ,

including whether he actually found classified documents in his basement office.476

During his interview with our office , Mr. Biden said he did not remember

finding marked classified documents at any time after the end of the Obama

administration and before he was elected President , but that if he had found such

classified material , he would have given it to his personal aide at the time, or to

another trusted staff member such as his former chief of staff 477 We have interviewed

the personal aide, former chief of staff, and several other staffers with whom Mr.

Biden interacted at the Virginia house in and around February 2017. Except for a

separate incident involving different classified material given to the personal aide in

January 2017, some weeks before the Zwonitzer conversation , no one recalled Mr.

Biden turning in classified documents after the end ofhis vice presidency.478

474 at 41.

475 Id. at 32; Zwonitzer 7/31/23 Tr . at 82-84; Biden Owens Tr. at 28-30, 71-73; 2/15/17

e -mailre VP's Schedule Thu, Feb 16, 2017, USSS- 0000523776

476 Biden10/9/23Tr. at 32-33.

477 Id. at 32, 39-40.

478 E.g., Ricchetti Tr. at 187; Executive Assistant 9/28/23 Tr. at 165; Personal Aide 3

3/28/23 Tr. at 197-212. As explained in Chapter Seven, Mr. Biden's personal aide recalled
that during the first week after the end of the administration several weeks before Mr.

Biden told Zwonitzer he just found all the classified stuff downstairs . Biden returned
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The Special Counsel's Office worked with the National Archives to identify

whether Mr. Biden returned any classified documents after the end of the Obama

administration .The National Archives has no awareness or records indicating that

Mr. Biden returned classified records to the White House (to then be turned over to

the Archives)in the weeks following the end of the administration .479 As is the case

with every presidential transition , the National Archives continued to receive Obama

administration presidential records from the White House after the end of the

administration .480 There would therefore have been nothing unusual or notable for

the National Archives about also receiving vice presidential records after the end of

the administration.481

Several years after Mr. Biden's February 2017 meeting with Zwonitzer , in

December 2022 , FBI agents recovered marked classified documents from a cardboard

box in the garage of Mr. Biden's Delaware home.482 These marked classified

documents related to Afghanistan and the U.S. troop surge in 2009 the very same

subject that Mr. Biden addressed with Zwonitzer in 2017 when he said that he had

just found all the classified stuff downstairs . Inone of the folders containing these

marked classified documents , agents also found drafts of Mr. Biden's 2009

a slim binderofclassifiedmaterialhe had foundat the Virginiahome, which the personal

aide believedwas related to foreign leadercalls Mr. Biden made in the last days of the
administration. PersonalAide3 3/28/23Tr. at 197-212.

479 1/30/24e - mail from NARAGeneralCounselto Special Counsel'sOffice, SCOH

000761.

480 .

481 .

482 See Chapter Six.
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handwrittenThanksgivingmemo to PresidentObama. Agents later found the final

Thanksgivingmemoin the office ofMr.Biden's Delawarehome.483

483 See ChapterSix.
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CHAPTER

THECLASSIFIEDAFGHANISTANDOCUMENTS

To fully appreciate Mr. Biden's references to Afghanistan in his conversation

with Zwonitzer on February 16,2017, it is helpful to understand Mr.Biden's place in

the fraught debate about American policy in Afghanistan in the early days of the

Obama administration.

I.

In that debate , Mr. Biden played a conspicuous role.He strongly opposed the

military's effort to send large numbers of U.S. troops to Afghanistan , and this

opposition culminated in the lengthy handwritten memo Mr. Biden sent President

Obama over the Thanksgiving holiday in 2009. By 2017, Mr. Biden believed his

judgment as reflected in the memo had been vindicated by history . Years later, in

December 2022 and January 2023,FBI agents found the handwritten Thanksgiving

memo and marked classified documents containing his advice to President Obama in

Mr. Biden's Delaware home.

MR. BIDEN'S ROLE IN THE 2009 AFGHANISTAN POLICY REVIEWS

At the beginning of 2009, one of the incoming administration's first and most

significant foreign policy challenges was the war in Afghanistan, which was then in

its eighth year. Early in the administration, Mr. Biden opposed President Obama's

decision to deploy additional American troops to Afghanistan, and in the

administration's internal debates,Mr. Biden was the lone dissenter 484 Privately, he

worried the nationwas drifting into another Vietnam.485

484 Barack Obama , A PROMISED LAND 317-19 (Crown 2020) .

485 Notebook entry 1B64-0012-13 .
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Soon after the announcement of additional troops in March 2009, General

Stanley McChrystal assumed command of forces in Afghanistan and conducted his

own review of the war effort.486 McChrystal's written assessment concluded that

America must send yet more troops and adopt a counterinsurgency strategy to protect

the Afghan population 487 McChrystal soon followed this assessment with a request

for another 40,000 U.S. troops.488

Around the time McChrystal submitted his assessment , the Obama foreign

policy team was splintering and the divisions between two opposing sides began to
harden. 489 On one side , Defense Secretary Robert Gates ,Secretary of State Hillary

Clinton, Chairman of the Joint Chiefs of Staff Michael Mullen, and General David

Petraeus supported McChrystal's call for a counterinsurgency campaign and for

significantly more American troops in Afghanistan On the other side ,Mr. Biden

and a number of National Security Council and other White House advisers were

deeply skeptical of these proposals.491

486 Obama, A PROMISEDLAND323.

487 Stanley McChrystal , COMISAF's INITIALASSESSMENT (unclassified version) 1
1, 1-4 (Aug. 30, 2009), https://nsarchive.gwu.edu/document/24560-headquarters
international- security- assistance- force-kabul- afghanistan- gen-stanley (last visited Feb. 2 ,

2024) .

488 KevinWhitelaw, CanObama Say No To HisGenerals OnAfghanistan?, NATIONAL
PUBLIC RADIO (Sept. 30, 2009), https://www.npr.org/2009/09/30/113339833/can-obama-say
no- to-his-generals-on-afghanistan(last visited Feb.2, 2024).

489 RobertGates, DUTY: MEMOIRSOF A SECRETARYAT WAR 323 (Knopf2014) ; Obama,

A PROMISEDLAND432-33; KlainClass. Tr. at 19-21; KlainTr. at 25-26, 56-57.

490 Gates, DUTY 323; Obama, A PROMISED LAND 432-33 KlainClass. Tr . at 19-21, 34;

KlainTr. at 25-26, 56-57.

491 Obama, A PROMISED LAND 432-33; KlainTr . at 25-26, 56-57.
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Mr.Bidenleftnodoubt where he stood. The military'spublic lobbyingfor more

troops was, he said at the time, fucking outrageous 492 Privately, Mr. Biden

continuedto fret that President Obama was poised to repeat the disastrous mistakes

ofVietnam.493

A. Fall2009 review

Against this backdrop , from September to November 2009, President Obama

convened nine meetings of the National Security Council to debate McChrystal's

troop request and the strategy in Afghanistan.494 One such meeting is shown below.

A NationalSecurityCouncilmeetingto debateAfghanistanstrategy(Oct.9, 2009)

492 Obama, A PROMISEDLAND434-35; Notebookentry 1B66-0050.

Notebookentry 1B64-0012-13.

494 Obama, A PROMISEDLAND 437.

495 SCOH- 000762.
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Photosofother meetings duringthe courseofthis policy review show Mr.Biden

taking notes in his Af/Pak notebook and reviewing marked classified documents,

including two marked classified documents that were later recovered from his

Delawaregarage.496

National Security Council (Nov. 11, 2009) with marked classified document later found in
Delaware garage ( B37

During the fall 2009 review, Mr. Biden's voice was one of the strongest.498 As

Mr.Bidenput it during an interview with the special counsel:

The President thought that I knew a lot more about Afghanistan than

he did and other members of the administration . [ H e didn't have

overwhelming foreign policy experience, and how could he take on the

most premier members of the foreign policy establishment in his

E.g. SCOH- 000763, SCOH-000764, SCOH-000765, SCOH-000766; Recovered

documentsB32, B37; Notebookentries 1B66-0092, 102.

SCOH- 000764: RecovereddocumentB37.

Obama , A PROMISED LAND 319; Klain Tr. at 56-57.
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administration So he was looking for me to make the strongest

case I could which I was prepared to do because I knew as much

about it as they did.

Playing the role of leading in- house skeptic, Mr. Biden consistently and

forcefully opposed McChrystal's call for a fully resourced counterinsurgency strategy

in Afghanistan and the request for 40,000 more troops to implement this strategy.500

As an alternative , Mr. Biden advocated a narrower strategy involving a reduced U.S.

military footprint.501

Mr. Biden's notebook entry after the first meeting of the fall 2009 review

reveals the depth of his opposition to McChrystal's proposed counterinsurgency

strategy (often abbreviated COIN ) 502 Mr. Biden wrote that in his presentation

during the meeting, he was able to punch a hole in the logic of those advocating

COIN and noted that another official in attendance praised Mr. Biden's critique as

devastating Summing up, Mr. Biden's notebook entry explained:

IfI succeedinslowing down or stopping this misguided (policy) buildup

itwillmake taking this job worthwhile.

This decision will define our Admin[istration] in history hanging out
there alone is worth it. I don't want history to associate me with the

adoption of a

499 Biden10/9/23Tr. at 17-18.

500 Notebook entries 1B66-0067-69 , 1B66_0098-99 ; Blinken Class . Tr . at 40-41; Klain

Tr. at 46-47; Sullivan Class. Tr. at 53-54; FBI Serials 683 1A772 , 512 1A614; Recovered

documents B18, B24, B25, B28, B29.

501 Blinken Class . Tr . at 41; Klain Class . Tr. at 41-42 ; FBI Serials 683 1A772 , 512

1A614; Recovered document B24.

502 Gates, DUTY 339; FBISerial77 1A86; Notebookentry 1B66_0068-69.
503 Notebookentry 1B66-0069.
504 Id.



Deep into the fall 2009 review, when, in President Obama's words , everyone

was sick of Afghanistan , sick of meetings, and sick of one another , Secretary Gates

offered a compromise.505 This modified version of McChrystal's proposal called for an

extended surge of approximately 30,000 troops , with a plan to begin drawing this

number down within 18 to 24 months.506 The troop number was far larger than what

Mr. Biden wanted but the drawdown was meant to avoid what Mr.Biden feared most:

an open-ended American commitment.507 The last National Security Council meeting

to discuss the president's options was held near the end of November , with President

Obama promising a final decision soon after.508

B. Mr.Biden'sThanksgivingmemoto PresidentObama

With the Thanksgiving holiday looming, Mr. Biden made one final push to

change President Obama's mind about the way forward.509 The day before

Thanksgiving, Mr.Biden sent a typewritten memo to the president emphasizing Mr.

Biden's concerns that adding more troops was a potential strategic blunder. 510

As was his longstanding tradition, Mr. Biden spent Thanksgiving with his

family in Nantucket.511 For much of the holiday weekend, Mr. Biden and his staff

505 Obama, A PROMISED LAND 438, 442-43; FBI Serials 683 1A772, 512 1A614;

RecovereddocumentsB26, B30, B37.

506 Obama , A PROMISED LAND 442-43 ; FBI Serials 683 1A772 , 512 1A614; Recovered

documents B26, B30, B37.

507 FBI Serials 77 1A86, 683 1A772, 512 1A614, 682 ; Recovered documents B18-1, B24,

B25, B25-1, B28, B29; Handwritten material 1B66-0004-28 ; Biden 10/9/23 Tr . at 14-19;

Blinken Tr . at 85-86.

508 Obama, A PROMISED LAND 442-43; Gates, DUTY 352-53; Bob Woodward, OBAMA'S
WARS 289.

509 Biden10/9/23Tr. at 14-15.

510 FBI Serials 683 1A772 , 512 1A614 ; Recovered document B25 .

511 Biden, PROMISE ME, DAD 5-7; Notebook entry 1B66-0099; 11/29/09 VP Schedule

1B001_00010833; 11/27/09 e -mailfrom Blinkento Klain, SCOH- 000228; FBISerial 77 1A86;
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worked on yet another memo to the president on Afghanistan.512 That Saturday,two

days after Thanksgiving , Mr. Biden sent President Obama a lengthy handwritten

memo offering Mr. Biden's final thoughts the same memo he recalled in his 2017

discussion with Zwonitzer.513 The memo strongly criticized the premises

underpinning the military's counterinsurgency strategy.514 Mr.Biden also vented his

frustration with senior military officials , noting that he was tired and angry at the

way they have tried to box you [in] through leaks and less than straightforward

analysis of the alternative offered. 515 Mr. Biden's notes from that day reflect that the

memo was sent by secure fax and placed in Pres . Hands. The handwritten

Thanksgiving memo, later found in Mr. Biden's home office in 2023, contains

information that remains classified up to the Secret level.517

As Mr. Biden explained to the special counsel , he sent the handwritten

Thanksgiving memo because I was trying to change the President's mind, and I

wanted to let him know I was ready to speak out and to really,quite frankly ,save

his ass Mr. Biden said he spent a lot of time writing the memo, and he stayed

up Thanksgiving writing it. 519 Itwas,he said , the first and only time he ever wrote

512 Notebookentry 1B66-0096; RecovereddocumentsB25-1, B25; 11/27/09e-mailfrom

Blinkento Klainand Carney, SCOH- 000230; Biden10/9/23Tr. at 14-15.

513 Handwritten material 1B66-0003-0022 ; Evidence items 1B79, 1B81; Military Aide
9 Tr. at 47-57; Chapter 5 .

514 Handwritten material 1B66-0003-0022 ; FBI Serial 682.

515 Handwritten material 1B66-0006 ; FBI Serial 682 .

516 Notebook entry 1B66-0098 ; FBI Serial 682.

517 FBISerials 77 1A86, 676, 682 Handwritten material 1B66-0003-0022.
518 Biden 10/9/23 Tr. at 14-15.
519 at 14-15.
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the Presidenta memo such as this by hand, and without distributingit to anyoneelse

in the government 520

The same day Mr. Biden sent the memo,he wrote in his Af/Pak notebook that ,

based on his deep disagreement with what he anticipated would be President

Obama's decision , he considered resigning as Vice President .

Tomorrow the President is going to make a fateful decision regarding
Afghanistan as I sat lookingout the window at the sea thinking I

should resigninprotest over whatwillbringhis administrationdown.

Although I obviously wasn't there[ I feel like this is what itmust have

felt like for Kennedy then Johnson in the early days of VTN [Vietnam] .

I feel guilty and boxed in myself. Guilty for not having been more
successfulw / the President andstaying.

Boxedin by knowing or at least feeling that my resignation would only

harden his position and leave him with one lessvoice.521

C. President Obama's final decision

The next day,Mr. Biden left his family in Nantucket to be by the President's

side for the final decision.522 Before a scheduled Oval Office meeting,Mr. Biden tried

to schedule a last-minute conversation with the President but his request was

rebuffed.523 Undaunted ,Mr. Biden showed up to the White House early and waited

for the President to come down from the residence.524 Mr. Biden used the short walk

to the Oval Office to urge the President not to bend any further to the wishes of his

520 . at 18; see alsoMilitaryAide 9 Tr. at 47-49, 62-63.

521FBISerial77 1A86; Notebookentry 1B66-0098-99.

522 Notebook entry 1B66-0099 ; 11/29/09 VP schedule , 1B001_00010833 ; 11/28/09 e
mail discussing meeting with POTUS on 11/29/09, SCOH -000228 .

523 Klain Tr. at 59; Klain Class . Tr. at 39-40, 44-45.
524 Id.
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generals.525After the day's meetingsendedon November29, Mr.Bidenrecordedthis

final reflection:

I think hope I didall I couldhavedone to move us as far awayfrom

PetraeusandMcChrystal as possible.

the short walk over from the WH to Oval, I emphasized [President

Obama's] needto be strong. He said that is why I brought them in“ face
to face. I said good he was Pres[ident] and not me I would havegone
to warwiththem he smiledandsaid I know I would haveenjoyed

seeingthat 526

Two days later, in a speech at West Point, President Obama announcedthe

Afghanistantroop surge: an additional30,000 Americantroops, who would beginto

draw down after 18 months.527

Ron Klain one of Mr. Biden's longest -serving and most-trusted aides

explained , although Mr. Biden publicly supported the President , privately , he

deep ly disagree [d with the decision , which he considered to be a historic

mistake Among other things , he feared a second Vietnam , with the United

States sending tens of thousands of Americans over to a pointless war.
Biden's personal aide at the time likewise explained that the 2009 Afghanistan

decision was a huge issue for Mr. Biden that was very ,very important to him.530

529 Mr.

525 Notebookentry 1B66-0101-105.

526 Notebook entry 1B66-0105.

White House (Dec. 2009) ,

527 Remarks by the President in Address to the Nation on the Way Forward in
Afghanistan and Pakistan, The

https://obamawhitehouse.archives.gov/the-press-office/remarks-president-address-nation
way-forward-afghanistan-and-pakistan (last visited Feb. 1, 2024).

528 Klain Class . Tr . at 43.

529 Id.

530 PersonalAide 1 9/18/23 Tr . at 137.
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In the years since the 2009 surge , including when Mr. Biden, as president,

decided to withdraw all U.S. troops from Afghanistan in 2021, he has invoked his

Thanksgiving memo and claimed that history has confirmed his good judgment.5

INDECEMBER 2022, THE FBI FOUND INMR. BIDEN'S DELAWARE GARAGE

MARKED CLASSIFIED DOCUMENTS FROM THE FALL 2009 AFGHANISTAN

REVIEW

II.

As explained inChapterTwo, in November2022, markedclassified documents

were found inMr. Biden's files at the Penn Biden Center in Washington, D.C. After

this discovery,Mr. Biden's personal counsel then searched his Delaware home for

additional classified documents.532 Their first search occurred on December 20, 2022,

when counsel searched his garage, found additional marked classified documents

there, and alerted the Department of Justice.533 The next day , December 21, 2022,

with Mr.Biden's written consent ,FBI agents searched the garage.534

A. The garagebox

The garage contained a significant volume of boxes, storage, and clutter, as

shown in the photographs the agents took upon arrival:

531 KlainClass. Tr. at 41-42.

532 FBI Serials 33, 34.
533 Id.

534 FBISerial35.

531
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Mr.Biden'sDelawaregarage (Dec. 21, 2022)

FedEx

Mr. Biden's Delaware garage ( Dec. 21, 2022

20221221_ERT_0013

20221221_ERT_0022
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Among the places Mr.Biden's lawyers found classified documents inthe garage

was a damaged, opened box containing numerous hanging folders , file folders, and

binders.537 The box,which was labeled Cabinet" and Desk file ," was in a mangled

state with ripped corners and two top flaps torn Photos of the box, as the FBI

encountered it, are below.

Garage box (Dec. 21, 2022) 539

Because the box was damaged and not able to properly package classified

material, the agents transferred its contents to a new box for transport.540 The

FBI Serials 33 , 35 1A42 .

FBI Serials 35 1A42, 680 1A770; 20221221_ERT_0024; 20221221_ERT_0025

20221221_ERT_0026; 1/22/24 photograph, GarageBox-001
20221221_ERT_0024.

540 FBISerial35.
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photographs below show the contents of the garage box in the original box and inthe

new box:

Garagebox ( Dec. 21, 2022) 541

541 FBI Serial 35 1A42 20221221_ERT_0025.
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Garage box in original condition ( Dec. 21, 2022)

����

Garagebox after repackaging(Jan.3 , 2023

542 20221221_ERT_0026; FBISerial35 1A42.

20230103 DSC_0003 ; FBI Serials 35, 195 1A212.
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Inside the box, the FBI located two folders containing marked classified

documents related to the fall 2009policy review on Afghanistan.544

Facts First folder1 .

One of the folders containing marked classified documents about Afghanistan

was an unlabeled red file folder with handwriting on the front, which included the

phrase Facts First. In his interview with the special counsel,Mr. Biden identified

the handwriting as his, but said he recalled nothing about how this folder or its

contents got into his garage.5546

When FBIagents repackagedthe contents of the ripped garage box into a new box on

December 21, 2022, it appears the order of a few of the materials changed slightly. This

chapter discusses in detail below two folders that contained marked classified documents

about Afghanistan: the manila Afganastan folder and the red Facts First folder. It

appears the Afganastan folder was near the Facts First folder in the garage box when

agents recovered the box, but the precise original location of the Afganastan folder at that
time is unknown.

544 FBISerial512 1A614; Evidenceitems1B04, 1B44.

545 FBI Serial 512 1A614; Evidence item 1B44.

Biden 10/9/23Tr. at 43-45. Ingeneral, when our report identifies handwritingas

Mr.Biden's, it is based on the following factors, which often occur in combination: ( 1) Mr.

Biden identifiedit as his handwritingor likely his handwriting; (2 ) others familiar with Mr.

Biden's handwritingidentifiedit as his or likely his; (3 ) Mr. Biden confirmedthat he wrote

an entire class of documents, such as his notebooks and notecards; (4) the handwriting

appears to match knowninstances of Mr.Biden'shandwriting; (5) the document was found
at Mr.Biden's homeor office and is surroundedby materialsattributableto Mr. Biden; and

(6) the content and contextofthe handwritingsuggest that it is Mr.Biden's.
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FactsFirst folder

Facts First folder

Garagebox originalconditionshowing Facts First folder548

547 1B004- FACTS_FIRST- 000001

548 20221221_ERT_0026; FBISerial35 1A42.
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The Facts First folder contained over 200 pages ofdocuments related to the

fall 2009 Afghanistan policy review , with a date range from approximately August

through October 2009.549 Among the marked classified documents were the following ,

mmarized further in Appendix A :which are

McChrystal's assessment , marked CONFIDENTIAL REL NATO/ISAF

and dated August 30, 2009, in which McChrystal announced the urgent

need for additional troops and a comprehensive counterinsurgency

campaign in Afghanistan 550 Mr. Biden marked up this document with

extensive handwritten notes, which were highly critical of McChrystal's
reasoning and conclusions.551

An August 31, 2009 memorandum from the National Security Adviser to
President Obama marked “TOP SECRET /SCI 552 According to subject
matter experts in the intelligence community , this document contains
national defense information in the form of highly sensitive information
about the military programs of the United States and a foreign government .
The unauthorized disclosure of this information , both today and in 2017
when Mr. Biden was no longer vice president , reasonably could be expected
to cause exceptionally grave damage to the national security .

A September 10, 2009 draft memorandum from Mr. Biden to President

Obama.553 This memo, marked TOP SECRET was likely sent from Mr.
Bidento PresidentObamain advanceofthe first NationalSecurity Council

meeting of the fall review, held on September 13, 2009.554 During the
meeting, Mr. Biden made lengthy comments that closely tracked the

memo.555 As explained above, after this meeting, Mr. Biden wrote in his

journal that his presentation had punch[ed] a hole in the logic of his
opponents, that the Afghanistan decisionwould define the administration
in history, and that he did not want history to associate him with

counterinsurgencystrategy.556

549 Recovered documents B6-B24.
550 Recovered document B23.
551 .
552 Recovered document B20.

553 RecovereddocumentB24.

554 Id.; 12/3/09 e -mail chain between Carney, Blinken, and Klain titled Proposed

Additionsto Timeline, SCOH-000234; Evidenceitem 1B44.

555 Notebook entry 1B66-0068-69 ; 12/3/09 e -mail chain between Carney , Blinken, and

Klain titled Proposed Additions to Timeline , SCOH-000234 ; FBI Serial 525 1A632.

556 Notebook entry 1B66-0068-69 .
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An undated memorandum marked TOP SECRET//HSC557//NOFORN

entitled Some Facts and Considerations 558 This memo supported Mr.

Biden's views in the Afghanistan debate and offered commentary on the

intelligence community's analysis about Afghanistan.559 According to

subject- matter experts in the intelligencecommunity, the memo contains
nationaldefense information, includinghighly sensitive informationabout
intelligence activities, sources, and methods. Unauthorized disclosure of

this information in 2017 when Mr. Biden was no longer vice president

reasonablycould be expected to cause exceptionally grave damage to the
nationalsecurity.

A September29, 2009 memorandumwith attachments, from the National

Security Adviser to the President, marked TOP SECRET WITH TOP

SECRET/ NOFORN/ CODEWORD ATTACHMENTS 560 Mr. Biden

underlined and marked several passages that relate to the classified

attachments to the memo.561 The memo's attachments include several

intelligence products from the Office of the Director of National

Intelligence.562 such attachment, "TOPOne marked

SECRET HUMINT/ COMINT //ORCON/NOFORN//FISA appears to

contain Mr. Biden's handwriting and underlining.563 According to subject
matter experts in the intelligence community , portions of this document
contain national defense information about sensitive intelligence sources
and methods. Unauthorized disclosure of this information, in 2017 when
Mr. Biden was no longer vice president , and still today , reasonably could be
expected to cause serious damage to the national security .

A draft handwritten note from Mr. Biden to President Obama, dated

October 18, 2009, offeringMr.Biden's advice aboutAfghanistan, including
Mr. Biden's explanation of why he believed the military's proposed

counterinsurgencystrategywould fail.564This note does not appear to have
beencompleted.

557 This is a typographical error . The correct marking is HCS, which stands for

HUMINT Control System, and signifies information human intelligence sources.
558 RecovereddocumentB15.

559 .

560 Recovered documents B6- B13.

561 RecovereddocumentB6.

562 RecovereddocumentsB7, B9, B10, .

563 RecovereddocumentB7.

564 Recovered document B18-1; Klain Class Tr. at 3-4.
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" Afganastan folder

The second folder in the box that contained marked classified documents

relating to Afghanistan was a manila folder labeled Afganastan 2009.

2

AFGANASTAN 2009 manila

Inhis interview with the specialcounsel, Mr.Biden said the handwrittenlabel

on this folder looks like his handwriting 567 and the distinctive misspelling of

Afganastan confirms this . Mr. Biden repeatedly used this or a similar misspelling

565 Evidence item .

1B004-AFGANASTAN_2009-000001 ; Evidence item 1B04
567 Biden 10/9/23 Tr. at 51-52.
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inhandwrittennotes as vice president, and before that in notes he took as a senator

dating back to 1980.568

The Afganastan folder contained almost 100 pages of documents from

October and November 2009, including numerous materials Mr. Biden used as

reference material when writing the Thanksgiving memo to President Obama.569

Amongthe documents were the following,which are summarized further in Appendix

A :

A November 25, 2009 typewritten memorandum from Mr. Biden to
PresidentObama aboutAfghanistan, marked TOP SECRET Mr.Biden
madehandwrittenedits to this memo, some ofwhich were incorporatedinto

the handwritten Thanksgiving memo dated three days later.571 Entire
pagesofthehandwrittenThanksgivingmemo are repeatednearlyverbatim
from the November 25 memo, makingthe November25 memo the original

source document.572

Multiple drafts of the handwritten Thanksgiving memo.573 These include
documents with edits, comments, and additions from Mr. Biden's staff,

which were delivered to Mr. Biden when he was in Nantucket writing the
Thanksgiving memo.574 Mr. Biden repeated numerous passages from these

documents nearly verbatim in the final memo.575

A copy ofMr.Biden's talking points for a National Security Council meeting

held on November 11, 2009 , and Mr. Biden's follow -up memorandum to the

National Security Advisor a few days later, on November 15, 2009, both

568 6/11/80 Handwritten Notes from June 11, 1980 Meeting with West German
Chancellor Helmut Schmidt, 1B017-BIDEN MEETINGWITH CHANCELLORSCHMIDT
000015; Notebook entries 1B67-0011, 0013; 1B68-0033; 1B65-0016; 1B22-0016

569 Recovered documents B25-B38 Evidence item 1B04; FBI Serials 35 , 512 1A614,

682, 683 1A772.

570 Evidence item 1B04; Recovered document B25.

571RecovereddocumentB25; Handwrittenmaterials1B66-0003-28; Biden10/9/23Tr.

at 52-53; KlainClass. Tr. at 8 ; Evidenceitem 1B04.

572 Recovered document B25; Handwritten materials 1B66-0003-28; 11/27/09 e -mail

from Blinken, SCOH-000230; Evidence item 1B04.

573 RecovereddocumentB25-1.

574 .

575 Id.;Evidenceitem 1B04.
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marked Top Secret . The talking points and memo contain numerous

points that were later incorporated into the handwritten Thanksgiving

memo, including Mr. Biden's dee [p concer[ n ] that adding significantly

more resources intoAfghanistan is, potentially , a gigantic strategic blunder

that plays into Al Qaeda's hands. 577

Inaddition to the manila Afganastan file folder, the box alsocontained a blue

hanging folder bearing the same misspelling on the handwritten label.578 The blue

hanging Afganastan folder contained only a red file folder holding a one-page memo

from 2012 unrelated to Afghanistan.579

from

Bluehangingfolder labeled AFGANASTAN

Recovereddocuments B28, B29 Evidence item 1B04.

578 20230103 DSC_0136; Evidenceitem 1B04.

579 Evidence item 1B04. The garage box also contained a folder labeled Foreign Policy:
Second Term CLASSIFIED MARCH 2013. This folder contained two marked classified
documents one marked SECRET/ NOFORN , the other marked TOP

SECRET NOFORN//Pre-decisional outlined , inbroad terms , foreign policy goals for
the Obama administration's second term . FBI Serials 512 1A614, 683 1A772 ; Evidence items
1B04, B4, B5. The folder also contained an unmarked memorandum from Mr. Biden to

President Obama providing advice about managing the U.S. relationship with a foreign
nation (not Afghanistan ) in the second term . B4-1

580 20230103 DSC_0034; FBISerials 35, 195 1A212
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B. Other materialsin the garagebox

In addition to the two folders with marked classified documents about

Afghanistan, the garage box contained folders with unclassified material that was of

great personal interest to Mr.Biden and that he appears to have personally used and

accessed.581

Several folders in the garage box contained materials that Mr. Biden appears

to have accessed both shortly before and shortly after February 16,2017 ,the day Mr.

Biden told Zwonitzer he had just found classified documents downstairs.582 For

example, in January 2017, less than a month before he told Zwonitzer he had just

found the classified documents downstairs , Mr. Biden appears to have accessed

documents later found in the box . On January 23 , 2017, Mr. Biden wrote a notebook

entry about a call scheduled for later that day to finalize a deal with Creative Artists

Agency (CAA),a talent agency that went on to represent him in negotiating his book

deal for Promise Me,Dad.583 The same entry also referenced Mr. Biden's work with

his sister on his Corp.

The box found in Mr. Biden's garage contained a corresponding file folder ,

labeled Signed Contracts Penn, CAA, which contained the signature page of a final

581 FBI Serial 512 1A614.

582 FBISerials315, 355 1A400, 512 1A614; Evidenceitem1B80; Chapter5 .

583 Notebookentry 1B59-0025; ASSOCIATEDPRESS, Joe andJillBidenget multi-book

deal, WHYY (Apr. 5 , 2017) , https://whyy.org/articles/joe-and-jill-biden-get-multi-book-deal/;

FBISerial77 1A86; FBISerial682.

584 Notebookentry 1B59-0025.
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agreement between Mr. Biden and Creative Artists Agency.585 Mr. Biden signed the

agreement,which was dated a few days after the notebook entry, on January 26,

2017.586 The folder also contained the final agreement between Mr. Biden and the

Penn Biden Center Mr. Biden's primary employer after his vice presidency which

Mr. Biden signed, also on January 26, 2017.587 And the folder contained a W - 9 tax

form for Mr. Biden's S corporation, CelticCapri, which Mr. Biden used to receive

income from book deals and speeches , among other purposes.588 The W- 9 form listed

Mr. Biden as the president of the S corporation and was signed by Mr. Biden and

dated January 30, 2017 less than three weeks before Mr. Biden told Zwonitzer he

had just found classified documents downstairs.589

The folder of signed contracts from late January 2017 was found in the box a

few folders away from the Facts First folder that contained marked classified

documents about Afghanistan, as shown in the image below.590

585 1B004- SIGNED CONTRACTS PENN_CAA- 000001 1B004- SIGNED

CONTRACTS PENN_CAA- 000008. Evidenceitem 1B04

586 1B004- SIGNED CONTRACTS PENN_CAA -000008.

587 1B004-SIGNEDCONTRACTSPENN_CAA- 000004 1B004-SIGNED

CONTRACTSPENN_CAA- 000007; FBISerial512 1A614; Evidenceitem 1B04.

588 1B004- SIGNED CONTRACTS PENN_CAA - 000002 ; FBI Serial 512 1A614;
Evidence item 1B04; Darla Mercado , Joe Biden used this strategy to trim his tax bill. You can,
too, CNBC (Aug. 6, 2019) , https://www.cnbc.com/2019/08/06/joe-biden-used-this-strategy-to
trim-his -tax-bill-you-can -too.html .

589 FBI Serial 512 1A614; 1B004- SIGNED PENN_CAA -000002 .
590 FBI Serial 512 1A614.
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Beau binder

envelope

retirementand

insuranceinfo

591 Evidenceitem 1B04

White

information binder

Firstfolder

Signed
CAA

Washington

Contentsofbox recoveredfrom Delawaregarage ( Dec. 21, 2022)
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Mr. Biden also appears to have created a folder with the handwritten label

Short Termism and the handwritten date February 3 , 2017 less than two weeks

before he told Zwonitzer he had just found classified documents downstairs.592 This

folder, later recovered by the FBI in the same box as the classified Afghanistan

documents,appears to be labeled in Mr. Biden's handwriting and contains material

about a public policy issue of longstanding interest to Mr. Biden.593 After creating

this folder inor around February 2017,Mr.Biden spoke on a panel addressing short

termism at the University of Delaware a few months later in May 2017.594

The box also contained a folder labeled mark Z and dated 2 / 16/ 17.595 Mark

is a reference to Mr.Biden's ghostwriter, Mark Zwonitzer ,and the folder is dated

the same day Mr. Biden met with Zwonitzer at the Virginia home and told Zwonitzer

he had just found classified documents downstairs.596

592 Zwonitzer 7/31/23 Tr. at 82-83; FBI Serial 512 1A614. As explained below, the

folder appears to be labeled inMr. Biden's handwriting, based on comparisons with other

knowninstancesofthat handwriting.

593 FBI Serials 35 , 512 ; see also, e.g. , Joe Biden, How Short-Termism Saps the

Economy, WALL ST. J. , Sept. 27, 2016; Notebook entries 1B20-0027, 0025, 0041.

Larissa Kubitz, Biden Institute takes first step with dynamic business panel, THE
REVIEW (May 2 , 2017) , https://udreview.com/biden-institute-takes-first-step-with-dynamic
business -panel/ (last visited Feb. 1, 2024).

595 1B004 -MARK Z 2-16-17-000001 ; FBI Serial 512, 1A614.

596 1B004-MARKZ 2-16-17-000001; Biden10/8/23Tr. at 132; Zwonitzer7/31/23Tr. at

82-83 Evidenceitem 1B04.

140



MARK 2/16/17 blue file folder

Inside the Mark Z folder was the final book proposal for Promise Me,

Mr. Biden usedthis proposal to shop his book to potential publishers ,and this bidding

process resulted in a book contract netting Mr. Biden an advance of $8 million Mr.

Biden's assistant identified the handwriting on this folder as Mr. Biden's.600 The date

on the folder indicates that Mr. Biden created it at or around the same time he met

with Zwonitzer on February 16, 2017, and said he had just found classified

documents . The folder was at some point placed in the same box as the marked

classified documents about Afghanistan .

1B004- MARK Z 2-16-17-000001 ; FBI Serial 512

598 1B004MARK Z 2-16-17-000001through000005.

599 Zwonitzer-00001334 Zwonitzer 7/31/23 Tr . at 32-33, 59-66, 78-79, 82, 85-89.

Executive Assistant 9/28/23 Tr. at 84.
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Mr. Biden also continued to access materials in the box after he told Zwonitzer

on February 16, 2017 that he had found the classified documents . For example, on
March 5 , 2017, less than three weeks later , Mr. Biden wrote in one of his notebooks

that he wanted to get a copy ofthe contract offered by Washington Speakers Bureau

a group that had made Mr.Biden a lucrative offer to arrange paid speeches- for my

records The garage box contained a folder with the handwritten label

Washington Speakers Bureau, which contained a copy of that offer.602 The

handwriting is Mr. Biden's.603 The Washington Speakers Bureau folder was found a
few folders away from the Facts First folder containing marked classified

documents about Afghanistan.
The materials described above, which Mr. Biden appears to have accessed in

the weeks before, during, and after he told Zwonitzer about just finding classified

documents,were all located infolders in front of the "Facts First folder in the box (to

the right ofthe folder in the image of the box above).

Immediately behind (to the left of) the Facts First folder were three more

items that contained informationof significant personalinterest to Mr. Biden:

A manila envelope containing documents from February and March 2017
relating to Mr. Biden's retirement payments and then-current health
insurance information, along with a copy of the Senate Ethics Manual
bearing Mr. Biden's handwriting. Mr. Biden also wrote on the envelope ,
including the date 4-17, an apparent reference to April 2017.604 These
months February, March, and April 2017 coincide with and closely

512.

601Notebookentry1B59-0027; FBISerial77.

602 1B004-WASHINGTON SPEAKERSBUREAU000001-000007; FBISerial512.

603 Biden10/9/23Tr. at 57; PersonalAide 4 Tr. at 119.

604 1B004 - ENVELOPE ADDRESSED TO JOE BIDEN- 000001-000028 ; FBI Serial
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1A612.

A brown/maroon binder labeled Beau , which appears to have been

compiled in roughly 2014 , and which contains, among other things ,

photographs of Beau Biden campaigning in Iowa.608

The box alsocontainedother materialsofpersonalinterestto Mr.Biden, some

of which go back decades, and some of which extend for years after Mr. Biden told

Zwonitzer he had found classified documents.609These included:

follow the date when Mr. Biden told Zwonitzer he found classified

documents, February 16, 2017.

A white binder labeled 2016 containing detailed financial information
about Mr. Biden's income and expenses, includingexpenses relatingto the
Virginia home.605 Mr. Biden described this type of financial binder as the

sort of material that he knowingly kept in his files.606 When interviewed,
his sister, Ms. Biden Owens, identified materials in the binder as ones she

printedfor Mr.Biden at his request.607

The BidenArchives, which compiled ancestry informationabout the Biden

family, and which was addressed to Mr. Biden's parents at their home in
Delaware610

PhotosandbiographicalinformationofMr.Bidenandother membersofhis

graduatinglaw schoolclass, from 1967.611

A folder labeled V.P. Image Press containing a 2015 newspaper article
from the Delaware News Journal. The article's opening sentence reads:

While Vice PresidentJoe Bidenhas assuredhimselfa place inU.S.history

books, his politicallegacyintiny Delawareis epic. 612

605 FBI Serial 512 1A614.

606 Biden10/8/23Tr. at 99-101; FBISerial554 1A662.

607 BidenOwensTr. at 62-66.

608 FBISerial 512 1A614.

609 FBISerial512 1A612.

610 1B004 -ARCHIVES BIDEN_THE BIDEN ARCHIVES -000001; FBI Serial 512

611 1B004_MANILAFOLDERWITH DOCUMENTS-000002; FBISerial 512 1A612.

612 1B004_ARCHIVESBIDEN_VPIMAGE PRES- 000006; FBISerial512 1A612.
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Polling data related to the 2016 presidential election showing Mr. Biden
outperforming Mr. Trump in several swing states that Hillary Clinton

Documents from the end of the Obama administration. For example,

information about Mr. Biden's move out of the Naval Observatory, from
November 2016 614 a folder about the Penn Biden Center with materials

from November 2016 615 moving company information for Mr. Biden and

Dr.Jill Biden from December 2016 616 and a folder relating to the Biden

Instituteat the UniversityofDelaware, dated January 3 , 2017.617

Documents from the first few months after the Obama administration,

whenMr.Bidenwas a privatecitizen.

An IRS Form 1099 for tax year 2017 documenting Mr. Biden's lump -sum

payment to Zwonitzer for his work ghostwriting Promise Me, Dad, and

other tax documents dated 2018.618

A binder ofbriefing materials from the 2020 presidential campaign, dated

from 2019 and2020. Inside the binder are personalphotos of Mr.Biden and

his family , including his grandchildren 619

Notecardswith presidentialcampaign remarks from 2020.620

In sum , the materials surrounding the marked classified documents about

Afghanistanwere ofpersonal importance to Mr.Bidenandwere materials he appears

to have accessed around the time he told Zwonitzer, while they were in Mr. Biden's

Virginia home, that he had just found all the classified stuff downstairs.

613 FBI Serial 512 1A612 ; 1B004_POLLING HRC 2016 JRB -000002-000005 .

614 FBI Serial 512 1A612 ; 1B004_VICE PRESIDENT OF THE US FURNITURE
000001; 1B004_VICE PRESIDENT OF THE UNITED STATES - 000001.

615 FBI Serial 512 1A612; 1B004_PENN DC-000001.

616 FBI Serial 512 1A612; 1B004_TRANSITION - 000001.

617 FBI Serial 512 1A612; 1B004_UDEL 1-03-17-000001.

618 FBI Serial 512 1A612; 1B004 - GREEN FOLDER WITH DOCUMENTS - 000003 .

619 FBI Serial 512 1A612; 1B004-BOOK 2-000001.

620 FBI Serial 512 1A612; 1B004-CARDS - REMARKS AND NOTES -000001.
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III. JANUARY 2023, THE FBI FOUND THE CLASSIFIED 2009 THANKSGIVING

MEMO IN MR. BIDEN'S DELAWARE HOME OFFICE

On January 20, 2023, about a month after FBI agents searched Mr. Biden's

Delaware garage and found the box with classified Afghanistan documents , agents

returned to search the living areas of Mr. Biden's Delaware home.621 InMr. Biden's

main office,agents found the notebook he used to chronicle the fall 2009 Afghanistan

policy review.622 The notebook , which was labeled Af/Pak 1 was found in a drawer

along with many of Mr. Biden's other notebooks from the Obama administration.623

Mr.Biden'sDelawarehome office containinghis notebooks (Jan.20, 2023)

621 FBISerials35, 77.

622 FBI Serial 77; Notebook 1B66.

623 FBI Serial 77 1A86

624 FBISerial 77 1A86 20230120_JLH_0173



10

Officefile cabinet under television containingeight seizednotebooks( Jan.20, 2023)

10

62520230120_FBI_0151; FBISerial771A87

626 20230120_FBI_0152 ; FBI Serial 77 1A87.
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Notebook labeled AfPak

Inside the front cover of the Af/Pak notebook , held together with a binder clip ,

was Mr. Biden's handwritten 2009 Thanksgiving memo to President Obama, dated

November 28, 2009,628 The handwritten memo contains information that remains

classified up to the Secret level. Attached to the memo was a November 2009 State

Department cable about Afghanistan that was marked classified as Confidential.629

The cable shows a declassification date in November 2019, though the State

Department has been unable to confirm whether it has been formally declassified.630

627 20230120_FBI_0158; FBI Serial 77 1A86.

628 Handwrittenmaterial1B66_0001-28FBISerial 77 1A86; 682.

629 FBISerial676.

Id.
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10

20230120_FBI_0161 ; FBI Serial 77 1A86
Biden 10/9/23 Tr. at 14-21.

at 21.

148

including
sections

is legible

Interior of "Af Pak notebook with cover page of Thanksgiving

Staffnameredacted

InMr. Biden's interview with the special counsel, he initially said he was not

aware that he had kept the Thanksgiving memo after his vice In

response to a follow -up question , he said, guess I wanted to hang onto it for

posterity's sake. I mean this was my position on Afghanistan . And it later became

discussed It became discussed inside the foreign policy establishment that I was

recommending it 633



In December 2022 and January 2023, in Mr. Biden's Delaware garage and

home office, FBI agents found classified documents relating to one of the seminal

moments ofhisvice presidency:his opposition to the 2009 troop surge in Afghanistan.

The classified documents were physically surrounded by Mr. Biden's private,

personal material, including material he accessed around the same time he told his

ghostwriter in February 2017, while in his Virginia home, that he just found all the

classified stuff downstairs .
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CHAPTER SEVEN

TRACING THE AFGHANISTAN DOCUMENTS

We were unable to determine how the marked classified Afghanistan

documents got from the White House, where Mr. Biden possessed them as vice

president in 2009, to his Delaware home,where they were found in 2022. Mr. Biden

had at least some of the Afghanistan documents with him in Nantucket during

Thanksgiving 2009 , when , as described in Chapter Six, he used some or all those

documents as reference material in writing his handwritten memo to President

Obama.From Nantucket,we have been unable to determine whether the documents

next went to Mr. Biden's office in the White House, or to his official residence at the

Naval Observatory , or to his personal home in Delaware.

In an attempt to trace the path of the Afghanistan documents and other

marked classified documents found in the Delaware home, we reviewed extensive

evidence of the movement of Mr. Biden's belongings from the end of the Obama

administration .We interviewed numerous people who were in Mr. Biden's Delaware

and Virginia homes at relevant times , and reviewed photographs and videos of the

spaces as well as records from moving companies , furniture companies , and other

sources . Ultimately ,we could not determine precisely when the box containing the

Afghanistan documents got into the garage, or who put the documents there .

As explained in Chapter Eleven, the strongest case for criminal charges

against Mr. Biden relating to the Afghanistan documents would rest on his retention

of the documents at the Virginia home in 2017. The February 16, 2017, recorded

conversation when Mr. Biden told Zwonitzer he just found all the classified stuff
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downstairs in the Virginia home is evidence that the Afghanistan documents were

there. Other evidence provides some additional clues suggesting that these

documents may have been stored in the Virginia home and then moved to the

Delaware home, where they were ultimately placed in the box in the garage . As

discussed further in Chapter Eleven, we find this evidence to be insufficient to meet

the government's burden in a criminal prosecution.

I. MR. BIDEN'SMOVESFROMTHENAVALOBSERVATORYTO VIRGINIAAND THEN

TO DELAWARE

As explained below, when Mr. Biden left the vice presidency in January 2017,

he moved into a rental home inVirginia. From 2017 to 2019 , Mr. Biden split time

between the Virginia home and his permanent home in Delaware,which he owned

before, during, and after the vice presidency , and still owns today.634 In July 2019,

some of Mr. Biden's belongings in the Virginia home were moved to his home in

Delaware.635

A. 2017moveoutofthe NavalObservatory

On January 7, 2017, the Bidens moved furniture and personalbelongingsout

of the Naval Observatory and into the Virginia home using a private moving

Biden 10/8/23 Tr . at 40-47 (describing building the Delaware home while a

Senator) . See also Sections I.A and I.B below.
635 See SectionI.Dbelow.
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company The Bidens paid for the move themselves and packed their own

belongings, with the help of staffmembers and naval enlisted aides.637

Mr. Biden was personally involved in the move : He selected which pieces of

government -owned furniture from the Naval Observatory he bought and moved to

Virginia,directed some of the packing,and was personally present for the entirety of

the move.638 One military aide recalled seeing him packing by himself and just him

moving his stuff one at a time into the truck at the Naval Observatory on moving

day, and Secret Service agents saw Mr. Biden moving boxes at the Virginia house

during the weekend of his move into that house.639

Mr.Biden stored papers in several places at the Naval Observatory, including

desks, safes, and briefcases. As explained above in Chapter Three , Mr. Biden stored

classified materials at the Naval Observatory while vice president. We were unable

636 12/21/16 Invoice from private moving company , Georgetown Moving and Storage,
SCOH-000279; 1/7/17 e - mails from Secret Service agents describing status of movers packing

up the Naval Observatory , USSS -0000528890 and USSS -0000529043 .

637 12/21/16 Invoice from private moving company, Georgetown Moving and Storage,
SCOH-000279 (indicating customer to pack all carrier to pack none ) ; Residence Manager
Tr. at 37; NEA 5 Tr . at109-114; RicchettiTr . at 122, 124; NEA 1 Tr. at 48, 50-51, 55-56; NEA
3 Tr . at 28-30, 34 ; Personal Aide 3 3/28/23 Tr. at 111-112; Personal Aide 3 10/4/23 Tr. at 14
15, 31; Dr. Biden PersonalAide Tr. at 58-61; Staff Assistant 2 Tr . at 86-87, 91-92.

10/6/16 Memo from Residence Manager to the Vice President and Dr. Biden,
1B004-Vice Presidentof the US_Furnitureat 000002 ( Per our conversationyesterday . . ) ;
handwritten notes describing phone call with Residence Manager on 12-19-16, FBI Serial
278, Notebook 1B59; entry in Notebook DAILY 2016 ( 1B59) describing 12/19/16 call with
Residence Manager ( 12-19-16, 9:55pm The Lake: Also spent time on phone w/ [Residence
Manager re: furniture movement of furniture ) ; NEA 3 Tr . at 28-34; NEA 5 Tr . at 114;
NEA 1 Tr. at 48, 50-51, 55-56; Military Aide 7 Tr . at 50; 1/7/17 e -mail from Secret Service
agents describing Mr. Biden as present at the Naval Observatory with the movers, USSS
0000528890; 1/7/17 e-mail from Secret Service agents describingMr.Biden going to Virginia
Residence, USSS-0000524214; Personal Aide 3 10/4/23 Tr. at 3-6, 16-18, 20 Residence
ManagerTr. at 60 RicchettiTr. at 122, 125

Military Aide 7 Tr . at 50 , 53-55 ; 1/13/17 Secret Service e -mail, USSS- 0000406162 .
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to determine whether any classified documents were inadvertently moved to the

Virginia home when Mr. Biden movedout of the Naval Observatory.

During his vice presidency , Mr. Biden used a desk with green leather inserts

inthe turret of the Naval Observatory's primary bedroom.640 Private movers moved

the green-top desk to the large basement room in the Virginia home that Mr.Biden

used as an office.641 No staffers recalled removing or packing material from the desk

before movers removed it from the Naval Observatory.64

Antiquedeskwith green leather insets

Purchased by the OVP 2011

Green-topdeskinNavalObservatory Green- top deskin Virginiabasementoffice

(undated) 643 ( Sept.21, 2017)

640 10/5/16 e-mail from Residence Manager to then- Associate Director for
Finance, SCOH-000225; 10/6/16 Memo from Residence Manager to the Vice President and
Dr.Biden, EvidenceItem 1B004-Vice Presidentof the US_Furnitureat 000002; 12/30/16e
mailfrom ExecutiveAssistant to Mr. Biden, forwardingcorrespondencefrom OVP Counsel,
SCOH-000236; PersonalAide 3 10/4/23Tr . at 9-11.

641 Personal Aide 3 10/4/23 Tr. at 9 .

See, Residence Manager Tr . at 37; Personal Aide 3 10/4/23 Tr. at 9-11;

Executive Assistant 9/28/23 Tr. at 115; NEA 1 Tr. at 56.
643 Evidence Item 1B004-Vice President of the US_Furniture at 000007.

644 9/21/17 photograph taken at the Virginia Residence, SCOH-000323.
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Mr. Biden and his staff kept classified documents in safes at the Naval

Observatory, but staff cleared out their contents after the January 7, 2017 move.

Mr.Bidenwas also known to keep documents in his briefcases,which he carriedwith

him when traveling.646 Mr. Biden's staff did not go into his desk at the Naval

Observatory, and it appears staff retrieved documents from his briefcase only rarely

ifever so we were unable to determine ifthose locations contained any documents at

the end of the administration.647

We were also unable to determine whether any of Mr. Biden's papers—

classified or not were in the boxes moved out of the Naval Observatory and to

Virginia .No one involved recalled packing or moving papers or files belonging to Mr.

Biden 648 Mr. Biden also stated that he did not ever remember packing up written

material to go anywhere.649 He explained that , [i t doesn't mean it didn't happen,

but I just don't remember any of that. 650

645

During the investigation, we obtained photographs of the Virginia home from

several sources in an attempt to identify photographs showing the classified

645 1/15/17 e -mail from military aide to Executive Secretary, SCOH-000255; Military

Aide 8 Tr. at 17, 33-34; 1/16/17 e-mail correspondencebetween OVP NationalSecurityAffairs

andOVP Counselstaff, SCOH-000246; 1/16/17e -mailcorrespondence between OVP National

Security Affairs and OVP Counsel staff, SCOH-000218; 1/16/17 e -mail, SCOH-000259;

Executive Secretary Staffer 2 7/7/23 Tr . at 57; 1/17/17 e-mail, SCOH-000256; Associate
Counsel3/29/23 Tr . at 16, 74 ; Bakotic 7/19/23 Tr . at 90-92.

646 StaffAssistant3 Tr. at 49; ExecutiveAssistant9/28/23Tr. at 73-74; PersonalAide

1 4/26/23Tr. at 58; PersonalAide 2 Tr. at 35; PersonalAide 3 3/28/23Tr. at 34-35, 56-57;

PersonalAide 3 10/4/23Tr. at 52-53.

647 PersonalAide 3 3/28/23 Tr. at 85; PersonalAide 3 10/4/23Tr. at 10; NEA5 Tr. at

67; StaffAssistant 3 10/4/23Tr. at 67-68; MilitaryAide 10 Tr. at22.

648 See, e.g. , NEA 1 Tr. at 56; NEA 3 Tr . at 30-31.

649 Biden10/8/23Tr. at 67.

650 at67.
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Afghanistan documents or the box in which they were found . We found none . We did

identify photographs taken in January 2017, while Mr. Biden was moving into the

Virginia home from the Naval Observatory . But the photographs showed only the

exterior of moving boxes, not their contents, and we were not able to identify the box

in which the Afghanistan documents were found in any of the photos .

B. Security at the Virginia home

The Virginia home was not authorized to store classified information in

February 2017, when Mr. Biden told Zwonitzer he had just found all the classified

stuffdownstairs.

The Virginia home was not set up for secure handling or storage of classified

documents .No one we interviewed recalled any safes or other approved facilities for

the storage of classified material in the home.651 The Virginia home had an alarm

system.652 Itwas also generally locked, although a staff member entered the house

through an unlocked door to facilitate the move-out in July 2019.653

Although the White House Situation Room delivered a classified book to Mr.

Biden at the Virginia home on one occasion near the end of the Obama administration

inearly January 2017,654 his National Security Affairs staff later determined that he

See, e.g., Secret Service Special Agent 2 Tr. at 80; Virginia house manager Tr. at

652 Virginia House Manager Tr. at 14-15 ; 1/30/17 e -mail from U.S. Secret Service agent

to Dr. Biden's personal aide, USSS -0000527876 ; Secret Service Special Agent 1 Tr . at 37-39.

But see NEA 1 Tr. at 86 ( If there was [ an alarm] we didn't use it or it didn't work . ) .

653 NEA 1 Tr. at 87; Secret ServiceSpecialAgent 1 Tr. at 39; Dr.BidenStaffer 1 Tr.
at63-64.

45.

654 1/15/17 e -mail from Military Aide 8 to OVP staff and White House Situation Room,

SCOH-000318; 1/14/17 Secret Service e -mail, USSS-0000524184; 1/15/17 e -mails between

military aide, OVP staff, and the White House Situation Room, SCOH-000314. That evening,
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should not receive classified material there.655 E-mail correspondence among his

staff, military aide, and briefer reflect that Mr. Biden learned of this change in

process, as he requested the [President's Daily Brief for the drive into the White

House 656 when he started spending the night at the Virginia home ,657 as opposed to

his staffs alternative plan of delivering it to the West Wing for him to review after he

arrivedthere.658

After the vice presidency , the Virginia home had an intermittent Secret Service

presence for six months , ending in July 2017.659 During those six months , agents were

present only when a protected person was there (such as Mr. Biden or Dr. Jill Biden),

the Bidens returned to the Naval Observatory. 1/15/17 Secret Service e- mail, USSS

0000524182.

655 1/17/17 e-mail from National Security staffer to Kahl, SCOH -000304; 1/17/17 e
mail from Kahl to National Security Staff,SCOH-000301.

656 1/18/17e - mailfrom MilitaryAide 3 to OVP NationalSecurityAffairs staffandPDB

briefer, SCOH- 000271.

657 BetweenJanuary7, 2017, whenhemovedintothe Virginiahome, andJanuary18,

2017, whenhebeganspendingthe nightthere, Mr.Bidentraveledextensivelyand continued

to stayovernightat the NavalObservatoryon the few occasionshewas inWashington, D.C.

See, e.g., 1/8/17 e-mails betweenMilitaryAide 7, OVP staff, and the White HouseSituation

Room, SCOH-000248; 1/7/17 Secret Service e-mail, 1B001_01916050(indicatingMr.Biden

returnedto the Naval Observatoryat 23:17 on January 7, 2017) ; 1/8/17 e-mails between

militaryaide andOVP staff, 1B001_01915912(indicatingthat briefingbooksfor January9,
2017willbe deliveredto the Vice Presidentinthe morningin Los Angeles) ; 1/10/17e-mails

between military aide, OVP staff, and the White House SituationRoom, SCOH-000244,

SCOH-000252, SCOH-000265; 1/11/17 e-mail from OVP National Security Affairs staff,

SCOH-000261; Secret Service schedule for January 11, 2017, USSS-0000004488; Secret

Serviceschedulefor January12, 2017, USSS-0000004494; 1/11/17e-mailsamongstOVPstaff
withMr.Biden'sschedulefor January12, 2017, 1B001_01984097; 1/13/17WhiteHousePress
Release, SCOH-000222; 1/14/17 Secret Service e-mail, USSS-0000001109(indicatingMr.

Bidenarrivedat the LakeHouse the eveningofJanuary 13, 2017).

658 1/18/17e-mailfromMilitaryAide 3 to OVP NationalSecurityAffairs staffand PDB

briefer, SCOH-000271; 1/18/17 e-mail from Military Aide 3 to Executive Assistant, OVP

National Security Affairs staff, SCOH-000302; 1/18/17 e - mail from OVP NationalSecurity
Affairs stafferto NationalSecurityAffairs staff, SCOH-000272; 1/19/17e-mailsamongstOVP

NationalSecurityAffairs staff, SCOH-000263.
659 7/7/17Secret Service e-mail, USSS- 0000523706; Secret ServiceSupervisorTr. at

32 SecretServiceSpecialAgent 1 8/24/23Tr. at 36.
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and agents generally had a staffer or protected person give them access to the

home.660 Mr. Biden split his time between the Virginia home, the Delaware home,

and his recently purchased beach home in Rehoboth Beach, Delaware.661 Dr. Biden

stayed overnight at the Virginia home when she was teaching.66

The Virginia home was frequented by family members, staff, and guests , not

allofwhom had a security clearance . A Secret Service agent livedintermittently in a

basement bedroom from about the summer of2017 until the summer of2018,though

he was not working on Mr. Biden's security detail at the time.663 A former naval

enlisted aide stayed there from about January 2019 until July 2019.664 Family

members and guests also visited occasionally.665

InJanuary 2017, after the end of his vice presidency , Mr. Biden

found classified documents at his Virginia home and returned
them

Soon after leaving the vice presidency , Mr. Biden apparently recognized that

the Virginia home was not a secure location for the storage of classified material.

Wheninterviewed,Mr. Biden's personal aide recalled that during the first week after

the end ofthe administration severalweeks before Mr. Biden told Zwonitzer he just

found allthe classified stuff downstairs .Biden discovered classified material at

C.

662

660 1/15/17 e -mail from Secret Service agent to personal aide, SCOH -000223 ; Secret

Service Special Agent 2 Tr . at 79; Virginia house manager Tr. at 15-18 ; NEA 1 Tr . at 86-87;
Dr. Biden Staffer 1 Tr. at 32.

661 See, e.g., NEA 1 Tr . at 92; Secret Service Special Agent 1 8/24/23 Tr. at 26 , 34, 36;
Zwonitzer 7/31/23 Tr. at 146-47; Ricchetti Tr. at 140; Personal Aide 3 3/28/23 Tr . at 144, 174.

6/8/17 Schedule , NARA_SCAN_00000300 ( Close on the Beach House ) ; FBI Serial 3 .
662 NEA 1 Tr. at 66.

663 SecretServiceSpecialAgent 1 8/24/23Tr. at31-32.

664 NEA 1 Tr at 65-66 .

665 Id. at 66-68; Dr. Biden Personal Aide Tr. at 78-79; Zwonitzer 7/31/23 Tr. at 144-46.
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the Virginia home and directed the aide to return it to the White House.666 According

to the aide, he was standing outside the Virginia home when Mr. Biden approached

him and handed him a slim binder[ with a classified coversheet.667 Mr. Biden said

something like, I just found this . Can you make sure it gets back to the White

House 668 The aide surmised that the binder contained materials relating to foreign

leader calls becauseMr.Biden participated in many such calls in the last days of the

administration.669

The aide believed he notified the director ofprograms for the Office ofthe Vice

President's National Security Affairs team, who had stayed on into the next

administration.670 The aide believed he then gave the classified binder to a Secret

Service agent at the Virginia home, who brought it to the Naval Observatory,where

a military aide delivered it to Vice President Pence's national security staff at the

White House.671We reviewed available phone records and interviewed several people

serving at the time in the White House, the Secret Service, and the Naval

666 Personal Aide 3 3/28/23 Tr . at 197-212; Personal Aide 3 10/4/23 Tr . at 58 (describing

timing of incident as a week or roughly a week after the Inauguration. )
667 PersonalAide 3 3/28/23 Tr . at 197-99. The aide did not believe it was one of the

"typical classified coversheets with red, orange, or yellow classification markings; rather, he

believedit had the vice presidential seal and some type of classified marking on it. Id. at
198-99.

668 Id. at 199-200; see also id. at 197.

669 Id at 204, 211-12 . The aide did not believe the binder was one of the Vice

President's traditional briefing book[ s from his National Security Affairs team . Id. at 199.

670 Id. at 201-04. Initially, the aide stated it was possible that he notified a military
aide instead. Id. at 201. When re-interviewed, however, the aide stated that he believed he

contacted the Director of Programs for National Security Affairs, and not a military aide.
PersonalAide 3 10/4/23 Tr . at 58-59.

671 PersonalAide 3 3/28/23Tr. at 203-04, 208-10.

158



Observatory , and none of them recalled this event.672 Mr. Biden did not remember it

either , although he stated in written responses to questions submitted by the special

counsel : IfI had seen any marked classified documents in my home or office between

the time when I was serving as Vice President and President , I would have

immediately returned them to the U.S. government . 673 During his interview, he also

stated that ifhe found classified documents , I would have gotten rid ofthem .I would

have gotten them back to their source . .. I had no purpose for them ,and I think it

would be inappropriate for me to keep clearly classified documents . 674

D. Move out ofVirginia home to Delaware in2019

On July 18, 2019, private movers packed and moved the Bidens belongings

from the Virginia home to the Delaware home, under a staffer's supervision.675 Mr.

Biden was not present for the packing or move, as he was traveling for his

presidential campaign.676

672 Directorof ProgramsTr. at 156-57, 180 (statingthat the incidentdid not sound
familiar ) ; Secret Service SupervisorTr. at 29-30 (statinghe was unawareofSecret Service

agentsbeinggivenclassified informationfound at the Virginia Residence); MilitaryAide 1
Tr. at 32-37; MilitaryAide 2 Tr. at 13-14; MilitaryAide 3 Tr. at 82-83; MilitaryAide 8 Tr. at
55-56.

673 Biden 10/9/23 Tr. at 7-8, 39-40; President Joseph R. Biden, Jr.'s Responses to
WrittenQuestionsSubmittedby the SpecialCounsel, Dec. 1, 2023, at 1. Mr. Biden caveated

his response in his interviewby addingthat notes inmybook, they'remy notes and they're

my property, but that documentis not my property Biden 10/9/23Tr. at42.
674 Biden10/9/23Tr. at 41.

675 Movingcompany invoice, SCOH-000274 (indicating a pack date of 7/16/19, a load
date of 7/17/19, and move date of 7/18/19 from Virginia home to Delaware home) ; Dr. Biden
Staffer 1 Tr. at 61-64.

676 CITY NEWS SERVICE, Joe Biden visits Crenshaw-district soul food restaurant, hits

Trump on back rhetoric, ANGELES DAILY NEWS July 19, 2019) ,

https://www.dailynews.com/2019/07/19/joe-biden-visits-crenshaw-district-soul-food

restaurant-hits- trump-on- go- back-rhetoric (last visited Jan. 31, 2024) (Biden returned

Thursday Friday, July 19, 2019)] to SouthernCaliforniato raise moneyfor his Democratic
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Our investigation focused on a wooden , two -drawer file cabinet that moved

from the Virginia home to the Delaware home, because marked classified documents

were later found inside the file cabinet in the Delaware home, and because of the

possibility that the classified Afghanistan documents later found in the Delaware

garage were at one time stored in the file cabinet 677

In the Virginia home , the file cabinet held files and was located near Mr.

Biden's green-top desk in his basement office.678 In July 2019, the file cabinet moved

from the Virginia home to the Delaware home.679 Mr. Biden said in his interview he

believed he bought the cabinet for the Virginia home , but was unsure.680 We were

otherwise unable to determine where the cabinet originated , although photographs

and records suggest it did not come from the Naval Observatory , and it likely came

from the Delaware home or was bought for the Virginia home.681 Regardless , Mr.

presidential bid[ ) ; Heidi Przybyla, Biden's plan for rural America is the latest Democratic
outreach to Trump country, NBC NEWS ( 18, 2019),

https://www.nbcnews.com/politics/2020-election/biden-s-plan-rural-america-latest

democratic-outreach-trump-country-n1031441(last visited Jan. 31, 2024) ; Alexandra Jaffe,

Bidenplan seeks to boost rural America through investments, AP NEWS ONLINE, (July 16,
2019), https://apnews.com/united-states-presidential-election
54b68d199fbd46158735b87f8a1518al(last visited Jan. 30, 2024) ( We have to ensure we

bringalongeveryone, the formervice presidentsaidinManning, an Iowatownof about 1,500

residents. ) .
677 FBISerials43, 44.

678 Biden 10/8/23 Tr. at 78-79 Personal Aide 3 10/4/23 Tr. at 43-44.

679 PersonalAide 3 10/4/23 Tr . at 43-44 ( green hanging files ). The desk did not move
to Delaware. See, e.g., SCOH-000274; August 2019 Photographs of Virginia home, SCOH
000741; SCOH-000742; SCOH-000743; SCOH-000744; SCOH-000745; SCOH-000746.

680 Biden 10/8/23 Tr. at 43, 72.

681 We identified several other sources of furniture and deliveries of items to the

Virginia home betweenJanuary and April2017. However, none of those deliveries appear to
have included the file cabinet. 2/14/17 e-mail from Mr. Biden's Personal Aide to Secret

Service, USSS-0000523734; 1/12/17 e -mail from Secret Service agent to Dr. Biden's personal

aide, SCOH-000220; 1/13/17 e -mail between Secret Service agents, USSS-0000527855;
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Biden told us the file cabinet contained his own files and no one else's , and his

personal aide recalled filing papers for Mr. Biden in both that cabinet and his green

top desk when those items of furniture were in the Virginia home.682

The staffer present for the move out of the Virginia home recalled that

furniture such as the cabinet was plastic-wrapped and moved with contents inside,

rather than beingemptied before moving.683 No one we interviewed recalled emptying

the cabinet andpacking its contents for the move to Delaware.684

InJanuary 2023, FBI agents recovered two marked classified documents from

a notebook found in the same file cabinet in the basement den of Mr. Biden's

Delaware home.685 Both documents were dated from 2013 , and one related to

American troop levels in Afghanistan ,while the other related to Iraq.686

February2017 Secret Service FinalSurvey Report, USSS-0000523800; March2017 Secret

Servicee -mails, USSS- 0000313361, USSS- 0000310321.

682 Biden 10/8/23 Tr. at 79 ( [ T hey were all my files , I believe, or at least under my

control t wasn't like somebody filed their papers in my file cabinet. ) ; PersonalAide 3

10/4/23 Tr . at 11-14, 43-44.

683 Dr.Biden Staffer 1 Tr . at 62 , 66-67, 70-72.

684 Id.; 7/15/09 text messages between Dr.Biden Staffer 1 and Personal Aide 3,SCOH
000380 ; Personal Aide 3 10/4/23 Tr.at 54-56 .

685 FBISerials 44 1A56, 682.

686 FBI Serial 683 1A772 C1, C2, C3, C4.
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File cabinet in Virginia home's basement

office ( Sept. 21, 2017)

Filecabinet in Virginia home's basement office

(March , 2018)

Filecabinetin Delawarehome'sbasementden ( Jan.12, 2023

FBISerial 89 1A92; 9/21/17 photograph taken inVirginia home, SCOH-000321
SCOH-000767; FBI Serial696 1A786

689 1/12/23 photograph taken in Delaware home , FBI Serial 44 1A56
202301112_DSC_0005 .
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II. EVIDENCE THAT MR. BIDEN POSSESSED THE CLASSIFIED AFGHANISTAN

DOCUMENTS IN THE VIRGINIA HOME

Some evidence suggests the Afghanistan documents were stored in the

basement of the Virginia home from 2017 to 2019 , moved in July 2019 to the

Delaware home, and, at some point either before or after the move,transferred to the

garage box , where they were finally found in the Delaware garage in December 2022

Butwe cannot rule out other explanations ,including the possibility that the classified

Afghanistan documents were left somewhere in Mr. Biden's Delaware home while he

was vice president and forgotten there, until someone put them in the garage box

after the 2019 move from the Virginia home to the Delaware home without realizing

the documents contained classified information.

The dates ofdocuments in the garage box suggest they were in

the Virginia home

There are clues in the files themselves that suggest the contents of the garage

box were moved from Virginia to Delaware. The garage box containing the

Afghanistan documents also contained other documents with dates that correspond

to dates when Mr. Biden's schedule shows him present at the Virginia home in and

around February 2017 and afterward. The coinciding dates suggest that those

documents were at the Virginia home with him during that period.690

A.

690 FBI Serials 304 1A340, 179, FBI-00001343 (Schedules); 1B004-SHORTTERMISM
2-3-17-000001; 1B004-PLANFOR YOUR FUTUREVANGUARD-000001; 1B004-MARKZ2
16-17-000001. The garage box also included Biden's speeches, speaking engagement offers,
and financial documents dated between March 2017 and March 2019. 1B004-2016
CAMPAIGNSPEECHES_LABOR-000017; 1B004-CAA SPEECHES-000003; 1B004
INCOME AND EXPENSES 2016-000005-21; 1B004
GREEN FOLDER WITH DOCUMENTS-000002-28.
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The garage box containing marked classified Afghanistan

documents came from the move out ofthe Virginia home

Based on photographs we obtained, it is likely the garage box that was later

found to contain the Afghanistan documents came to the Delaware home during the

July 2019 move from Virginia to Delaware.

About a month after the move from Virginia to Delaware, in late August 2019,

a photo shows what appears to be the same box as the garage box containing the

Afghanistan documents , inside the Delaware home in Mr. Biden's main-floor office,

immediately next to his desk.691 The box is not seen in photographs of that space next

to his desk from June 2019 (one month before the move) Two months after the

August 2019 photo of the box , in October 2019 , another photo shows what appears to

be the same box in the same place in Mr. Biden's office.693 Based on its size and

markings, the box next to Mr. Biden's desk in the August and October 2019 photos

appears to be of the same type as the boxes that moved from the Virginia home to the

Delaware home in late July 2019.694

B.

691 8/26/19 photograph, SCOH-000576; FBISerial625 1A720

692 7/3/19photos, SCOH- 000774 and SCOH-000775

693 SCOH-000768. Our conclusion is based on close inspection of the box's distinctive
markings and packing tape .

694 7/20/2019photo, SCOH-000769; FBISerial679 1A768.
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Boxnextto desk inDelawarehome'soffice

(Aug.2019)

Box next to desk in Delaware home's office

Oct. 2019)

The boxes shown above and the timing of the move suggest that the box next

to Mr. Biden's desk in Delaware came from the Virginia home.

Upon close inspection of the photographs and the garage box itself recovered

by the FBI,we conclude that the box shown above next to Mr. Biden's Delaware office

desk in 2019 is the same as the garage box containing the Afghanistan documents

found in Mr. Biden's Delaware garage in 2022. The words Cabinet and Desk file

are handwritten on the top flaps of the recovered garage box .A portion of the Desk

file handwriting can be seen on the box in the above photos from 2019 in Mr. Biden's

Delaware office (magnified below)

695 8/26/19 photograph , SCOH -000576 ; FBI Serial 625 1A720. Based on our review of
the photographs , this cabinet pictured behind Mr. Biden's desk is not the same file cabinet

from the basement office of the Virginia home.

SCOH- 000768.
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Desk
file

Top left: zoomed-in photograph ofbox from August 2019697

Top right: zoomed- in photographofbox from October 2019698

Bottom: photograph ofgarage box containingmarkedAfghanistan documents ( Jan. 22, 2024)

One possibility is that the classifiedAfghanistan documents were stored in the

Virginia home, then placed in the box and moved to the Delaware home, where the

box (with the Afghanistan documents inside) sat in Mr. Biden's office for several

monthsbetweenAugust and October 2019. But we cannot ruleout other possibilities.

8/26/19 photograph, SCOH-000576 ; FBI Serial 625 1A720 .
698 SCOH -000768 FBI Serial 625 1A270.

699 1/22/24photograph, GarageBox- 001; Evidenceitem
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The August and October 2019 photographs of Mr. Biden's Delaware office desk

do not show the box's contents . When the garage box was recovered by the FBI in

December 2022, it contained material dated between December 2019 and September

2020, after Mr.Biden moved out of the Virginia home and when he was living in the

Delaware home.700 This means that at least some of the box's contents were added

after the box was stored in Mr. Biden's Delaware home office in 2019. It is also

possible that, sometime after the box was photographed in Mr. Biden's Delaware

office in October 2019, someone put the classified Afghanistan documents into this

box from elsewhere in the Delaware home, reusing the box for this purpose. One

witness specifically recalled Mr. Biden reusing old boxes, even when they were

damaged.701 In any case, the box containing the Afghanistan documents was

eventually moved out of Mr. Biden's Delaware home office to the Delaware garage,

where itwas found in 2022.

We interviewed dozens of witnesses about the box and its contents , including

Mr. Biden. All denied knowing that the classified Afghanistan documents were in the

box, and all denied knowing when or how the box and its contents arrived in the

garage, or who put them there. In the intervening years , boxes, furniture , the

Corvette, and miscellaneous items were repeatedly moved in, out, and around the

700 1B004- BOOK 2-000001177 (binder containing memos, schedules , and speeches
dated between December 2019 and March 2020 ) ; 1B004-LOOSE DOCUMENTS AND
PHOTO- 000001-13 ; 1B004 -CARDS -REMARKS AND NOTES - 000001-73 (campaign
speeches , schedules , and an event memo for Justice Ginsburg's memorial service dated
between August 2019 to September 2020); Personal Aide 4 Tr. at 86-89 . Secret Service e
mails show Mr. Biden also visited his beach house. See, e.g. , 6/13/20 e -mail between Secret
Service agents , USSS -0000007733 .

701 NEA 1 Tr. at 123.
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garage.702 While staffers and even Mr. Biden recalled being in the garage and

seeingboxes at various points,no one recognizedthe box containing marked classified

documents or recalled moving boxes within the Delaware home to the garage.703

Investigationofthe file cabinet that was movedfrom Virginiato

Delawarewas inconclusive

We alsoexamined connections between the contents of the garage box and the

file cabinet that moved from Virginia to Delaware , to investigate the possibility the

Afghanistan files were at one time stored in the file cabinet . No witnesses recalled

removing files from the cabinet.704 Ultimately , the investigation was inconclusive .

C.

Independent of the February 2017 Zwonitzer recording , the dates of the files

in the garage box and the way the box was labeled suggest that some or all the files

in the garage box , including the classified Afghanistan documents , may have been

moved from the Virginia home to the Delaware home in 2019,before they were found

in a box in the Delaware garage in 2022. But there are alternative explanations for

how the Afghanistan documents got into the garage box that are also consistent with

the evidence described above. As discussed in Chapter Eleven, we find the evidence

702 1/20/23 FBIphotographsof garage, 20230120_JLH_0027and 20230120_JLH_001
8 12/21/22 FBI photograph, 20221221_ERT_0013; April 2018 through December 2022
Mechanic records, SCOH-000568; Photograph of Delaware residence, SCOH-000575; FBI
Serial625 1A720; Secret Service photographsofDelawarehome, USSS-0000366970, USSS
0000262676 Campaign photographs SCOH-000770, SCOH-000771, SCOH-000772, SCOH
000773.

703 See, e.g., PersonalAide 4 Tr. at 112-113; Directorof OvalOffice OperationsTr. at

64-70; Dr.BidenPersonalAide Tr. at 113-118.

704 NEA 1 Tr. at 111-12; Personal Aide 4 Tr . at 147-48 (doesn't remember going

through the cabinet ) ; Director of Oval Office Operations Tr. at 115 ( I have never accessed
that , no . )
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as a whole insufficient to meet the government's burden of proving that Mr. Biden

willfully retained the Afghanistan documents in the Virginia home in 2017.
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CHAPTER EIGHT

MR. BIDEN'S FIRST BOOK, PROMISES TO KEEP, AND

THE CLASSIFIED SENATE INTHE DELAWARE GARAGE

The Afghanistan documents were not the only marked classified documents in

Mr.Biden's garage .FBI agents also found boxes containing organized files related to

several international trips Mr. Biden took as a young senator in the late 1970s.705

Like the 2009 debate over the troop surge in Afghanistan , Mr. Biden viewed these

trips as seminal episodes in his public life . Indeed , in his 2007 memoir Promises to

Keep:On Life and Politics,Mr. Biden described these trips as historic and formative

experiences that prepared him for the presidency.706

explained below, some of the documents in these files were marked

classified, though,because of the passage of time,we do not know whether Mr.Biden

willfully retained the classified documents or consulted them when writing the book.

2023, THE FBI FOUND FILES RELATEDTO THE TRIPS CHRONICLEDIN

PROMISESTO KEEPINMR. BIDEN'SDELAWAREGARAGE

I.

During the January 2023 search of Mr. Biden's Delaware garage , FBI agents

recovered boxes labeled International Travel 1973-1979 and Foreign Travel. 707

Agents found these boxes in a storage closet, in the same garage where they found

the box containing the classified Afghanistan documents ,as shown below.708

705 Evidenceitems1B17, 1B18.

706 Joseph R.Biden, PROMISES TO KEEP: ON LIFE AND POLITICS (Random House Trade

Paperback ed. 2008) .

707 Evidenceitems 1B17, 1B18.

708 FBISerials35, 77 1A86.
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Garage box containing

Afghanistandocuments

Garageboxandstoragecloset in Mr.Biden'sDelawaregarage( Dec.21, 2022)

Storage closetcontaining

Senate documents

3

InteriorofMr.Biden'sgaragestorageclosetcontainingSenatedocuments(Jan.20, 2023
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70920221221_ERT_0013; FBISerial35 1A42

710 20230120_FBI_0054 ; 20230120_FBI_0058 ; FBI Serial 35 1A42.



Like the box containing the classified Afghanistan documents , these boxes

contained files and documents related to Mr. Biden's foreign policy experience and

expertise namely, organized files documenting his official foreign travel, including

trips to the Soviet Union, West Germany, and Yugoslavia that he wrote about inhis

first book The files contained handwritten notes, briefing materials, and travel

itineraries related to the trips.712

II. PROMISESTO KEEP

In 2007, Mr. Biden published a memoir titled Promises to Keep: On Life and

Politics. As with his later book, Mr. Biden hired Zwonitzer as a ghostwriter.713

Written in anticipation of Mr. Biden's run for president in 2008, Promises to Keep

covered his life and political career from his childhood through his final years in the

Senate.

InPromises to Keep , Mr. Biden discussed several international trips he took as

a young senator in the late 1970s, including a congressional delegation to the Soviet

Union where he met with the Soviet Premier , a trip to West Germany where he met

with the Chancellor ,and a trip to Yugoslavia , where he represented the United States

at the state funeral of a Yugoslavian leader.714

According to Zwonitzer , he and Mr. Biden included these anecdotes to show

how then-Senator Biden gained experience in foreign policy not just learning by

being a staff member but by literally sitting across the table from people like the

Biden, PROMISES TO KEEP 132, 143, 248; Evidence items 1B4, 1B17, 1B18.

712 Evidenceitems 1B17, 1B18.

713 Biden, PROMISES TO KEEP 366; Zwonitzer 7/31/23 Tr. at 31-35.

714 Biden, PROMISES TO KEEP 132, 142-43, 248-52 .
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Soviet Minister of Foreign Affairs]. 715 During a recorded interview with Zwonitzer ,

Mr. Biden explained that during these international trips ,he learned the importance

of foreign policy experience and that [i t matters what kind ofpersonal relationships

and rapport you can establish with foreign leaders . 716 Mr. Biden said that when he

later considered a presidential run, he was never worried . . whether I could sit

across [from] [Soviet President Leonid] Brezhnev or sit across from British Prime

Minister Margaret ] Thatcher or [that Iwould] sit there and be intimidated . 717

Promises to Keep put these anecdotes in a similar context. In discussing his

decision to run for president in 1988, for example, Mr. Biden wrote that despite his

relative youth, he felt he measured up to the other candidates in part due to his

foreign policy experience:

I was just forty-two years old, but after a decade on the SenateForeign
Relations Committee and nearly that long on the Senate Select

Committee on Intelligence, I knew the world and America's place in it

ina way few politicians did. My education in foreignaffairswasn't just

the time spent in committee hearings but in traveling the world and

meetingleaders.718

FOREIGN TRIPS CHRONICLED IN PROMISES TO KEEPIII.

A. Mr.Biden's 1979 trip to Yugoslavia

One of the trips Mr. Biden wrote about was his 1979 trip to Yugoslavia to

represent the United States at the state funeral of a Yugoslavian political leader . Mr.

Bidendescribed the trip as a strange kindof awakeningfor me. He made the trip

715 Zwonitzer7/31/23Tr. at 46-47.

716 1978- race.docat 18, Zwonitzer-00009492.

717 1988.docat 10, Zwonitzer- 00009499.

718 Biden, PROMISESTO KEEP 143.

719 Id. at 248.
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with Averell Harriman, one of America's most distinguished diplomats , who

adopted Mr. Biden and served as his own personal tutor . 720 During the trip , Mr.

Biden and Harriman had a private meetingwith longtime Yugoslavian president and

World War IIhero Josip Broz Tito.721 Mr. Biden called the meeting remarkable, an

opportunity to be in the room with the last two living men who remembered the

Yalta Conference at the end of World War II.722

B. Mr. Biden's 1979 congressional delegation to the Soviet Union

Elsewhere in the book , Mr. Biden wrote that he observed the benefits of direct

engagement with foreign leaders during a congressional delegation he led to the

Soviet Union in 1979. The purpose of the trip was to discuss arms control and the

SALT IIstrategic nuclear arms limitations agreement.723 In Promises to Keep ,Mr.

Biden described how he gained the grudging respect of his Russian counterpart

during a frank and sometimes tense face- to-face meeting with the Soviet Premier,

where Mr. Biden also met President Leonid Brezhnev 724

Mr.Biden also sought to put the trip in the larger context of his foreign policy

expertise and political ambitions. As the 1988 presidential election approached, Mr.

Biden explained, it was becoming clear that the new Soviet leader, Mikhail

Gorbachev, was looking for a partner to write the end to the Cold War. And there

720 Biden, PROMISES TO KEEP 248 .

721 Id. at 248 , 250-52 .

722 Id. at 251.

723 Id. at 143-45.

724 Id.
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wasn't anybody lining up to run for the nomination I thought would be a better

partner than me. 725

THE FILES RELATED TO THE TRIPS CHRONICLEDINPROMISESTO KEEPINMR.

DELAWARE GARAGE CONTAINEDMARKED CLASSIFIED

One of the boxes containing organized files about the trips Mr. Biden wrote

about in Promises to Keep contained marked classified documents from the late

The box labeled International Travel 1973-1979 contained materials from

Mr. Biden's trips to Asia and Europe, including trips to Yugoslavia and the Soviet

The box contained roughly a dozen marked classified documents that are

currently classified at the Secret level.728

IV.

1973-1979

International Travel box containing marked classified documents729

Biden PROMISESTO KEEP 146.

726 Evidenceitem 1B18

727 Id.

Id Recovered documents D11-19.

20211221_ERT_0102; FBISerial35 1A42.
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For example , the International Travel 1973-1979 box contained files related

to the congressional delegation that Mr. Biden led to the Soviet Union in 1979.730

Inside the files were more than a dozen folders devoted to aspects of the trip,

including Mr. Biden's travel itinerary , handwritten notes , letters , and briefing

material731

The files also contained documents marked as classified. For example, a folder

labeled Senator Biden stored several documents , includingbackground information

about Soviet officials.732 These documents were marked CONFIDENTIAL and

"CONFIDENTIAL NOFORN [not releasable to foreign nationals The

intelligence community has determined that these documents are currently classified

at the Secret level.734

The box also contained a file related to Mr. Biden's 1979 trip to Yugoslavia.735

A note on the front page indicates that the file consists of a reproduction of the

contents of Mr. Biden's] Yugoslavia file . 736 The file contained documents marked

Classified and Confidential as well as a memo marked SECRET 737 The

730 Evidenceitem 1B18.

731 Id.

732 Id.; Recovered documents D11-D19

733 RecovereddocumentsD11-D19.

734 FBI Serial 676; Recovered documents D11-D19. The reason for the change is that

the relevant intelligence agency no longer uses the designation Confidential. Information

that was previouslyclassified as Confidential is now classified as Secret.

735 Recovered documents D04-D06 , folder labeled Yugoslavia .
736 Evidence item 1B18.

737 RecovereddocumentsD04- D06, folder labeled Yugoslavia.
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intelligencecommunity has determinedthat these documentsare classifiedat the

Secretlevel.738

We were limited in our ability to investigate these documents because of the

significant passage of time since their creation .Although we cannot prove that Mr.

Biden retained these classified documents willfully or used them in writing Promises

to Keep, he did write about the foreign trips that were the subject of the documents .

And like the classified Afghanistan documents , the classified files in Mr. Biden's

garage relating to the trips discussed in Promises To Keep were part of a larger set of

materials in Mr. Biden's home chronicling his experiences and achievements ,

particularly in foreign policy.

738FBISerial676.
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CHAPTERNINE

LEGAL STANDARDS

Our investigationfocusedon the possibleunauthorizedremovaland retention

of classified documents or other records discovered at the Penn Biden Center, the

I.

University of Delaware, and Mr. Biden's personal residences . The criminal

statutory provision that best fits the facts ofour investigation is 18 U.S.C. § 793(e), a

section of the Espionage Act that proscribes unauthorized retention and disclosure of

national defense information. The law governing that crime is discussed below in

sections I and II.We discuss other criminal prohibitions , and why they do not apply ,

in section III.

UNAUTHORIZED RETENTION OF NATIONAL DEFENSE INFORMATION

To prove unauthorized retention of national defense information under

18 U.S.C. 793(e) the government must show : (1) the defendant had unauthorized

possession ofa document , writing , or note; (2) the document,writing, or note related

to the national defense ; and (3) the defendant willfully retained the document ,

writing, or note and failed to deliver it to an employee or officer entitled to receive

it.740

Office of the Attorney General, Order No. 5588-2023, Appointmentof RobertK.

Huras SpecialCounsel(January 12, 2023) .

740 See UnitedStates . Rosen, 445 F.Supp . 2d 602, 623-26 (E.D. Va. 2006) , amended,

Order, No. 1:05-cr-225, 2006 WL 5049154 (E.D.Va. Aug. 16, 2006) ; Court's Instructionto the

Jury at 19, United States . Brown, No. 21-cr -348 (M.D. Fla. Dec. 12, 2022) , ECF No. 304;

Government's Proposed Jury Instructionsat 18, United States . Sterling, No. 1 : 10- cr-485

(E.D.Va. Oct. 11, 2011) , ECF No. 258; FinalJury Instructions at 44, United States . Ford,
No.05-cr-235 (D.Md.) .
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Unauthorizedpossession

The Espionage Act does not define unauthorized possession but courts in

recent decades have construed that language and a related phrase in the same statute

entitled to receive ) by referencing the executive order governing the handling of

classified information in effect at the time of the conduct.741 As explained in Chapter

One,under that executive order a private citizen's access to classified information is

authorized only if he or she receives a favorable eligibility determination , signs an

approved non-disclosure agreement, and has a need to know the information or

obtains a formal waiver of that requirement.742 Classified information must also be

kept in approved and secure storage containers.743

By implication from the exception in 4.4 of the executive order , the

restrictions on access to classified information in the order appear to govern a former

A.

UnitedStates . Morison, 844 F.2d 1057, 1075(4th Cir. 1988) (construinggoverning

executiveorder and holding, the words entitledto receive' in [ 18 U.S.C. 793(d) and (e) ] can

be limitedand clarified by the ClassificationRegulations. . . ) ; Rosen, 445 F. Supp. 2d at

622 ( the rule regulatingwho is entitledto receive' is the ExecutiveOrder setting forth a

uniform classificationsystem for national security information") ; see also United States .

Hung, 629 F.2d908, 919 n.10 (4th Cir. 1980) ( The trialjudge providedadequatecontentfor
unauthorizedpossession by advising the jury that a person would have authorized

possessionifhehadan appropriatesecurityclearanceandifhegainedaccessto the document

becauseit was necessaryto the performanceof his officialduties. ) . Jury instructionsin

EspionageActcases havegenerallymirroredthe executiveorder'srequirementsfor access to

classifiedinformationby definingunauthorizedpossessionto meanthat the possessorlacks
a securityclearance, lacksa needto know, or removesthe informationfromitsproperstorage
location. SeeFinalJuryInstructionsat 45, Ford, No.05-cr-235; Government'sProposedJury

Instructionsat 10, Sterling, No. 1:10-cr-485, ECFNo. 258; TranscriptofJuryInstructionsat
194, UnitedStates . Morison( Anindividualhas unauthorizedpossessionofdocumentsand

writingswhenhe possessesthose under circumstancesor in a locationwhich is contraryto

lawor regulationfor the conditionsof his employment. ) .

742 ExecutiveOrder 13526§§ 4.1( a ) , 4.4.

Id. 4.1(g) ; see 32 C.F.R. 2001.43(b) ( 1) and (2) , 2001.53; Officeofthe Directorof

NationalIntelligence, IntelligenceCommunityDirective705.
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vice president , which Mr. Biden was between January 2017 and January 2021.744

Under the executive order's provisions , a former vice president (or former president )

may receive a waiver of the need -to- know requirement , but only if a senior official of

the agency that originated the classified information determines in writing that

access is consistent with the interest of national security and takes appropriate

steps to protect classified information from unauthorized disclosure or compromise ,

and ensures that the information is safeguarded in a manner consistent with this

order

For all of the classified materials recovered during this investigation , after the

vice presidency , Mr. Biden did not receive a written waiver of the need -to-know

requirement , and no agency official made the findings required by the executive

order .Therefore ,Mr. Biden's possession of those materials in unsecured spaces in his

home after his vice presidency was unauthorized within the meaning of the

Espionage Act.746

The White House Counsel's Office and Mr. Biden's personal attorneys have

argued to us that , despite these requirements , the Presidential Records Act

authorizes a former president or vice president to keep classified materials in

locations that are not approved for storage of classified information at home, as long

as those materials are not defined as presidential records under the Act . Counsel note

744 Executive Order 13526 4.4.

745 Id. 4.1, 4.4; Trumpv . UnitedStates, No.22-13005, 2022 WL 4366684, at * 8 .

746 See Trump . United States, No. 22-13005 , 2022 WL 4366684 , at * 8 ; Superseding

Indictment ¶¶ 18-19, United States . Trump, et al., No. 23-cr -80101 (S.D. Fla. July 27 , 2023) ,
ECF No. 85.
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that the Presidential Records Act excludes personal records (which can include

diaries) from government ownership and preexisting White House guidance has

interpreted the Act to exclude rough meeting notes from its definition of records.

Pointing to Mr. Reagan's treatment of his diaries containing Top Secret/Sensitive

Compartmented Information (as discussed in Chapter Ten), counsel contend that a

former president or vice president may lawfully retain written national defense

information provided it is not a presidential record under the Act and that Mr. Biden's

notebooks ,like Mr. Reagan's diaries ,are not presidential records.

The approach that the Department and courts have taken in Espionage Act

cases after passage of the Presidential Records Act cuts against this view.747 Courts

and the Department have determined whether possession of national defense

information is authorized principally based on the terms of the executive order . The

order specifically addresses and is the primary source of law governing access to such

information ,in contrast with the Presidential Records Act,which mentions classified

material in just one irrelevant provision.748 The executive order's restrictions on

access to classified information also appear to apply to former presidents and vice

presidents.749 We therefore decline to adopt the argument that compliance with the

E.g., Trump . UnitedStates, No. 22-13005, 2022 WL 4366684, at * 8 ; Superseding

Indictment 18-19, UnitedStates . Trump, No.23-cr- 80101, ECF No. 85.

748 See 44 U.S.C. 2204(a) (1) (A) .
749 See nn. 744-46 above.
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Presidential Records Act authorizes former presidents and vice presidents to retain

national defense information in unsecured and unapproved locations.750

As explained in Chapters Ten , Twelve , and Thirteen , we do consider the

historical practices of former presidents and vice presidents including Mr. Reagan's

treatment of his diaries when evaluating whether Mr. Biden acted willfully and

when weighing the factors set forth in the Principles of Federal Prosecution .

Related to the national defenseB.

The Espionage Act, including Section 793(e), is concerned with information

relating to the national defense ," which is distinct from but related to the term

"classified information. 751 Classified information is defined by the executive order

as information whose unauthorized disclosure could reasonably be expected to cause

identifiable or describable damage to the national security [ 752 Information relating

to the national defense (often referred to as national defense information ) is not

defined in the Espionage Act and so its meaning has been construed by courts .As the

Supreme Court held in the seminal case Gorin v . United States, national defense is

a generic concept of broad connotations, referring to military and naval

750 Additionally, the Presidential Records Act makes no mention of the relevant
criminal statutes and there is no conflict between the Act and those criminallaws. See

Carcieri . Salazar, 555 U.S. 379, 395 (2009) ( Absent a clearly expressed congressional

intention, an implied repeal will only be found where provisions in two statutes are in

irreconcilableconflict, or where the latter Act covers the whole subject of the earlier one and

is clearly intendedas a substitute. ) (cleanedup) .

751 Compare 18 U.S.C. 793 (concerning information relating to the national

defense ) , with 18 U.S.C. 1924 (concerning classified information of the United States,

which is statutorily defined as information originated, owned, or possessed by the United

States Governmentconcerning the nationaldefense or foreignrelationsofthe UnitedStates

that has been determined pursuant to law or Executiveorder to require protection against

unauthorizeddisclosure in the interests of nationalsecurity. ) .

752 Executive Order 13526 §§ 1.2, 1.4, 6.1( i) .
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establishments and the related activities ofnationalpreparedness. 753 It includes all

matters directly and reasonably connected with the defense ofour nation against its

enemies 754

Information relating to the national defense must be closely held and not

lawfully made public or available to the general public. 755 But [t he mere fact that

similar but unofficial information is publicly available does not automatically remove

information in closely-held documents from the realm of national defense

information 756

Indetermining whether information relates to the national defense under the

Espionage Act, the fact that the information is classified is neither sufficient nor

necessary,but it is highly probative evidence.757

753 Gorin . UnitedStates, 312 U.S.19, 28 ( 1941) .

754 Id. at 30; see United States . Drummond, 354 F.2d 132, 151-52 (2d. Cir. 1965)

(applying rindefinitionto 18 U.S.C. 794 andfindingjury instructions more thanample

where districtcourt instructedjury to consider documentsas well as testimony about their

content and significance to determinewhether standardwas met) .

755 Morison, 844 F.2dat 1071-72; see also Hung, 629 F.2dat 918n.9 (publiclyavailable
informationnot nationaldefense informationunder the EspionageAct) ; United States v .

Dedeyan, 548 F.2d 36, 39-40 (4th Cir. 1978) (affirmingjury instructionfor Section793(f)
stating informationdid not relate to the nationaldefense if it was made public [by the

government and] . . . is found in sources lawfully available to the general public or if
government madeno effort to guardsuchinformation) .

756 UnitedStates v . Squillacote, 221F.3d542, 579 (4thCir. 2000) .

757 Rosen, 445 F. Supp. 2d at 623. Jury instructions follow this principle. E.g., Jury
Chargeat22-23, UnitedStates . Schulte, No.17-cr-548 (S.D.N.Y.July8, 2022), ECFNo.879

(“Indeterminingwhether materialis closely held you may considerwhether it has been
classifiedby appropriateauthoritiesandwhether it remainedclassifiedon the date or dates

pertinent I cautionyou that the merefact that informationis classifieddoes not mean
that the informationqualifies as NDI. ) ; Court's Instructionsto the Jury at 20, Brown, No.
21-cr-348, ECFNo.304 (same); Government'sProposedJuryInstructionsat 44, Sterling, No.

1: 10-cr-485, ECF No. 258 ( ou are to determinewhether certain informationin this case
wasnationaldefenseinformation. That is not the same as classifiedinformation However,

you may consider the fact that informationwas classified in determiningwhether the
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C. Willfully retains

Finally, the government must prove that a defendant willfully retained the

material and failed to deliver it to an officer or employee entitled to receive the

information. The statute does not define who is entitled to receive" the information,

so again, courts have looked to the governing rules concerning the handling of

classified materials, primarily the executive order.758 Generally, those entitled to

receive the information are people with the requisite security clearance and the need

to know.759

Willfulness is a heightened mens rea, which as articulated by the Supreme

Court in Bryan . United States , requires proof that the defendant acted with

knowledge that his conduct was unlawful. 760 Under the Espionage Act, an act is

willful when it is done voluntarily and intentionally and with the specific intent to

do something that the law forbids . That is to say,with a bad purpose either to disobey

or to disregard the law. While willfulness requires proving an intent to disobey

informationat issuewas nationaldefenseinformation. ) ; FinalJury Instructionsat 46, Ford,

No.05-cr-235 ( Indeterminingwhethermaterialis closely held, you mayconsiderwhether
it has beenclassifiedby appropriate authoritiesand whether it remainedclassifiedon the
dateor dates pertinent ) .

758 Morison, 844 F.2d at 1075 ( the words entitled to receive in [ 18 U.S.C. § 793(d )

and (e) can be limited and clarified by the Classification Regulations . . ) ; Rosen, 445 F.

Supp. 2dat 622 ( the rule regulatingwho is entitledto receive' is the Executive Order setting

forth a uniform classification system for national security information ) .

759Rosen, 445 F.Supp. 2d at 622-23.

760 Bryan . United States, 524 U.S. 184, 191-92 (1998) ; accord Ratzlaf v . United

States, 510 U.S. 135, 136-37 ( 1994) ; United States . Bursey, 416 F.3d 301, 308-09 (4th Cir.
2005) .

761Morison, 844 F.2d at 1071; accord Court's Instructions to the Jury at 22, Brown,

No. 21cr-348, ECF No. 304; Government's Proposed Jury Instructions at 15, Sterling, No.

1: 10- cr -485, ECF No. 258; FinalJury Instructions at 19, Ford, No. 05-cr-235.
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the law,courts have applied Bryan's standard of simple willfulness to Section 793(e)

and rejected any need for the government to prove an intent to cause harm.762

Accordingly ,to prove a violation of Section 793(e) we would need to show that

Mr. Biden knowingly retained national defense information and failed to deliver it to

an appropriate government official , and that he knew this conduct was unlawful.As

discussed in more detail below ,because ofthe interrelation between national defense

information and classified information , when evaluating a potential Section 793(e)

charge ,the Department considers whether the information the person possessed was

classified and whether the person knew it was classified .

UNAUTHORIZED DISCLOSURE OF NATIONAL INFORMATIONII.

Section 793(e) also prohibits the willful communication , delivery , or

transmission of national defense information to a person not entitled to receive it.

The first two elements , unauthorized possession and relating to the national defense ,

are identical to those addressed above in sections I.A. and I.B. The element ofwillful

disclosure to a person not entitled to receive is addressed below .

762 United States . Hitselberger, 991 F. Supp. 2d 101, 107-08(D.D.C. Dec. 3, 2013)
(applyingBryan'swillfulnessstandardto Section793(e) andexplaining the core of willful

misconductis to act with the knowledgeor intentto disregardthe law, not an evil intentto
injure the UnitedStates ) ; UnitedStates . Drake, 818 F. Supp. 2d 909, 918 (D. Md. 2011)

(applying Bryan's willfulness standard to Section 793(e) and noting the definition is
consistentwith FourthCircuitprecedentpredatingBryan); see also UnitedStatesv . Kim,
808 F. Supp. 2d 44, 54 (D.D.C. 2011) (applying Bryan's willfulness standardto Section
793( )) .
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A. Willfullycommunicates, delivers, or transmits to a person not
entitledto receive

Just as with retention, disclosure under Section 793(e ) requires that the

defendant act willfully that is,with the intent to do something the law forbids.763A

person is not entitled to receive national defense information ifhe or she lacks a need

to know and an appropriate clearance as required by the executive order.764

For an oral disclosure of information (as opposed to the disclosure of a classified

document ), the government must also prove that the possessor has reason to believe

the information ] could be used to the injury of the United States or to the advantage

of any foreign nation. Accordingly , to establish that Mr. Biden violated Section

793(e) when he read information from his notebooks to his ghostwriter , we would

need to prove that he acted with an intent to violate the law and had reason to believe

the information he disclosed could be used to harm the United States or benefit a

foreign nation.

763 Rosen, 445 F. Supp . 2d at 625-26 (applying willfulness standard to disclosure under
Sections 793(d) and 793(e)) .

764 See nn.758-59 above; Chapter One.

765 18 U.S.C. § 793(e) ; Rosen, 445 F. Supp. 2d at 625-26 (when disclosure involves

intangible information government must prove this additional and significant scienter

requirement that is analogousto bad faith, butthis requirementdoes not applyininstances

where the disclosureis througha tangible medium such as a document) ; accordDrake, 818

F.Supp. 2d at 917 ( Section793(e) provides for differentscienter requirementsdependingon

the character of the national defense item or data that a defendant is charged with

possessing. Incases like this one, involvingdocuments, the defendant needonly haveacted

willfully, as a defendant will more readily recognize a document relating to the national

defensebasedon its content, markingsor design than itwouldintangibleor oral information

thatmay notshare such attributes. ) .
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III. OTHERCRIMINALPROVISIONS

A. Other Espionage Act provisions

The other provisions of the Espionage Act do not fit the facts of this case.

Subsections (a), (b), and (c) of Section 793 are facially inapplicable because at no point

did we find evidence that Mr. Biden intended or had reason to believe the information

would be used to injure the United States or to benefit a foreign nation, which is a

requirement of those subsections.766 Subsection (d) also does not apply , because it

requires a failure to deliver materials on demand , and when asked to return any

classified materials from his vice presidency , Mr. Biden consented to searches and

returned all potentially classified materials that were discovered .767

Among other reasons, Section 793(f) does not fit because that subsection

requires removal of national defense information from its proper place of custody

by a personwho has lawfulpossession. That is a difficult requirement to apply here

because presidents and vice presidents are generally permitted to retain classified

information at their residences while in office. Because Section 793(f) can only be

violated when Mr. Biden had lawful possession (i.e. when he was vice president) any

removal ofclassified information would have occurred while Mr. Biden was stillvice

president , when that conduct was not proscribed by the executive order issued

766 18 U.S.C. 793( a) requires acting for the purpose of obtaining information

respecting the national defense with intent or reason to believe that the information is to be

used to the injuryofthe UnitedStates, or to the advantageofany foreignnation. Subsections

(b ) and ( ) incorporate this requirementby reference to the purpose aforesaid.
767 18 U.S.C. 793( d ) criminalizesconductwhere the defendant fails to deliver[the

nationaldefenseinformation] on demand to the officer or employeeof the UnitedStates
entitledto receiveit.
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pursuant to the president's authority to control national security information.It is at

least arguable that as vice president , Mr. Biden could not have removed national

defense information from its proper place of custody, as the statute requires,

because his home and other locations were proper places ofcustody during his time

in office.Inany case , interpreting Section 793(f) to apply to a sitting vice president's

conduct in that context would raise significant separation of powers concerns.768

Where such concerns exist,the Supreme Court and the Department ofJustice have

declined to interpret statutes as applying to the president769 or vice president770

absent clear statutory text.

768 United States . United States District Court, 407 U.S.297, 310 ( 1972) (President

has the fundamentalduty, under Art. II, § 1, of the Constitution, to preserve, protect and

defend the Constitution of the United States. ) ; Disclosureof Grand Jury Materialto the

IntelligenceCommunity 21Op. O.L.C. 159, 172( 1997) ( The Constitutionvests the President

withresponsibilityover allmatterswithinthe executive branchthat bear onnationaldefense

and foreign affairs, including the collection and dissemination of national security
information. ) .

769 See Franklin . Massachusetts, 505 U.S. 788, 800-01 (1992) (out of respectfor

separationofpowers, w e wouldrequireanexpressstatementby Congress beforeapplying
the AdministrativeProcedureAct to the president) ; The ConstitutionalSeparationofPowers
BetweenthePresidentandCongress, 20 Op. O.L.C. 124, 178 (1996) ( plain statementrule is
rootedin principles of constitutionalavoidance and separationof powers) ; Applicationof
ConsumerCreditReportingReformActof 1996to PresidentialNominationandAppointment

Process, 21Op. O.L.C.214, 214(1997) ( It is a well settledprincipleoflaw, appliedfrequently
by both the Supreme Court and the executive branch, that statutes that do not expressly
apply to the Presidentmust be construedas not applyingto him ifsuch applicationwould

involve a possible conflictwith his constitutionalprerogatives. ) ; Applicationof28 U.S.C.
458 to PresidentialAppointmentsof FederalJudges, 19 Op. O.L.C. 350, 351-53 ( 1995)

(articulatingthe well-settled principle that statutes that do not expressly apply to the
President must be construed as not applying to the President if such applicationwould
involvea possibleconflictwith the President'sconstitutionalprerogatives) .

770 The Executivepower isvested inthe president, U.S. CONST. art. 1 , andthe vice

presidenthas limitedconstitutionallyenumeratedfunctions, U.S. . art. I § 3 , amends.

XII, XX, XXV (vice president's constitutional duties include serving as president of the

Senate, openingthe certified votes from electors for the president and vice president, and

duties related to the death, disqualification, or inability of the president) . Thus, it could be

arguedthat the separationof powersconcerns givingrise to the express statementruleare
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B. Unauthorizedremovalof classified materials

We also considered the applicability of 18 U.S.C. § 1924, which criminalizes

the unauthorized removal of classified material by an officer , employee , contractor ,

or consultant of the United States . In addition to concerns about the statute's five

year limitations period,771 the statute's text suggests that it should not apply to the

conduct ofa sitting president or vice president.

First, the statute requires removal without authority, and when Mr. Biden

was vice president he was authorized to take and keep classified materials at his

private residences. Because any act of removal must have occurred when Mr. Biden

was vice president, it was arguably done with authority .

Second,the statute does not explicitly apply to a president or vice president,

and given the significant separation of powers concerns that would result from the

statute's application to a sitting president or vice president, the express statement

rule cautions against construing the statute to apply.772

less applicable to the vice president. See Mem. from Laurence H. Silberman, Dep. Gen.,
for Richard T. Burress, Office of the President, Re: Conflict of Interest Problems Arising out
ofthe President's Nomination of Nelson A. Rockefeller to be Vice President under the Twenty
Fifth Amendment to the Constitution , at 2 (Aug. 28, 1974) . Nonetheless , given that the vice
president is an elected constitutional officer who is regularly delegated significant executive
duties , the Department of Justice has long applied the express statement rule to vice
presidents. Whether the Office of the Vice President is an Agency for Purposes ofthe Freedom
of Information Act, 18 Op. O.L.C. 10, 11 (1994) ( Because the Vice President is also a
constitutional officer, the same express statement rule should apply (citation omitted) in
the context of determining whether the Freedom of Information Act applies to the Office of
the Vice President.); Conflict of Interest Problems, at 5-6 (concluding that a federal conflict
of-interest statute does not apply to either the president or vice president because [i t would
be strange for Congress to subject the President and the Vice President to possible criminal
prosecution without naming them explicitly . ) .

771 18 U.S.C. 3282.

772 Seenn.768-70above.
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Finally,because Section 1924 requires that a defendant knowingly remove [d

classified information without authority and with the intent to retain [it] at an

unauthorized location, a prosecution under this statute would face many ofthe same

evidentiary hurdles discussed in Chapters Eleven and Twelve.

C. Removing, concealing , or destroying a government record

Title 18 U.S.C. 2071 criminalizes removing , concealing , or destroying

government records . While there is scant case law,most courts that have addressed

the statute's elements have required proof that the defendant deprived, or attempted

to deprive , the government of its ability to use a given record .773 We found no evidence

that the government was deprived of the use of any of the materials recovered during

this investigation or that Mr. Biden acted with the intent to deprive the government

of any record. In fact, no one in the government seems to have noticed that any

classified materials were missing at any point from the time Mr. Biden left office on

January 20,2017 , until marked classified documents were found at the Penn Biden

UnitedStates . Hitselberger, 991F.Supp 2d 108, 122-24(D.D.C.March5, 2014)
(analyzingcaselaw and concluding the governmentwill needto provethat [the defendant]

obliteratedinformationfrom the publicrecord) ; UnitedStates . Rosner, 352 F. Supp. 915,
921(S.D.N.Y.1972); UnitedStatesv . North, 708 F. Supp. 364, 369 n.3 (D.D.C.1988); accord
UnitedStatesv . Poindexter, 725 F. Supp. 13, 20 (D.D.C. 1989) ( The obviouspurposeof the

statute is to prohibitthe impairmentof sensitivegovernmentdocuments. . . ) ; McInerney
. United States, 143 F. 729, 730-31( 1st Cir. 1906) (Section2071's predecessorstatutewas

"enactedfor the purposeof protectingrecords, papers, and proceedingsof courtsofjustice,

and papers, documents, and recordsfiled or depositedin the public offices of the federal
government) ; United States . De Groat, 30 F. 764, 765 (E.D. Mich. 1887) (the essential
element of Section 2071's predecessorstatute was the specificintent to destroy them as
recordsof a publicoffice; or inother words, to obliterateor concealthemas evidenceof that
whichconstitutestheir value as public records, or to destroyor impairtheir legaleffect or
usefulnessas a recordof our governmentalaffairs ) ; but see United States . Lang, 364

F.3d 1210, 1221-22 ( 10th Cir. 2004) (finding that a copy of a government record itself

functionsas a recordfor purposesof § 2071 ), cert. granted, on othergrounds, 543 U.S.
1108(2005), andopinionreinstatedinpart, 405 F.3d 1060( 10thCir. 2005).
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Center on November 2, 2022. It is therefore unlikely we could prove deprivation.

Section 2071 also requires proof ofwillfulness , a heightened mens rea discussed above

in sections I.C,II.A. And so even putting aside the issue of deprivation, any Section

2071 charge would fail for the same reasons discussed in Chapters Eleven and

Twelve .
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CHAPTER TEN

HISTORICAL BACKGROUND

I. HISTORICALLY, FORMER PRESIDENTS AND VICE PRESIDENTS TREATED ALL

RECORDS AS PERSONAL PROPERTY

For most of our nation's history, presidents and vice presidents treated all

records from their respective administrations including records relating to issues of

national security as personal property that they took with them upon leaving

office A congressionally commissioned study found in 1977 that , when leaving

office , past presidents routinely took national security files including briefing

materials for the President , records of negotiations with foreign governments ,

correspondence with foreign heads of state or governments , [and] correspondence

with or directives to agencies within the Executive branch on foreign affairs . 775

The practiceofoutgoing presidents andvice presidents retaining their records

was reconsidered inthe 1970s,culminatinginthe passageofthe PresidentialRecords

Act in 1978.776 The Act provides that all Presidential records -documents created

See Nixon . UnitedStates, 978 F.2d 1269, 1270 (D.C.Cir. 1992) (remarkingupon

the long and unbrokenhistory relatingto the use, control, and dispositionofpresidential
papers andconcluding thatMr.Nixon, likeevery Presidentbeforehim, hada compensable

property interest in his presidentialpapers ) ; Title to PresidentialPapers Subpoenas, 43

Op. Att'y Gen. 11, 11 ( 1974) (former presidents ownership of materials from their
administrationwas a matterof almost unvariedunderstandingof all three branchesofthe
Governmentsince the beginningof the Republic ) ; FINALREPORTOF THE NATIONALSTUDY
COMMISSIONON RECORDSAND DOCUMENTSOF FEDERALOFFICIALS at 16 (March31, 1977)

The papersofVice Presidentsof the UnitedStates havetraditionallybeen disposedof in

the samemanneras Presidentialpapers; that is, Vice Presidentshave removedthemwhen

theyleft office. ) .
775 FINALREPORTOF THE NATIONALSTUDYCOMMISSIONat 14-15.

776 Before the Presidential Recordings and Materials Preservation Act of 1974, which

applied only to former President Nixon, Presidents exercised complete dominion and control

over their presidential papers. Nixon, 978 F.2d at 1277. In 1978, Congress prospectively
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or received by the president or his staff to assist or advise him in carrying out his

official duties belong to the government.777 In contrast, p ersonal records remain

the property of the former officeholder.778

The Act defines personal records to mean all documentary materials ,or any

reasonably segregable portion thereof, of a purely private or nonpublic character

which do not relate to or have an effect upon the carrying out of the constitutional ,

statutory , or other official or ceremonial duties of the President . 779 Such personal

records include diaries , journals , or other personal notes serving as the functional

equivalent of a diary or journal which are not prepared or utilized for, or circulated

or communicated in the course of, transacting Government business . 780

While the Presidential Records Act marked a turning point in the treatment of

presidential materials , as discussed in Chapter Nine , the Act does not exempt former

presidents and vice presidents from specific prohibitions on removing, retaining

losing, or disclosing classified and national defense information.781

After the Act's passage, at least one former president, President Reagan,left

office with his presidentialdiaries,which contained classified information,and stored

those diaries at his private home. The Department of Justice,the NationalArchives,

and others knew that President Reagan treated his diaries (containing classified

abolished presidential ownership of White House materials with the Presidential Records

Act. Id. at 1277 n . 19.

777 44 U.S.C. 2201-02.

778 Id. 2201-03; Nixon, 978 F.2dat 1277n.19.

779 44 U.S.C. 2201( ) .
780 .

781See ExecutiveOrder 13526 4.14.4; 18 U.S.C. 793.



information) as personalproperty, but no agency took action to recover the classified

materialsor to investigateor prosecutethe formerpresident.

II. THE REAGAN DIARIES

The first president subject to the Presidential Records Act, Mr. Reagan kept a
diary in which he wrote an entry nearly each day while he served as president .782 His

diaries contained information that was classified up to Top Secret/Sensitive

Compartmented Information level,and remained so until 2007 or later, years after

Mr.Reagan died. Mr. Reagan took all five volumes of his diaries home with him when

he left office, and at that time , itwas known to the Department of Justice , the Iran

Contra Independent Counsel, and the National Archives that (1) Mr. Reagan's diaries

contained Top Secret classified information , and (2) Mr. Reagan treated his diaries

as personal property that was not in the National Archives possession The

782 Ronald Reagan, THE REAGAN DIARIES ix (Douglas Brinkley ed., First Harper
Perennial Ed. 2009).

Other former presidents kept diaries or journals that they took with them after
they left office. For example, President George H. W. Bush regularly kept a dictated diary
that was laterquoted extensively inpublished works. Interview by George W. Bushwith Jon
Meacham, Author, DESTINY AND POWER, (Nov. 8 2015), https://www.c
span.org/video/?400044-2/destiny-power; JON MEACHAM, DESTINY AND THE
AMERICAN ODYSSEY OF GEORGE HERBERT WALKER BUSH (Kindle ed. 2015); George H. W.
Bush & Brent Scowcroft, A WORLD TRANSFORMED (FirstVintage Books ed. 1999) . President
Carter also kept a dictated diary that was typed up by his secretary and that he took with
him upon leaving office. Jimmy Carter, WHITE HOUSE DIARY xii-xv (2010) . Mr. Carter
published excerpts from that diary keepingthe original, full version with him at his home
and transferring a copy to his presidential library. Id. While there is some reason to think
that the Bush and Carter diaries may have also contained classified information, the
historical recordis clear that Mr.Reagan's diaries did and that relevant governmententities
knew ofMr.Reagan's possession of that material.

We also examinedthe practices ofother former Presidents predatingthe Presidential

Records Act, but we were unable to glean much from that inquiry. Like the key statutory

provision, 18 U.S.C. § 793(e) , the modern classification system did not come into being until

the mid-20th century. See Cong. Research Serv. The Protection of Classified Information:
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Department ofJustice also repeatedly described the diaries in public court filings as

Mr.Reagan's personal records.784

Mr. Reagan's personal possession of his diaries , and the fact that portions of

his diaries were classified up to the Top Secret level, was also known to the

Congress78785 and the federal courts.786 In the wake of the Iran-Contra affair , Mr.

Reagan produced relevant excerpts from his diaries to various investigative bodies,

including congressional committees and the Independent Counsel.787 During the

Independent Counsel's prosecution of former National Security Adviser John

The LegalFramework1 (updatedFeb. 2 , 2023). Two Presidentsduring this period died in

office (FranklinD. Rooseveltand John F. Kennedy), and several appear to have entered

agreements while in office expressly contemplatingtheir continued access to classified

informationintheir presidentialpapersafter the end of their terms. See Letterfor JamesB.

Rhoadsand Robben W. Flemingfrom GeraldR. Ford, annexB , § 5(c) (vii) , (d) , (g) (Dec. 13,
1976), https://www.fordlibrarymuseum.gov/library/forddeed.asp; Letterfor LawsonB.Knott,
Jr., from LyndonB. Johnson, §§ 2(c) (ii) & (e) , 5 (Aug. 13, 1965), reprinted in 111Cong. Rec.
21661-62(1965) ; Letter for FranklinFloete from DwightD. Eisenhower, §§ 5, 7(a) , 8 (Apr.
13, 1960), reprintedin The PublicDocumentsAct : Hearingson H.R. 16902and Related
LegislationBeforethe Subcomm. on Printingofthe H. Comm. on H. Admin., 93d Cong., 2d

Sess. 134 ( 1974) . Norwere we able to find specificevidencethat the Departmentof Justice

wascontemporaneouslyawareof anyinstanceswhere theseearlierPresidentskeptclassified

materialswithout appropriatesafeguards. For these andother reasons, what we havebeen
able to discernabout the earlier history sheds little light on the questionat hand and our
analysisfocuses on the Reagandiaries as the most probativehistoricalexample.

784 See, e.g., Memorandum in Support of Motion to Quash Subpoena to Archivist and

Statement of Interest by the Department of Justice at 5-6 , United States . Poindexter, Crim.

No. 88-0080-01 (HHG) (D.D.C. Dec. 6 , 1989) (DOJ Mot. to Quash in Poindexter) .
785 Lawrence Walsh, FINAL REPORT OF THE INDEPENDENTCOUNSEL FOR IRAN/ CONTRA

MATTERS: VOLUME at 686 n.30 (1993) ( Access to the President's relevant diary entries

was providedby the President to the Tower Commission, the Congressional Committees and

to the Independent Counsel, who reviewedthem in1987. ) .

786 UnitedStates . Poindexter, 732F. Supp. 135, 137-41( D.D.C.Jan. 30, 1990) .

787 Memorandum of Points andAuthorities in Supportof Motionby FormerPresident
Ronald W. Reaganto Quash Subpoena at 32-33, United States v. Poindexter, Crim. No.88
0080-01 (HHG) (D.D.C. Dec. 6 , 1989) (Reagan Mot. to Quash in Poindexter); David E.
Rosenbaum, Reagan Will Allow Investigators to See DiaryItems on IranAffair, N.Y.TIMES
(Apr. 9, 1987), https://www.nytimes.com/1987/04/09/world/reagan-will-allow-investigators
to-see- diary-items- on-iran- affair.html.
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Poindexter,Poindexter sought Mr. Reagan's diary entries for purposes ofhis criminal

defense.788 In numerous public filings and judicial opinions in 1989 and 1990 after

Mr. Reagan left office , the Department of Justice and the U.S. District Court both

acknowledged that Mr. Reagan's diaries contained information that was classified,

including Top Secret information about sensitive matters.789

While this litigation was ongoing , Mr. Reagan was a private citizen living in

California, where he kept his diaries at his private home, apparently outside of

facilities that were authorized to store Top Secret information.790 According to the

editor of the published versions of Mr. Reagan's diaries, [f or several years after their

return to California , the Reagans would often sit together in their den after dinner,

reading aloud from their diaries and reminiscing about their White House years .

While it is unlikely that, after leaving office ,Mr. Reagan's den was approved for the

storage of Top Secret/Sensitive Compartmented Information, Mr. Reagan retained

Secret Service protection at his home for the remainder of his life.792 Mr. Reagan

maintained the ability to receive and handle classified information after leaving the

788 Memorandum in Support of Motion to Quash Subpoena to Archivist and Statement
of Interest by the Department of Justice at 5-6, United States . Poindexter , Crim . No. 88
0080-01 (HHG) (DOJ Mot. to Quash in Poindexter ) ; Lawrence Walsh, Final Report of the
Independent Counsel for Iran/ Contra Matters: Volume at 686 n.30 (1993) .

789 E.g., DOJ Mot. to Quash at 5-7, United States . Poindexter , Crim. No. 88-0080-01

(HHG) ; Poindexte 732 F. . at 137-41.

790 See Ronald Reagan, THE REAGAN x (Douglas Brinkley ed., First Harper
Perennialed. 2009) .

791 Id. Itis notclearthat theDepartmentof Justiceknew, at the time ofthePoindexter

litigation, howMr.Reagan'sdiarieswere stored, or who hadaccessto them.

792 Act of Sept. 15, 1965, Pub. L. No. 89-186, 79 Stat. 791 ( 1965) (codified as amended

at 18 U.S.C. 3056) ; Former Reagan Official Tr . at 51-52 (Mr. Reagan's private residence

had Secret Service protection that involved converting portions of the home into Secret

Service Space. Former Reagan Official described the home as a very tight secured 24/7

protectedfacility. ) .
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White House, as he continued to receive national security briefings at his office space

located a few miles from his home, and he consulted with President George H. W.

Bush about foreign affairs.793 Notably , Secret Service agents collected daily

intelligence briefing materials after Mr. Reagan had finished with them and ensured

that they were properly destroyed .794

The wider American public also knew of the existence of Mr. Reagan's diaries .

Indeed, the diaries served as sources for at least three publications that Mr.Reagan

or his representatives authorized: (1) An American Life,795 Mr. Reagan's

autobiography published in 1990;(2) Dutch,a biography authored by Edmund Morris

and published in 1999 and (3) The Reagan Diaries, a collection of the diaries

themselves first published in2007 after Mr. Reagan's death.797 Notably,An American

Life was being written during the Poindexter litigation798 and includes dozens of

verbatim quotations from Mr. Reagan's diaries.799 And even as early as 1989, the

classified nature ofMr. Reagan's diaries was discernable to any member of the public

who read filings and opinions from the Poindexter litigation.800

2011) .

793 Former ReaganOfficial Tr. at 26-41.
794Id.

795RonaldReagan, AN AMERICANLIFE (First Thresholdtrade paperbacked. Jan.

796 Edmund Morris, DUTCH ( Random House 1999) .

797 Ronald Reagan, THE REAGAN DIARIES (Douglas Brinkley ed., First Harper
Perennial ed. 2009).

798 Robert Lindsey , GHOST SCRIBBLER : SEARCHING FOR REAGAN, BRANDO AND THE

KING OF POP , Chapter 37 (2d ed. 2014) (explaining that ghostwriter Robert Lindsey began

helping Mr. Reagan write the book after a March 1989 interview) .

799 E.g., Reagan, AN AMERICAN LIFE 445-47.

800 E.g., DOJ Mot. to Quash at 5-7, United States . Poindexter , Crim . No. 88-0080-01

(HHG) ; Poindexter , 732 F. Supp . at 137-41.
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Mr. Reagan died in 2004.801 In2005 ,Nancy Reagan provided his diaries to the

Reagan Library ,802 which is run by the National Archives ,803 so that the diaries could

be publicly displayed as part of the collection of Mr. Reagan's personal papers.804 At

that time, the Archives worked with officials at the National Security Council to

identify several pages of material that were still classified up to the Top

Secret/Sensitive Compartmented Information level . Archives officials removed all

pages containing classified information from the diaries so they could be publicly

displayed .

Meanwhile, a historian reviewed the unclassified portions of Mr. Reagan's

diaries and compiled a collection of them for publication in 2007.805 The Reagan

Diaries was a bestseller,806 and a New York Times article from May 2007 remarked

that readers can get a retroactive sense ofbeing in on some classified information. 807

Today , anyone can view online the full set of Mr. Reagan's presidential diaries ,

Press Release, The White House, Announcing the DeathofRonald Reagan (June 6,
2004), https://georgewbush-whitehouse.archives.gov/news/releases/2004/06/20040606
1.html.

802Anna Bakalis, LibraryGets FirstLookat ReaganDiaries VC STAR (May20, 2007) ,

https://archive.vcstar.com/news/library-gets-first-look-at-reagan-diaries-ep-375630016

352887941.html.

803 Ronald Reagan Presidential Library & Museum : About Us, Ronald Reagan

Presidential Library & Museum, https://www.reaganlibrary.gov/about-us (last visited Feb. 2 ,
2024) .

804 Interview of Michael Duggan & Douglas Brinkley (Apr. 27, 2007), https://www.c
span.org/video/?198343-1/the-reagan-diaries# .

805 Anna Bakalis , Library Gets First Look at Reagan Diaries VC STAR (May 20, 2007) ,

https://archive.vcstar.com/news/library-gets-first-look-at-reagan-diaries-ep-375630016
352887941.html.

806 BEST SELLERS: July 29, 2007, N.Y. TIMES July 29, 2007),
https://archive.nytimes.com/query.nytimes.com/gst/fullpage
9C05E7DD1431F93AA15754C0A9619C8B63.html.

807 Motoko Rich, History Made Intimate Through Reagan's Diaries , N.Y. TIMES (May

3 , 2007) , https://www.nytimes.com/2007/05/03/books/03diar.html
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excluding a small number of excerpts that were redacted for personal reasons or

national security concerns .808

There isno indication that Mr. Reagan acted with any illintent, attempted to

secret away his diaries, or hidtheir existence or content from appropriate authorities .

Quite the opposite, he disclosed the existence of his diaries to several investigative

bodies during the Iran-Contra investigations . And during the Poindexter litigation,

Mr.Reagan's personal attorneys and the Department of Justice repeatedly asserted

that the diaries were Mr. Reagan's personal property.809 But it was apparent his

diaries contained classified information. Indeed, some diary entries specifically

described information recorded there as very hush, hush or top secret.

entries were obviously classified at the time he wrote them; some continued to be

classified until at least 2007; and some contain national security information that

appears to be sensitive to this day.811

808 E.g., White House Diaries, Diary Entry 01/20/1988, Ronald Reagan Presidential
Foundation & Institute , https://www.reaganfoundation.org/ronald-reagan/white-house
diaries/diary -entry - 01201988/ (last visited Feb. 2, 2024).

809 Reagan Mot. to Quash at 1-2, United States . Poindexter, Crim. 88-0080-01

(HHG) .

810 12/1/23National Security Council productionof classified excerpts from Reagan
diaries.

811We reviewedsome of the materials that were deemed to be classifiedat the Top

Secret/ Sensitive Compartmented Information level when the National Security Council

conducted prepublicationreview for the ReaganDiaries. While we did not submit those

unpublishedentries for a new classificationreview, the subject matter appears to us to be

sensitiveeventoday. 12/1/23NationalSecurityCouncilproductionofclassifiedexcerptsfrom

Reagan diaries. Additionally, NationalArchives officials seem to have inquiredabout the
classificationstatus of the diaries in2022 and weretold that the diaries remainedclassified

at theTop Secret/ SensitiveCompartmentedInformationlevel. NARAEmployeeTr. at 61-63.
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I.

CHAPTERELEVEN

ANALYSISOF THEEVIDENCE CLASSIFIEDAFGHANISTANDOCUMENTS

INTRODUCTION

There is evidence that , after his vice presidency,Mr. Biden willfully retained

marked classified documents about Afghanistan and unmarked classified

handwritten notes in his notebooks , both of which he stored in unsecured places in

his home. He had no legal authority to do so, and his retention of these materials,

and disclosure ofclassified information from his notebooks to his ghostwriter, risked

serious damage to America's national security .

But the evidence falls short of proof beyond a reasonable doubt that Mr. Biden

retained and disclosed these classified materials willfully .The Department's prior

treatment of former presidents and vice presidents who kept national security

materials also counsels against prosecution of Mr. Biden, as do the most relevant

aggravating and mitigating facts presented here.812 Therefore , under established

Department principles , we decline criminal charges against Mr. Biden relating to the

classified Afghanistan documents and his classified notebooks.813 We would do so

even ifwe were not bound by the Office of Legal Counsel's legal conclusion that a

sitting president may not be charged with federal crimes.814

Inreachingthese conclusions, we consider two questions. First, whether the

evidence proves beyond a reasonable doubt that a crime occurred; and then, if so,

812 See U.S.Dep'tof Just. , Just. Manual§ 9-27.320( 2023) .

813 See id. at 9-27.001, 9-27.220, 9-27.230(2023) .

814 A SittingPresident'sAmenabilityto IndictmentandCriminalProsecution, 24 Op.
O.L.C.222, 260 (2000).
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whether criminal charges are warranted . Thus , the Department's Justice Manual

requires federal prosecutors to determine whether the person under investigation

committed a federal offense and whether the admissible evidence will probably be

sufficient to obtain and sustain a conviction. 815 Next,the Manual directs prosecutors

to evaluate relevant aggravating and mitigating facts and to determine whether

criminal charges are supported by a substantial federal interest. A prosecutor

should seek criminal charges only after considering each of these questions and

making a policy judgment that the fundamental interests of society require the

application of federal criminal law to a particular set of circumstances [.] 817

We address the first question, the sufficiency of the evidence, for the classified

Afghanistan documents immediately below, then for the classified notebooks in

Chapter Twelve. We discuss the second question, whether criminal charges are

otherwise warranted, for both sets of classified material in Chapter Thirteen.

THERE ISEVIDENCE THAT MR. BIDEN RETAINED THE CLASSIFIED

AFGHANISTAN DOCUMENTS

II.

In a recordedconversation on February 16, 2017, at Mr. Biden's rental home

in Virginia, Mr. Biden told Mark Zwonitzer that Mr. Biden had just found all the

815U.S.Dep'tof Just. , Just. Manual 9-27.220( 2023) .

816 See id. at § 9-27.220 (2023) . In determiningwhether prosecutionwould serve a

substantial federal interest, prosecutors should weigh all relevant considerations,

including: ( 1) federallaw enforcementpriorities; (2 ) the natureand seriousnessoftheoffense;

(3 ) the deterrenteffect of prosecution; (4 ) the person's culpability; (5) the person's criminal

history, or its absence; (6 ) the person's willingness to cooperate in the investigationor

prosecutionofothers; (7) theperson'spersonalcircumstances; (8 ) the interestsofanyvictims;

and (9) the probable sentence or otherconsequencesif thepersonis convicted; and (10) other

relevantfacts. Id. § 9-27.230.

817 Id. 9-27.001(emphasisadded) .
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classified stuff downstairs . 818 According to what Mr. Biden told Zwonitzer , all the

classified stuff related to President Obama's 2009 decision to surge American troops

to Afghanistan , and to a pivotal moment when Mr. Biden sent President Obama his

handwritten Thanksgiving memo opposing the troop surge.819 Photos of the Virginia

home show that the lowest level downstairs Mr. Biden told Zwonitzer he

had just found all the classified stuff included rooms that Mr. Biden used as work

and storage spaces.820

Six years later, during this criminal investigation, the FBI recovered marked

classified documents relating to the debate over the 2009 Afghanistan troop surge in

a box in Mr.Biden's Delaware garage.821 The classified documents were in folders

that also contained drafts of Mr. Biden's Thanksgiving memo, other source

documents for that memo, and other memos establishing Mr. Biden's strong

contemporaneous opposition to the surge.822 The folders of classified Afghanistan

documents appear to be files ofMr. Biden's creation, labeled in his handwriting, and

containing memos and intelligence products he removed from the ordinary flow of

paper he received as vice president 823 Inside Mr. Biden's home office, agents found

his Af/Pak 1 notebook with the classified Thanksgiving memo tucked inside.824

818 See Chapter Five.

819 See ChaptersFiveandSix.

820 See Chapter Five.
821 See Chapter Six.
822 See id.

823 See id.

824 See id.
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In the same box in the garage where FBI agents found the classified

Afghanistan documents, agents also found other documents of great personal

importance to Mr. Biden, including photos of his son Beau and documents Mr. Biden

filed, accessed, and used in early 2017, during the same time he told Zwonitzer he

found the classified documents about Afghanistan in his Virginia home.825 The

evidence suggests that Mr. Biden maintained these files himself.

Mr. Biden had a strong motive to keep the classified Afghanistan documents .

He believed President Obama's 2009 troop surge was a mistake on par with

Vietnam 826 He wanted the record to show that he was right about Afghanistan ; that

his critics were wrong; and that he had opposed President Obama's mistaken decision

forcefully when itwas made that his judgment was sound when it mattered most.827

This evidence provides grounds to believe that Mr. Bidenwillfully retained the

marked classified documents about Afghanistan. If he was not referring to those

documents later found inhis garage when he told Zwonitzer he had just found all

the classified stuff downstairs , it is not clear what else Mr. Biden could have been

referringto.828

Nevertheless, for the reasons below, we believe this evidence is not strong

enough to establish Mr. Biden's guilt beyond a reasonable doubt.

825 SeeChaptersFiveand Six.

826 See Chapter Six.
827 See id.

828 See Chapters Five and Six.
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THE EVIDENCE FALLS SHORT OF ESTABLISHINGMR. BIDEN'S

RETENTION OF THE CLASSIFIED AFGHANISTAN DOCUMENTS BEYOND A

REASONABLEDOUBT

InFebruary 2017, when Mr. Biden told Zwonitzer he had just found all the

classified stuff downstairs , Mr. Biden was at his home in Virginia.829 In December

2022, the FBI recovered the marked classified documents about Afghanistan in the

garage ofMr. Biden's home in Delaware , nearly six years later and over one hundred

miles away 830 When the FBI recovered the documents in 2022 , Mr. Biden was the

sitting president , and he was authorized to have classified documents in his private

home. Thus , any criminal charges would most plausibly depend on Mr. Biden's

possession of the Afghanistan documents in the Virginia home in 2017 ,when he was

not in office.

III.

There are at least three defenses likely to create reasonable doubt as to such

charges.First,Mr.Biden could have found the classified Afghanistan documents at

the Virginia home in 2017 and then forgotten about them soon after . This could

convince some reasonable jurors that he did not willfully retain them. Second, Mr.

Biden might not have retained the classified Afghanistan documents in the Virginia

home at all.They could have been stored, without his knowledge, at his Delaware

home since the time he was vice president.This would rebut charges that he willfully

retained the documents in Virginia. Finally, Mr. Biden could have found only some

of the classified Afghanistan documents in the Virginia home in 2017 the ones in

the manila Afganastan folder found in the garage box and it is unclear whether

829 See Chapter Five.

See Chapter Six.
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this foldercontainednationaldefenseinformation. Thistoo wouldrebutchargesthat

he willfully retained national defense information, as required by the criminal

statute.831

We discuss each potentialdefense in turn.

Mr.Bidenmay have found the classifieddocumentsin Virginia

inFebruary2017 and then forgottenaboutthem

Itis possible thatMr.Bidenencounteredthe classified Afghanistandocuments

at the Virginia home in February 2017, told Zwonitzer about them, and then, soon

after, forgot about them and did not willfully retain them. While such a swift and

permanent bout of forgetfulness may seem implausible, several pieces of evidence

provide some support for this possibility.

IfMr. Biden discovered classified documents at the Virginia home on February

16, 2017, when he told Zwonitzer he just found all the classified stuff downstairs , it

may not have been something he found memorable . Mr. Biden, after all, had seen

classified documents nearly every day for the previous eight years . As vice president,

he regularly and permissibly kept classified documents in his home.832 When he

spoke to Zwonitzer in February 2017,Mr. Biden had left the White House less than

a month earlier . After more than forty years in the highest ranks of government, he

was accustomed to having staff members attend to the details of handling,storing,

and retrieving classified documents.833 For a person of his position , the presence of

classified documents might not have been noteworthy, and it may have seemed

A.

831 See 18 U.S.C. 793(e ) .

832 See ChapterThree.
833 See id.
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natural that someone else would inevitably take care of it, because, for Mr. Biden,

that is how it had nearly always worked.

In response to this defense, the government could note that several weeks

before the February 2017 conversation with Zwonitzer , just after leaving the vice

presidency ,Mr. Biden returned different classified material he found in the Virginia

home, giving a slim binder of material possibly relating to foreign leader calls to his

personal aide to return to the White House.834 One explanation is that Mr. Biden

returned the binder of foreign leader calls because he did not care about it,whereas

he intentionally kept the classified Afghanistan documents because he cared about

them a great deal.

But another inference the evidence permits is that Mr. Biden returned the

binder of classified material to the personal aide because , after leaving office,Mr.

Biden did not intend to retain any marked classified documents . As Mr. Biden said

in his interview with our office , ifhe had found marked classified documents after the

vice presidency , I would have gotten rid of them . I would have gotten them back to

I had no purpose for them , and I think it would be inappropriate for

me to keep clearly classified documents 835 Some reasonable jurors may credit this

statement and conclude that ifMr. Biden found the classified Afghanistan documents

in the Virginia home, he forgot about them rather than willfully retaining them.

their source. . .

Mr. Biden's own words to Zwonitzer provide some support for this conclusion .

Inthe recorded conversation when Mr. Biden told Zwonitzer he had just found all

SeeChapterSeven.

835 Biden10/9/23Tr. at 41.
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the classified stuff downstairs, Mr. Biden's tone was remarkably casual. His sole

reference to this discovery ofclassified documents was this brief aside. Mr. Biden did

not sound surprised or concerned by the documents he referenced. While reasonable

jurors could draw different conclusions from Mr. Biden's seeming nonchalance, one

conclusion is that if Mr. Biden discovered classified documents, it simply was not

significant to him and was something he could have quickly forgotten.

After all, the Afghanistan documents and the 2009 troop surge played no role

in Promise Me,Dad, the book Mr. Biden wrote with Zwonitzer in early 2017.836 There

is no reason to believe Mr. Biden intended to discuss the 2009 Afghanistan troop

debate in his book, which, as explained in Chapter Five, covered his experiences in

2014 and 2015. In dozens of hours of recorded conversations with Zwonitzer in 2016

and 2017, when Mr. Biden talked about a vast array of topics , the Afghanistan

documents never came up again.837 This may suggest that after February 16, 2017,

the documents were simply not on Mr. Biden's mind.

Mr.Biden's memory also appeared to have significant limitations bothat the

time he spoke to Zwonitzer in 2017, as evidenced by their recorded conversations,and

today , as evidenced by his recorded interview with our office . Mr. Biden's recorded

conversations with Zwonitzer from 2017 are often painfully slow , with Mr. Biden

struggling to remember events and straining at times to read and relay his own

notebook entries.838

See generally Biden, PROMISE ME, DAD; Chapter Five.

See generally FBI Serials 315, 335 .

See generally id.
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In his interview with our office , Mr. Biden's memory was worse . He did not

remember when he was vice president , forgetting on the first day of the interview

when his term ended ( if it was 2013 when did I stop being Vice President? ) , and

forgetting on the second day of the interview when his term began ( in 2009 , am I

still Vice President? ) He did not remember, even within several years , when his

son Beau died.840 And his memory appeared hazy when describing the Afghanistan

debate that was once so important to him. Among other things, he mistakenly said

he had a real difference " of opinion with General Karl Eikenberry, when, in fact,

Eikenberry was an ally whom Mr. Biden cited approvingly in his Thanksgiving memo
to President Obama.841

In a case where the government must prove that Mr. Biden knew he had

possession of the classified Afghanistan documents after the vice presidency and

chose to keep those documents , knowing he was violating the law, we expect that at

trial, his attorneys would emphasize these limitations in his recall.

We also expect many jurors to be struck by the place where the Afghanistan

documents were ultimately found inMr.Biden's Delaware home: in a badly damaged

box in the garage, near a collapsed dog crate, a dog bed, a Zappos box, an empty

bucket,a broken lamp wrapped with duct tape, pottingsoil,and synthetic firewood.842

Biden 10/8/23 Tr. at 146; 10/9/23 Tr. at 45 .

840 Biden10/8/23Tr. at 82-83.

841 Biden 10/9/23 Tr. at 17; Recovered document D20.

842 See ChapterSix.
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Zapposj

GarageboxwithclassifiedAfghanistandocumentsas encountered by FBI( Dec. , 2022)

A reasonable juror could conclude that this is not where a person intentionally

stores what he supposedly considers to be important classified documents , critical to

his legacy Rather, it looks more like a place a person stores classified documents he

has forgotten about or is unaware of. We have considered and investigated the

possibility that the box was intentionally placed in the garage to make it appear to

be there by mistake,but the evidence does not support that conclusion.

Finally, Mr. Biden's cooperation with our investigation will likely cause some

jurors to conclude that the Afghanistan documents were in his Delaware home by

mistake, which is consistent with him forgetting about the documents soon after he

See id.
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discovered them in the Virginia home.Most significantly , Mr. Biden self- reported to

the government that the Afghanistan documents were in his Delaware garage and

consented to searches of his house to retrieve them andother classified materials.He

also consented to searches of other locations, and later in the investigation, he

participated in an interview with our office that lasted more than five hours and

provided written answers to most ofour additional written questions.

Many will conclude that a president who knew he was illegally storing

classified documents in his home would not have allowed a search of his home to

discover those documents and then answered the government's questions afterwards.

While various parts of this argument are debatable , we expect the argument will

carry real force for many reasonable jurors . These jurors will conclude that Mr.

Biden a powerful,sophisticated person with access to the best advice in the world—

would not have handed the government classified documents from his own home on

a silver platter ifhe hadwillfully retained those documents for years . Just as a person

who destroys evidence and lies often proves his guilt, a person who produces evidence

and cooperates will be seen by many to be innocent.

To prove that Mr. Biden willfully retained the Afghanistan documents, the

government must establish that he acted with a bad purpose either to disobey or to

disregardthe law 844 Reasonablejurors couldconclude that Mr.Bidendiscoveredthe

See Chapter Nine; Morison, 844 F.2d at 1071(emphasis omitted) ; accord Court's

Instructions to the Jury at 22, Brown, No.21-cr -348, ECF No. 304; Government's Proposed

Jury Instructions at 24, Sterling, No. 1 :10-cr -485, ECF No. 258; Final Jury Instructions at
19, Ford, No. 05-cr-235
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Afghanistan documents in his Virginia home and then forgot about them almost

immediately Suchjurors would likely acquit him.

B. The classifieddocumentsmay never havebeenin the Virginia
home

The second potential defense argument is that Mr. Biden may not have

retained the classified Afghanistan documents in the Virginia home at all. While

there is evidence that he did, most notably his recorded statement to Zwonitzer in

February 2017, that evidence is not conclusive.

First, as discussed in Chapter Seven , while the evidence provides clues that

the classified Afghanistan documents were stored in the Virginia home , there is no

definitive evidence putting them there . Beyond the Zwonitzer recording, no witness ,

photo, e -mail, text message , or other evidence establishes that the documents were

ever stored in Virginia . When considering charges that Mr. Biden willfully retained

the classified documents in the Virginia home in February 2017, this absence of

additional direct evidence that the documents were in the Virginia home in February

2017 is significant .

Second,the Zwonitzer recording itself is not conclusive . When writing Promise

Me, Dad, Zwonitzer recorded dozens of hours of conversation with Mr. Biden, and

those recordings show that Mr. Biden's statements were often imprecise and his

meaning was not always clear.845 That was particularly true when Mr. Biden spoke

elliptically or in asides,as he did when he briefly referenced finding all the classified

stuff downstairs . Given Mr. Biden's tendency towards loose talk with Zwonitzer

845 SeegenerallyFBISerials315, 335.
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and Mr. Biden's limited precision and recall during his interview with our office,

discussed above reasonable jurors may hesitate to place too much evidentiary

weight on a single eight-word utterance to Zwonitzer from almost seven years ago, in

the absence of other, more direct evidence.

Third, there are alternative explanations for Mr. Biden's statement to

Zwonitzer that do not involve the classified Afghanistan documents later found inthe

Delaware garage .For example,Mr.Biden could have been referring to the collection

of handwritten notebooks he kept when he was vice president . As discussed in

Chapter Four, Mr. Biden retained more than a dozen such notebooks, which

contained his handwritten notes from the President's Daily Brief and White House

Situation Room meetings . Some of these notes were themselves classified . One of

those notebooks was his Af/Pak 1notebook , which contained his detailed notes about

the 2009 Afghanistan policy review , and a copy of the handwritten Thanksgiving

846memo.8

Mr. Biden explained in his interview with our office that he believed he

gathered his notebooks in the Virginia home after moving in, which was at around

the same time he met with Zwonitzer in February 2017.847 And we know from his

recorded conversations with Zwonitzer that Mr. Biden planned to, and did, refer to

some of his notebooks regularly while writing his

846 See Chapter Six.
847 Biden10/9/23Tr. at 30, 40-41.

848 SeeChapterFive.
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Thus,some evidence suggests that when Mr.Biden told Zwonitzer he had just

found all the classified stuffdownstairs, he could have beenreferringto his collection

ofnotebooks,including his Af/Pak 1notebook, which contained classified information.

As explained in Chapter Twelve,we do not believe there are viable criminal charges

against Mr. Biden for willfully retaining classified information in the notebooks.849

This would make the notebook explanation a potentially successful defense.

Another possible explanation is that Mr. Biden could have been referring to

the slim binder of classified documents he found at the Virginia home shortly after

leaving office and gave to his personal aide to return to the White House.850 As

discussed above, this appears to have happened several weeks before Mr. Biden's

recorded statement to Zwonitzer in February 2017.

This explanation seems improbable , as Mr. Biden said he just found the

classified material,which typically suggests more recency a matter ofhours or days,

rather than several weeks .And the personal aide recalled that Mr. Biden handed him

a single slim binder or folder ofmaterial,which the aide believed related to calls with

foreign leaders in the last week of the administration.851 It is unlikely Mr. Biden was

referring to such a small amount of material when he said he just found all the

classified stuff, and it would have been a non sequitur during a conversation about

his decision -making on Afghanistan in 2009.852 But our assessment that this

See ChapterTwelve for an analysis of the evidencepertainingto the classified
notebooks.

850 See ChapterSeven.

851PersonalAide3 3/28/23Tr. at 197-212.

852 SeeChapterFive.
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explanation seems unlikely does not make it unreasonable , and reasonable jurors

could conclude that Mr. Biden's statement to Zwonitzer referred to classified

information Mr.Biden had already found and returned.

Mr. Biden could also point to the possibility that the classified Afghanistan

documents were never inVirginia but were stored elsewhere without his knowledge :

for example,tucked away in his Delaware home since the time he was vice president.

We cannot rule out that possibility . As discussed in Chapter Seven,if the documents

were somewhere in the Delaware home for many years , someone must have moved

them to the garage box after the move from the Virginia home to the Delaware home

in July 2019,because that is likely when the garage box arrived in Delaware.But it

ispossible Mr. Biden or others moved the Afghanistan documents to the garage box

without carefully reviewing the files or realizing they contained marked classified

documents. As explained in Chapters Fourteen, Fifteen, and Sixteen, our

investigation has revealed several other instances of Mr. Biden and others making

similar filing mistakes.

Unlike most defendants in classified mishandling cases, Mr. Biden was

allowed to have classified documents in his home for eight years as vice president. He

also had layers of staff who were responsible for assembling, carrying, storing, and

retrieving the types of classified briefing materials found among the Afghanistan

documents.853 Even if Mr. Biden intended to keep the Afghanistan documents for

some time while he was vice president to help him write the 2009 Thanksgiving

853 See Chapter Three.
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memo, for example, or as reference material for the Afghanistan policy debates to

come in the later years of the Obama administration it remains possible that Mr.

Biden lost track of the documents in the nearly eight years that followed,and that he

did not know he still had them after leavingoffice.

Mr. Biden's house was also filled with paperwork and other materials from

almost five decades in government service . He kept boxes of files from nearly every

political campaign he ran between 1972 and 2012; files documenting his more than

thirty years in the Senate ; files from his eight years as vice president ; and files

relating to his family ,his house , his car,and his pets.854 Itis possible the Afghanistan

documents , which were in ordinary folders that were not packaged or marked as

containing classified information ,were needles in the haystack ofMr. Biden's papers.

While it is natural to assume that Mr. Biden put the Afghanistan documents

in the box on purpose and that he knew they were there , there is in fact a shortage of

evidence on these points . We do not know why, how,or by whom the documents were

placed in the box . We do not know whether or when Mr. Biden carefully reviewed the

box's contents .We do not know why only some ofMr. Biden's classified Afghanistan

memos to President Obama from the fall of 2009 were found in the box ,but several

other memos he wrote during that time were not.855 And we do not know why Mr.

Biden would have wanted to keep some of the other marked classified documents in

854 SeegenerallyFBISerial512, 1A614, FBISerial77, 1A86.

855 During the fall 2009 Afghanistan review, Mr. Biden wrote President Obama

multipleadditionalclassifiedmemosopposingthe troop surge. Noneofthese memoswerein
thegarageboxwiththe otherclassifiedAfghanistandocuments, and noneofthe memoswere

recoveredduringthis investigation, thoughwe obtainedcopiesofthe memosfrom thecurrent
WhiteHouse See Classifiedmemos on file with SpecialCounsel'sOffice.
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the box in particular , a classified document relating to President Obama's second

term foreign policy goals ,which was kept in a folder right next to the Afghanistan

documents , and which served no particular purpose of Mr. Biden's of which we are
aware856

The location of the box containing Afghanistan documents in a seemingly

random place in the Delaware garage , and Mr. Biden's cooperation with our

investigation both discussed above could provide additional reasons for jurors to

conclude that the Afghanistan documents were stored in the Delaware home without

Mr. Biden's knowledge , and were not in Virginia in 2017 .

C. Mr. Biden may not have found the " Facts First folder

containing national defense information

A reasonable juror could also conclude that , even if Mr. Biden found classified

documents about Afghanistan in his Virginia home in February 2017,and even ifhe

remembered he had them after that day , and even if they were the same documents

found in his garage six years later and one hundred miles away in Delaware, there is

a shortage of evidence that he found both the Afganastan folder and the Facts

First folder. This is important because even though the Afganastan folder

contained documents that were marked classified in2009 , there are serious questions

aboutwhether those particular documents remain sensitive today,or when Mr. Biden

met with Zwonitzer in 2017. Thus,the Afganastan folder alone is not a strong basis

upon which to prosecute Mr. Biden for willfully retaining national defense

information.And if Mr. Biden saw only the Afganastan folder and not the Facts

856 FBI Serial 512, 1A614; B4, B5.
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First folder, which did contain national defense information, he did not willfully

retain such national defense information.

This only one folder defense is not very strong,but it does find some support

in the evidence . Mr. Biden spoke of finding all the classified stuff downstairs inthe

context of telling Zwonitzer about the 2009 handwritten Thanksgiving memo.857 And

the folder most closely associated with that memo is the Afganastan folder ,which

held the raw materials that we know Mr. Biden must have relied on when writing

the Thanksgiving memo. The Afganastan folder contained previous handwritten

and typewritten drafts of the Thanksgiving memo,some ofwhich were incorporated

nearly word -for -word into the final document.858 The folder also held a November

2009 memo from Mr. Biden's communications director , and Mr. Biden incorporated

portions of this memo, again nearly word -for -word , into the final Thanksgiving

memo.859 Thus , the evidence establishes that Mr. Biden used the documents in the

“Afganastan folder to write the 2009 Thanksgiving memo to President Obama.

Mr. Biden probably also used the documents in the Facts First folder when

writing the Thanksgiving memo, but the connection between that folder and the

memo is not as strong. The Facts First folder contains numerous documents

relevant to the memo,but none of them are documents Mr. Biden must have used.

And most of the materials in the Facts First folder were from September 2009, two

months before Mr. Biden wrote the Thanksgiving memo.860

857 See ChapterFive.

858 See Chapter Six.
859 11/27/09 e -mailfrom Blinken to Klain, SCOH- 000230.

860 FBI Serials 35 1A42 , 512 1A614, 683 1A772 ; Recovered documents B6- B24.
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Based on this difference between the two folders , some reasonable jurors may

conclude that when Mr. Biden told Zwonitzer he just found all the classified stuff

downstairs he may have been referring only to the Afganastan folder , which

reminded him of his Thanksgiving memo . The Afganastan folder contained roughly

a dozen marked classified documents , which could correspond to Mr. Biden's

reference to all the classified stuff he found . And if Mr. Biden found the

Afganastan folder ,it is possible he did not continue looking through the contents of

the separate Facts First folder , whose cover had no label or other indication that

the materials inside related to Afghanistan .

None of these possibilities are particularly plausible . There is no reason to

think, for example , that after identifying the contents of the Afganastan folder , Mr.

Biden stopped looking through folders that were nearby, including the Facts First

folder , and that he never returned to these materials.

But reasonable jurors who are unwilling to read too much into Mr. Biden's brief

aside to Zwonitzer- just found all the classified stuff downstairs find a

shortage of evidence to establish that Mr. Biden looked through the Facts First

folder,which is the only folder known to contain national defense information .These

jurors would acquit Mr. Biden ofwillfully retaining national defense information from

the " Facts First folder.

Forotherreasons, a jurywillbeunlikelyto unanimouslyconvict

Mr.Biden

Severaladditionalfacts would make it difficult for the governmentto present

a case that reasonable jurors would unanimously find compelling .

D.
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First, the Afghanistandocuments are now almost fifteenyears old. While there

is evidence that some contain national defense information ,in general , they concern

a conflict that is now over , in a country where there are no longer any American

troops , about a subject (the 2009 troop surge)that has already been widely discussed

inbooks and media reports . At a trial,we expect the defense would strongly challenge

whether the documents still contain sensitive national defense information .

Second,Mr.Biden was allowed to have the Afghanistan documents in his home

for eight years as vice president. And when the documents were discovered in his

home in December 2022,he was again allowed to have them there as president . To

prevail,the government must convince a jury to convict him for having the documents

in his home in between, in February 2017, about a month after he left the White

House.Because of the possibility that , even ifMr. Biden discovered the Afghanistan

documents, he might have forgotten about them soon after , any criminal charges

would likely be limited to the days or perhaps weeks surrounding his conversation

with Zwonitzer in February 2017. It may be difficult to convince a jury they should

care about Mr. Biden's brief illicit possession of documents from 2009, particularly

since he was allowed to possess the same documents both before February 2017 (as

vice president) and after (as president).

Third,as discussed to some extent above , Mr. Biden will likely present himself

to the jury , as he did during his interview with our office, as a sympathetic , well

meaning,elderly man with a poor memory .While he is and must be accountable for

his actions he is, after all, the President of the United States based on our direct
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observations of him, Mr.Biden is someone for whom many jurors will want to search

for reasonable doubt . Itwould be difficult to convince a jury they should convict him—

by then a former president who will be at least well into his eighties of a serious

felony that requires a mental state ofwillfulness.

Finally, while jurors might not find reasonable doubt in any one of the

evidentiary shortcomings identified above, some jurors may find reasonable doubt

because ofthe cumulative effect of some or all of these shortcomings .

There is also insufficient evidence that Mr. Biden willfully

retained the handwritten Thanksgiving memo

As explained in Chapter Six, inside the office of Mr. Biden's Delaware home,

agents found his Af/Pak 1 notebook , which contained his handwritten notes about the

2009 Afghanistan troop reviews.In the front ofthe notebook , binder-clipped together ,

were the pages of the handwritten 2009 Thanksgiving memo in which Mr. Biden

made his final argument to President Obama opposing the Afghanistan troop surge.

The Thanksgiving memo discussed a November 2009 State Department cable , and

the cable itself, which is marked as Confidential, is clipped to the memo.861 In Mr.

Biden's interview with our office , he said he guess [ed he wanted to hang onto [the

Thanksgiving memo for posterity's sake because this was my position on

Afghanistan 862 The handwritten memo, though unmarked, contains information

that remains classified up to the Secret level.863 The State Department cable shows a

D20.

E.

861 FBI Serials 77 1A86 , 682, 683 1A772; Evidence item 1B66; Recovered document

862 Biden 10/9/23 Tr . at 21.

863 FBI Serial 676.
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declassification date of November 2019, but the State Department has been unable

to tell us ifit has been formally declassified.864

Though the handwritten Thanksgiving memo has been determined to be

currently classified, we cannot prove that Mr. Biden believed it was classified after

leaving office in 2017. The memo was derived from at least one document that was

marked as classified in 2009 , but during his interview with our office , Mr. Biden said

he did not consider the memo classified when he discussed it with his ghostwriter,

Zwonitzer,in 2017.865 The memo concerned deliberations from more than seven years

earlier about the Afghanistan troop surge , and in the intervening years those

deliberations hadbeen widely discussed in public,so Mr.Bidencould have reasonably

expected that the memo's contents became less sensitive over time . Because we

cannot prove that he knew the memo was classified when he left office, we cannot

prove that by retaining the memo,he willfully retained national defense information.

As for the State Department cable, it does not appear to contain national

defense information today, and there is no reasonto believe it did in 2017. Therefore,

the cable cannot be the subject of a willful retention charge under Section 793(e). In

addition, Mr. Biden told us in his interview that he does not recognize the marking

Confidential as a classification marking. To him, the marking means the document

should be held in confidence, but not ecessarily that it is classified.866 Although

Confidential is, in fact , a category of classified information enumerated in the

864Id.

865 SeeChapterSix; Biden10/9/23Tr. at 31-33, 38 ( explainingthat the memo wasn't

a Top Secretthing, andwas notconfidentialin the classificationsense ) .

866 Biden 10/9/23 Tr . at 24-25.
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governingexecutive order, we would likely be unable to refuteMr.Biden's claimthat

he did not know this.

We conclude that the evidence is insufficient to meet the government's burden.

Inaccordance with the Justice Manual, because we do not believe the government is

likely to obtain a conviction at trial,we decline prosecution.
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ANALYSIS OF THE EVIDENCE CLASSIFIED NOTEBOOKS

There is evidence that when Mr.Biden left office in 2017, he willfully retained

hisclassified notebooks that is, he knew he kept classified information innotebooks

stored in his house and he knew he was not allowed to do so . There is also evidence

CHAPTER TWELVE

that Mr. Biden willfully disclosed classified information in his notebooks to his

ghostwriter by reading it aloud to him. We conclude that this evidence does not

establish Mr. Biden's guilt beyond a reasonable doubt . We therefore decline

prosecution of Mr. Biden based on his retention of his notebooks and disclosure of

information inthem .

WILLFUL INTENT

A. There is evidence that Mr. Biden retained the classified

notebooks, knowinghe was not allowedto doso

Aswiththe classified Afghanistandocuments, there is evidence that Mr.Biden

kept his notebooks after his vice presidencyknowingthey were classifiedand he was

not allowedto have them.

The evidence shows convincingly that Mr. Biden knew the notebooks, as a

whole, contained classified information. For eight years , he wrote in his notebooks

about classified information during classified meetings in the White House Situation

Room and elsewhere.867 He was familiar with the notebooks' contents, which included

obviously classified information. When reviewing the notebooks with Zwonitzer,Mr.

Biden sometimes read aloud classified notes verbatim , but he also sometimes

867 See ChapterFour.
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appeared to skip over classified information, and he warned Zwonitzer that the

materialin the notebookscould be classified.868 Mr. Biden also stored the notebooks

in a classified safe in the White House for a time as vice president because the

notebooks were classified.869

InMr. Biden's written answers to questions from our office, he called into

question whether he knew the information in his notebooks was classified. Inthose

answers , Mr. Biden explained that when he described material in his notebooks to

Zwonitzer as classified he did not actually mean classified . According to Mr.

Biden, I may have used the word classified with Mr. Zwonitzer in a generic sense ,

to refer not to the formal classification of national security information , but to

sensitive or private topics to ensure that Mr. Zwonitzer would not write about

them Mr. Biden qualified this answer by explaining, I do not recall the specific

conversations you reference with Mr. Zwonitzer , which took place more than six years

ago 871

This explanation that classified does not mean classified not credible.

At the time Mr. Biden met with Zwonitzer , Mr. Biden had nearly fifty years of

experience dealing with classified information, including as a member of the Senate

Select Committee on Intelligence , a member and Chairman of the Senate Committee

on the Judiciary , a member and Chairman of the Senate Committee on Foreign

868 Zwonitzerrecordings170424_0091, Carved_000556, Carved_000571.
869 See ChapterFour.
870 Biden 10/1/23 written responses at 1. Mr. Biden said something similar during our

in-person interview of him. Biden 10/9/23 Tr. at 32-33.
871 Biden 10/1/23writtenresponsesat 1 .
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Relations, and Vice President of the United States.872 It is not plausible that a person

of his knowledge and experience used the term classified in this context as a

euphemism for private.

Mr. Biden's explanation is even less credible in light of his actual words to

Zwonitzer .As described below ,among the times Mr. Biden spoke to Zwonitzer about

classified information was when Mr. Biden handed Zwonitzer a notebook entry about

a National Security Council meeting in the Situation Room and asked if Zwonitzer

could read Mr. Biden's handwriting.873 Mr. Biden warned Zwonitzer , Some of this

may be classified , so be careful and added , I'm not sure. It isn't marked classified ,

but 874

This is not a reference to merely private material. In this context , when a

former official of Mr. Biden's stature and experience warns someone without a

security clearance to be careful because some information may be classified and

then refers to marked classified material , the former official is talking about

classified national security information.875 The evidence shows that Mr. Biden knew

his notebooks contained such information.

There is also evidence that Mr. Biden knew he could not keep classified

handwrittennotes unsecured at home after his time as vice president.

872 NARA_SCAN_00000904 ; Biden, Joseph Robinette (Joe) , Jr. , Biographical

Directory of the United States Congress , https://bioguideretro.congress.gov/Home/MemberD
etails?memIndex b000444 (last visited Jan. 30, 2024) .

873 Zwonitzer recording 170424_0091; 170424_0091 Tr . at 13-14; Evidence item 1B80.

874 Zwonitzer recording 170424_0091; 170424_0091 Tr. at 13-14; Evidence item 1B80.

875 Zwonitzer recording 170424_0091; 170424_0091 Tr. at 13-14; Evidence item 1B80.
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Mr.Biden knew the purpose of classified handling rules:

to prevent unauthorizeddisclosure ofour nation's secrets

The basic principles of the system that protects classified information should

be clear to anyone who understands why it is necessary to protect such material in

the first place. Information is classified only if its unauthorized disclosure

"reasonably could be expected to cause damage to the national security 876 To

prevent such disclosure, people who access classified information must store it in

authorized, secure places.877 And ifclassified information is disclosed , for example to

a foreign adversary, it can damage national security whether it is typewritten or

1 .

handwritten.878

These principles are familiar, even obvious, to anyone with experience

handling classified information . And they have long been enshrined in the legal and

policy regime used to safeguard our nation's secrets .That regime requires classified

information to be safeguarded properly whether it is written by hand or typed on a

keyboard.879

As noted above,when Mr. Biden left office in 2017, he had nearly fifty years of

experience with classified information, including eight years in the second-highest

position inthe Executive Branch.He was deeply familiar with the measures taken to

876 Executive Order 13526 1.2.

877 Id. 4.1( g) ; 32 C.F.R. §§ 2001.43(b ) ( 1) and( 2) , 2001.53( 2024) ; Officeofthe Director

ofNationalIntelligence, IntelligenceCommunityDirective705 ( 2010) .

878 Under Executive Order 13526, informationis classified only if its unauthorized

disclosurecould reasonably be expected to cause identifiable or describable damage to the

national security, 1.4, and information refers to any knowledge that can be
communicatedor documentarymaterial, regardless ofits physicalform or characteristics.

6.1( t) .

879 See id. 2.1, 6.1(i ) , 6.1( ) , 6.1( p ) , 6.1( t) .
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safeguard classified information and the reasons for them .As Ron Klain, one ofMr.

Biden's closest aides , explained , Mr. Biden had traveled the world .He knew the risks

that men and women were taking to gather this information and felt a great deal

of responsibility about it. And John McGrail , Mr. Biden's top lawyer at the end of

the Obama administration , said he would be surprise d ifMr. Biden intentionally

took classified materials home because he well knew, from extensive government

experience ,that disclosure can harm sources and methods and the national security

interests of the United States. 881

Mr. Biden's public statements show he knew the

restrictions on handling classified information after
leavingoffice

Mr. Biden's public statements show he knew classified information must be

safeguarded to protect intelligence sources and methods. As Mr. Biden has put it,

People know I take classified documents and classified information seriously.

a September 2022 interview with CBS, Mr. Biden said the following in response to a

question about the marked classified documents allegedly found in Mr. Trump's

private home:

Reporter:

2

Whenyou saw the photograph of the top secret documents

laidout on the floor at Mar- a -Lago, what did you think to

yourself? Lookingat that image.

Mr.Biden How that could possibly happen . How one anyone could

be that irresponsible . And I thought , what data was in

882

880 KlainTr. at52-53.

881McGrail1/22/24Tr . at 100-01, 111.

882 CarolE.Lee, Ken Dilanian, Kristen Welker, and Zoë Richards, Biden says he was
surprised to learn government docs were found at his former office, NBC NEWS (Jan. 10,

2023), https://www.nbcnews.com/politics/white-house/less-dozen-classified-documents
found-biden-office-sources-say- rena65179 (last visited Feb. 2, 2024).
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there that may compromise sources and methods? By

that I mean names of people who helped or et cetera.

And itjust-- totally irresponsible.883

Mr. Biden's emphatic and unqualified conclusion that keeping marked

classified documents unsecured in one's home is totally irresponsible because it

may compromise sources and methods applies equally to his own decision to keep

his notebooks at home in unlocked and unauthorized containers . The notebooks , like

the marked documents , contained classified information,the unauthorized disclosure

ofwhich could compromise intelligence sources and methods and damage national

security.884 And Mr. Biden's public statements , during his vice presidency and after,
demonstrate that he understands classified information, not merely marked

classified documents, is what must be protected.885 These statements undercut his

purported belief that he could lawfully retain the classified information in his

notebooks.

883 PresidentJoe Biden: The 2022 60 Minutes Interview, CBS NEWS, at 12:09 (Sept.

12, 2022) , https://www.youtube.com/watch?v=u1UC89H4Swc(last visited Feb. 2 , 2024)

(emphasis added) .

884 See ChapterFour.

885 CarolE. Lee, KenDilanian, Kristen Welker, and Zoë Richards, Biden sayshe was

surprised to learngovernment docs were found at his former office, NBCNEWS (Jan. 10,
2023), https://www.nbcnews.com/politics/white-house/less-dozen-classified-documents
found-biden-office-sources-say-rcna65179(lastvisited Jan. 30, 2024) ; TranscriptAndAudio:
VicePresidentialDebate, NPR NEWS (Oct. 11, 2012), https://www.npr.org/2012/10/11/16275
4053/ transcript-biden-ryan-vice-presidential-debate (last visitedJan. 30, 2024) (during a vice
presidentialdebate in October 2012, Mr. Biden asserted that he had to be careful about
safeguardingclassifiedinformationwhen he said, with regard to the ability of the United
States to take action militarily, it is it is not in my purview to talk about classified
information) .
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Mr. Biden has also publicly acknowledged limits on how he may properly

handle classified information in his home, even as a sitting president . InAugust 2022,

he told reporters:

Reporter:

Mr.Biden Dependingon the circumstance. For example, I have inmy

home, a cabined-off space that is completely secure . I'm

taking home with me today's PDB. It's locked. I have a

person with me military with me. I read it, I lock itback

up, and give it to the military.

Reporter:

Mr.President, insimple terms, is it ever appropriate for a

Presidentto take home with them classifiedand top secret

documents?

Without a specialized area in which you can declassify

documents, is it ever appropriate for a president to bring

classified and top secret documents home with them?

Mr.Biden Itdepends on the document, and it depends on how secure
the room

IfMr. Biden thought in 2022 that he was obligated to keep the PDB the

President's Daily Brief secured in his home as a sitting president , he should have

known in 2017 that as a former vice president and a private citizen he was not

permitted to keep handwritten notes about the President's Daily Brief and other

classified information in unlocked drawers in his home .

visited Jan. 30, 2024) .

886 Remarks by President Biden Before Marine One Departure, The White House
(Aug. 26, 2022), https://www.whitehouse.gov/briefing-room/speeches
remarks/2022/08/26/remarks-by-president-biden-before-marine-one-departure- 18/ (last
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As vice president , Mr. Biden received advice from staff

about the need to secure classified notes properly

Mr. Biden received advice from his staff about the need to secure classified

information in the form of notes. In 2011, his first Counsel to the Vice President,

Cynthia Hogan,advised him in writing that classified notes generated in the context

ofdiscussions with a historian must be maintained in secure safes and stored ina

secure facility 887 And as vice president , Mr. Biden stored his classified notebooks in

a safe, at least for a time , in contrast with his decision after leaving office to keep the

notebooks at home in unlocked and unauthorized drawers.88888

After his vice presidency , Mr. Biden stored his classified

notecards in a SCIF , but kept his classified notebooks in

unlocked drawers at home

When Mr. Biden left office, he knew his staff decided to keep his classified

notecards in a SCIF at the National Archives , and he knew his notebooks contained

the same type of classified information.As he told his ghostwriter during a recorded

interview inOctober 2016 , the same staff who eventually arranged for careful storage

of his classified notecards in an Archives SCIF didn't even know he also had

possession ofhis notebooks,which he simply took home without informing his staff.889

After his vice presidency, Mr. Biden was reminded twice more that his

classified notes should be secured in a SCIF:on each of the two days in 2017 when he

visited the Archives SCIF to review his notecards in writing his book.890 The form he

3 .

4 .

887 4/28/11e -mailfrom Hogan to OVP staff, 1B001_02881349; 4/27/11BriefingMemo
fromHogan, 1B001_02881350.
888 See Chapter Four.
889 See id.

890 Seeid.
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was required to sign at the Archives made clear he was accessing classified

information that could not leave the SCIF , and that he had an ongoing obligation to

protect this information 891 And at the end of his first visit , Archives staff asked to

see the notes he had taken during his review of the notecards, to ensure he was not

removing and mishandling classified information.892 It should have been clear to Mr.

Biden that not only were his classified notecards required to be in a SCIF, he also

could not take classified notes about those notecards home with him and, by

extension, he could not keep any classified notes at home at all.

Mr. Biden had strong motivations to ignore proper
procedures for safeguarding his classified notebooks

Finally,Mr.Biden had strong motivations to ignore the proper procedures for

safeguarding the classified information in his notebooks . He decided months before

leavingoffice to write a book and began meeting with his ghostwriter while still vice

president After his vice presidency, the notebooks continued to be an invaluable

resource that he consulted liberally.894 During hours of recorded interviews in which

he read aloud from his notebooks in his private home, Mr. Biden provided raw

material to his ghostwriter detailing meetings and events that would be of interest to

prospective readers and buyers of his book.895 He also likely viewed the notebooks,

like the marked classified documents related to Afghanistan recovered from his

garage, as an irreplaceable contemporaneous record of some of the most important

5 .

891Seeid.

892 See id.; NARA Archivist 1 Tr . at 56-59, 77-78, 81-82, 93-94, 122-23.

893 See Chapter Five.
894 See Chapter Four.
895 Seeid
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moments of his vice presidency. This recordwas valuable to him for many reasons,

includingto helpdefendhis recordandbuttresshis legacyas a worldleader.

The evidencedoes notprovebeyonda reasonabledoubtthatMr.

Bidenwillfullyretainedthe notebooks

We do not believe this evidence would meet the government's burden at trial

to prove Mr. Biden knew his handling ofthe notebooks broke the law.We expect Mr.

Biden's defense would be that he thought his notebooks were his personal property

and that he was allowed to take them home after his vice presidency, even ifthey

containedclassified information. Enough evidence supports this defense to establish

reasonable doubt.

B.

First, we expect Mr. Biden to offer direct evidence that he believed he was

entitled to take the notebooks home. During his interview with the Special Counsel's

Office,Mr. Bidenwas emphatic, declaring that his notebooks are my property, and

that every president before me has done the exact same thing that is, kept

handwritten materials after his term in office, even if they contain classified

He also specifically cited the diaries President Reagan kept while in

office, noting that they included classified information.897 Mr. Biden repeated this

theme in his written answers to our questions, writing that, [l ike presidents and

vice presidents before me, understand these notes to be my personal property."898

At trial, we expect Mr. Biden to offer similar evidence of his subjective

understanding. Such evidence would be admissible as to the element of willfulness,

896 Biden 10/9/23 Tr. at 41-43; Biden 10/8/23 Tr . at 111-12.
897 Biden 10/8/23 Tr. at 111-12.
898 Biden 12/1/23 written responses at 1 .
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which requires proof that Mr. Biden acted with intent to do something the law

forbids.899 And we expect the evidence of Mr. Biden's state of mind to be compelling—

clear, forceful testimony that he did, in fact , believe he was allowed to have the

notebooks . While the government could question this testimony's veracity as a

convenient answer perhaps suggested by his attorneys after the discovery of his

classified notebooks , such a suggestion lacks evidentiary support and Mr. Biden's

testimony will likely carry significant weight with many jurors .

The government could also question the veracity of Mr. Biden's testimony by

introducing evidence that he appears to have come to and acted on the belief that he

could take home classified notes entirely on his own,without the advice or knowledge

ofany ofhis staff, including the Counsel to the Vice President,John McGrail.900 Based

on the evidence we found , Mr. Biden appears to have consulted no one on this

significant question . None of the witnesses we interviewed recalled Mr. Biden

mentioning that he intended to take his classified notebooks home or that he believed

he was permitted to do so,even during conversations in which McGrail told Mr.Biden

that allofMr. Biden's records including all his notes would be sent to the National

899A broadarray of defense evidence is admissibleat criminaltrials for willfulness
crimes that would not be admissiblefor crimes that requirea less culpablementalstate.

UnitedStates . Lankford, 955 F.2d1545, 1550( 11thCir. 1992) (whenwillfulnessis at issue,
a defendantis entitledto wide latitudeinthe introductionofevidencetendingto show lack
of intent) (quotingUnited States . Garber, 607 F.2d92, 99 (5th Cir. 1979) (en banc)) ; see
also Cheek . UnitedStates, 498 U.S. 192, 203 (1991) (reversibleerror to instructthe jury to

disregardevidenceof defendant'sbeliefthat he was not requiredto pay taxes as incredible

as such misunderstandingsof and beliefs about the law might be ) . Indeed, the Supreme
Courthasadmonished, inthe contextof a tax crimerequiringproofofwillfulness, forbidding

the jury to consider evidencethat might negatewillfulnesswould raise a serious question
underthe SixthAmendment'sjury trialprovision. Cheek, 498 U.S.at203.

900 McGrail 1/22/24 Tr. at 84-87, 97-119 .
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Archives.901 When interviewed, McGrail recalled that Mr. Biden understood why his

documents were going to [the National Archives . He understood it and accepted

it 902 McGrail also told us the following:

Mr.Bidennever told McGrailthat he was retainingany notes he took while

vice president.903 McGrail said Mr. Biden understood the approach of

sending all his records to the NationalArchives so that archivists could

separate presidentialrecords from the rest.904

Mr. Biden never told McGrail that he was retaining any classified notes.905

McGrail said he would have expected that to be part of the conversation he

had with Mr.Biden about the handling ofhis notes.906

McGrail never advised Mr. Biden that he could bring home classified
materialofany kind.907 Indeed, McGrailsaid he would be surprised to learn
that Mr. Biden took classified materials home even personal notes
knowing they were classified because (1) that would have been
inconsistent with everything that we were killing ourselves trying to

accomplish, 908 (2) he knows his home is not a SCIF 909 and (3) as former
chairman ofthe Senate ForeignRelationsCommittee, Mr. Bidenknewthat
classified informationcannot be stored outside a secure facility because its
disclosure can harm nationalsecurity and compromise intelligencesources
and methods.910

McGrailneverspoketo Mr.Bidenor anyoneelse about the Reagandiaries,

or historicalpracticesofpresidents taking home classifieddiaries or other

materials.911

901 See ChapterFour.

902 McGrail 1/22/24 Tr . at 115.

903 Id. at 84, 117.

904 Id. at 86-87, 115.
905 Id. at 98-99.

906 . at 117.

907 Id. at 107, 111-12.

908 Id at 112.

909 Id. at 101.

910 Id. at 100-01, .

911 Id. at 73-74, 119.
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that said, we expect Mr. Biden's defense at trial to remain fairly simple .

According to McGrail , the only thing he recalls telling Mr. Biden about the disposition

of his records was that all his records would go to the National Archives after the

administration to separate personal from presidential records.912 McGrail says he

never spoke to Mr. Biden about classified notes or how they should be stored.913

From this, Mr. Biden will likely claim that McGrail outlined a cautious

arrangement not a legal requirement to treat all his records as presidential

records untilthe Archives could sort out what was personal.But,Mr.Biden will likely

say,he never believed his notebooks, which he thought of as his personal diaries , fell

within that arrangement . He treated the notebooks markedly differently from the

rest of his notes and other presidential records throughout his vice presidency, for

example,allowing staff to store and review his notecards,but not his notebooks.914

This treatment, he will argue, and the extremely personal content of some of the

notebooks, shows that he considered them to be his personal property.Mr. Biden's

notebooks included gut -wrenching passages about his son's death and other highly

personal material.915 His claim that he believed he did not need to send what he

considered to be his personal diary to be stored at a government facility will likely

appeal to some jurors.916

912 See Chapter Four.

913 Seeid.

914 See id.

915 E.g., Notebook entries 1B57-0051, 54.

916 The government could respond that many of the notebooks are unlike diaries

because they contain work notes , including minutes of meetings of the National Security

Council and other classified briefings . See Chapter Four. These notebooks do not meet the
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We expect Mr. Bidenalso to contend that the presence of classified information

in what he viewed as his diary did not change his thinking . As a member of the

exclusive club of former presidents and vice presidents , Mr.Biden will claim that he

knew such officials kept diaries ,and he knew or expected that those diaries likeMr.

Reagan's contained classified information.917 He also understood that former

presidents and vice presidents took their diaries home upon leaving office , without

being investigated or prosecuted for it.Thus, whatever McGrail now thinks of the

matter,Mr. Biden will claim that it did not occur to him to store what he thought of

as his personal diaries which he held close for eight years at the National

Archives,and he certainly did not know that by failing to do so he committed a crime.

Contemporaneous evidence from immediately after the vice presidency

supports this defense . In a recorded conversation with Zwonitzer on April 26 , 2017,

three months after leaving office , Mr. Biden said the following:

I'm toldby [a personalaide] , I guess he checkedwith

you, in order for me to get my, uh, get all those

presidential notes I had for lunch, the luncheon

meetings, I have to go to McGrail?

Mr.Biden:

Assistant : Yes, McGrailhas them. We were supposed to turn it

in and that is the last person who had them.

definitionof personalrecords under the PresidentialRecordsActbecausethey relatetoor

have an effectuponthe carryingoutof the dutiesofthe vice president, and they are not of

a purely private or nonpublic character. 44 U.S.C. 2201(3) . But Mr. Biden will likely

presenta compellingcase that he viewedthe notebooksas his personaldiariesor the rough

equivalent. Indeed, in a recordedconversationwith Zwonitzer, while reviewinga notebook
entry about a nationalsecuritymeeting, Mr.Bidentwice referredto the passageas a diary
entry. Carved_000556. And, as discussedextensivelyin ChapterTen, Mr. Reagan'sdiaries
contained several instancesof classified information, the Departmentof Justice described

them as his personal records, and Mr. Reagan brought them home after his presidency
withoutrepercussion.

917 See ChapterTen.
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Mr.

Assistant :

Zwonitzer:

Mr.Biden:

Zwonitzer:

OK. Uh. See if you can get me McGrail on the line

while I have you now . OK? And stay on okay?

Got itsir. Holdon.

This is probably something that goes to the

presidentialpapers.

Right so, it's the gray area.918

This exchange concerned Mr. Biden's handwritten notecards,which , like his

notebooks , addressed both personal and official matters, and which also contained

classified information.919 The evidence suggests , as explained above, that McGrail

decided the classified notecards should be stored at the National Archives after the

administration , with Mr. Biden telling Zwonitzer he did not want to do But

when Zwonitzer suggested that the notecards might be presidential papers

is, presidential records that are required by law to be stored at the National

Archives Mr. Biden disagreed . Mr. Biden explained that he did not think he was

required to turn in the notecards and that he had not wanted to do so.

One interpretation of this exchange that the evidence permits is that , while

Mr. Biden followed McGrail's advice to store the classified notecards in a SCIF at the

Archives , he did not believe he was required to , and he thought that , at most, the

notecards fell into an inbetween or “gray area . Indeed , when interviewed ,McGrail

919 See Chapter Four.
920 See id.

I don't think so. It was in between. I didn't

want to turn them in.

918 ZwonitzerrecordingCarved_000599(emphasis added) ; Carved_000599Tr. at 3-4;
FBISerials 315, 335.
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recalled that he advised Mr. Biden to turn over all his records , whether personal or

not, to the National Archives.921 McGrail's advice was premised on a desire to avoid

taking a constrained view of the Presidential Records Act's requirements , as McGrail

believed former vice president Dick Cheney had, and the understanding that

archivists would review Mr. Biden's notes and separate presidential records from the

rest.922 McGrail also said he believed that the notes were to be stored in a SCIF at

the Archives due to their general sensitivity, not because they were classified.923

At trial , Mr. Biden would argue that the 2017 Zwonitzer recording is the best

evidence ofwhat he believed after the vice presidency,and it shows he did not believe

he was legally required to store his notecards at the Archives , and that he thought

the same about his notebooks . In this way, the Zwonitzer recording dovetails with

Mr. Biden's expected defense at trial that the Presidential Records Act defined his

notebooks as his personal property, and that the Act authorized him to keep these

921 McGrail 1/22/24 Tr . at 83.
922 . at 83.

923 Id. at 114. McGrail's recollectionon this point is inconsistentwith e-mails and
other documentsthat suggesthe knewthe notecardscontainedclassifiedinformationinlate
2016 and early 2017. 10/7/16 e-mails between Ratner, Associate Counsel, McGrail, and
others, NARAWH-00017698, NARAWH-00017743, NARAWH-00019307; 10/18/16 e-mails

betweenAssociateCounsel, McGrail, andothers, NARAWH-00017820; 10/20/16e-mailfrom
Ratner to Ricchetti, McGrail, Kahl et al., 1B001_03798594; 11/14/16e-mailfrom McGrail,
SCOH-000340; 1/05/17e -mailfrom AssociateCounselto McGrail, SCOH-000339; 1/5/17and

1/6/17 e-mails betweenAssociate Counsel, McGrail, and NARAArchivist 1, SCOH-000326,
SCOH-000330, SCOH-000332, SCOH-000334; 1/6/17 Handwritten Note re: VP

diary/notecards. It is also at odds with the recollectionof the NARA archivistthat McGrail
told himthe notecardscontainedclassifiedinformation, NARAArchivist 1 Tr. at56, 62, and

the understandingof the associatecounselwho helpedMcGrailarrangefor the notecardsto
be stored at the Archives. In an interview with our office, she said that it was the safest

decisionto have [the notecards] be in a SCIF since there w [ ere] likelyclassifieddocuments.
AssociateCounsel8/29/23Tr.at9-10, 76 (emphasisadded). McGrail'smemoryoftheseevents
couldwellhavefadedover the courseof morethansixyears.
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notebooks in his home, even if they contained classified information . That Mr. Biden

was mistaken in his legal judgment is not enough to prove he acted willfully , which

requires intent to do something the law forbids.924

The defense will buttress these claims by contending that other credible

authorities, including at least one former president and the Department of Justice,

also have concluded that a former president may keep handwritten notes even ifthey

contain classified information. As discussed in Chapter Ten, the clearest historical

example is President Reagan, who left the White House in 1989 with eight years

worth of handwritten diaries,which he kept at his private home in California. The

Reagan diaries contained classified information,such as entries recounting National

Security Council meetings and referencing highly sensitive intelligence sources and

methods, including human sources and signals intelligence.925 Some entries that

addressed sensitive subjects included descriptions such as top secret and very hush

hush and some entries remained classified Top Secret as of2007,decades after Mr.

Reagan wrote them.

we also describe in Chapter Ten, during the Poindexter litigation in 1989

and 1990, after Mr. Reagan's presidency, the Department of Justice took the position

in public court filings that the diaries were both currently classified and Mr.

Reagan's personal records that were not in the Archives' possession.926 In a later

924 See ChapterNine and n.899 above.
925 SeeChapterTen.
926 Memorandum inSupport ofMotion to Quash Subpoena to Archivist and Statement

of Interest by the Department of Justice at 2-3 , 6-7 , 17 n.8, 20, United States . Poindexter,
Crim No. 88-0080-01 (HHG) .
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written order, the district court , after conducting an in camera review of diary

excerpts, described the diaries as containing classified and highly sensitive

information including an entry about a certain top -secret and extremely sensitive

activity 927

After these legal declarations by the Department and the court , the classified

diaries remained in Mr. Reagan's private home for another fifteen years,untilhe died

in2004. And even though the Department of Justice publicly acknowledged that Mr.

Reagan treated the diaries as his personal records and they were not in possession of

the National Archives , to our knowledge neither the Department nor anyone else

sought the diaries return or initiated a criminal investigation.928

In short , there will be evidence at trial that at least one former president did

what Mr. Biden now claims it was proper for him to do too : take his diaries home

after leaving the White House, even though the diaries contained classified

information .As indicated by letters we have received from the White House Counsel's

Office and Mr. Biden's personal attorneys , the defense will argue that the

Department of Justice blessed this view in Mr. Reagan's case by stating in public

filings that the diaries were both classified and Mr. Reagan's personal records and by

taking no recovery or enforcement action .Most jurors would likely find this precedent

927 UnitedStates . Poindexter, 732 F. Supp. 135, 138 n.5, 141(D.D.C.Jan. 30, 1990) .
928 SeeChapterTen.
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andMr.Biden's claimed relianceonit, evidence ofwhich we expect would be admitted

at trial, to be compellingevidence that Mr. Bidendid not act willfully.

The government could reply that , whatever the reasons for the Department of

Justice's inaction in Mr. Reagan's case including, perhaps , that former presidents

have Secret Service protection indefinitely after leavingoffice, or simply that officials

at the Department did not realize Mr. Reagan stored his diaries at home the

relevant executive order and controlling regulations require former presidents and

vice presidents to store classified information in a secured location after their time in

office.930

While we agree with this statement of the law, and we recognize that the

Reagan precedent is from a different era with a different legal landscape, we think

jurors assessing Mr. Biden's guilt and intent will be persuaded less by what the

government says in executive orders and agency regulations , and more by what the

government actually has done (or not done) by way ofenforcement among the small

929Admissible evidence concerninga lack of willfulnesscan include legalmaterials

uponwhichthe defendantclaims to havereliedin formingthe view that hisconductwas not
forbiddenby law, so longas the defendantlays a proper foundation. UnitedStates . Powell,
955 F.2d 1206, 1214(9th Cir. 1991); see also UnitedStates . Harris, 942 F.2d1125, 1132n.6

(7th Cir. 1991) (noting that, in the context of tax crimes requiringproofof willfulness,
defendantscan introduceexpert testimony about caselaw to the extent that the defendant
claims actual reliance on that case law ) ; United States . Willie, 941 F.2d 1384, 1392-98

( 10thCir. 1991) (to show lackof willfulness ina tax case, defendant can introduceevidence

to prove his "descriptive" beliefthat the law does not apply to him, but not his normative
beliefthat the law should not apply to him) .

See ExecutiveOrder 13526 §§ 4.1, 4.4; SupersedingIndictment¶¶ 18-19, United
States Trump, No. 23-CR-80101-AMC, ECF No. 85. It is not clear that the presence of
Secret Service agents materially enhances the level of protection afforded to classified
materials. Agentswe interviewedsaidthey focuson the protectionofpersons, notdocuments,
and they do notmonitorthe movementofor access to documents. SecretService Supervisor
Tr. at 12-13; SecretServiceSpecialAgent 1 8/24/23Tr. at 27-29, 87-88; Secret ServiceSpecial

Agent 2 Tr. at 31-33.
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group of former presidents and vice presidents . Many jurors would conclude that,

given the Department's treatment of Mr. Reagan, who kept his classified diaries for

more than a decade before his death, it would have been plausible for Mr. Biden to

believe he could properly keep his classified notebooks. Citing the relevant sources of

law likely would not sway such jurors from this conclusion.

We also believe some of the same evidence that supports reasonable doubt for

the classified Afghanistan documents also supports reasonable doubt for the

notebooks, including Mr. Biden's cooperation with the investigation, his diminished

faculties in advancing age, and his sympathetic demeanor . These factors will likely

make it difficult for jurors to conclude he had criminal intent.

Finally,the two main sets of evidence summarized above, suggesting that Mr.

Biden knew he was not allowed to keep classified notebooks , do not suffice to prove

hiswillfulness beyond a reasonable doubt . The first set of evidence is that Mr.Biden,

at his staff's insistence,stored his classified notecards in a SCIF at the Archives,and

several months earlier in the fall of 2016 he told Zwonitzer they didn't even know I

have this [notebook This could suggest that Mr. Biden concealed his notebooks

from staff to avoid restrictions on his access to or use of them.

But the defense will argue that this treatment of the notecards and notebooks

is also consistent with an innocent explanation : Mr. Biden may have simply

acquiesced to his staff's decision to store his notecards in the Archives SCIF , even

though , as he suggested to his ghostwriter on April 26, 2017 , he (like Mr. Reagan and

931See ChapterFour.
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the Department of Justice before him) did not think he was required to do so . Ifthat

is what happened, Mr. Biden was not required to inform his staff that their (in his

view) unnecessary advice could also apply to his notebooks. His failure to flag the

notebooks for what he believed to be his staff's overly cautious treatment is not

compelling evidence of willfulness . In the same vein,Mr.Biden could have concluded

that the forms he signed about safeguarding classified information in the Archives

SCIF were boilerplate paperwork that applied in most cases, but not to the

handwritten materials ofa former president or vice president,which historically have

been treated as the former officeholder's personal property . And he could point to

McGrail's current understanding that the notecards were stored in a SCIF simply to

keep them secure,not because they were classified.932

The second set of evidence concerns the guidance on best practices that

Counsel Cynthia Hogan gave Mr. Biden in 2010 and 2011 about handling classified

information , and his decision after receiving this guidance to store the notebooks in

a safe inthe White House.933 This evidence ,too, is consistent with innocence .By the

time Mr. Biden left the White House in 2017, Hogan's guidance about storage in a

safe was six years old , and Mr. Biden had long since stopped following it. The evidence

suggests that he did not store his notebooks in a safe for the last several years of his

administration , and no one in the White House raised concerns.934

932 McGrail1/22/24Tr. at 69-70, 113-14, 129-30.

933 See ChaptersThree andFour.

934 Seeid.
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While Mr.Biden may have recalled Hogan's advice and concluded that it meant

he should not bring the notebooks home with him when he left the White House,there

is no evidence he did so recall.And there would have been good reason for him not to

think this way , especially since Hogan gave her 2010 advice seven years earlier

during a meeting scheduled to last ten minutes ,and Mr. Biden had long since stopped

following her advice ,which Hogan told us would have reflected best practices rather

than legal requirements.935

For these reasons , we do not believe the government could prove beyond a

reasonable doubt that Mr. Biden knew it was unlawful to retain his notebooks at his

home after the vice presidency .

The evidence does not prove beyond a reasonable doubt that Mr.

Biden willfully disclosed national defense information in the
notebooks to his ghostwriter

We have also considered whether Mr. Biden willfully disclosed national

defense information to Zwonitzer by reading certain passages ofhis notes , aloud and

nearly verbatim , from national security meetings.936 Mr. Biden should have known

that by reading his unfiltered notes about classified meetings in the Situation Room,

he risked sharing classified information with his ghostwriter . But we do not believe

the evidence supports charges ofwillful disclosure beyond a reasonable doubt.

At least three times, Mr. Biden read classified notes from national security

meetings to Zwonitzer nearly verbatim. The first two incidents involved the same

C.

935 See id.

See 18 U.S.C. § 793( e ) (prohibiting the willful transmission of national defense
information) .
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notebook passage.937 On February 16, 2017 , Mr. Biden appeared to explain to

Zwonitzer that a notebook entry related to a long meeting on the Security Council

on it probably was classified . Mr. Biden had skipped over this entry entirely

during a recorded conversation with Zwonitzer several months earlier in October

But during the February 16, 2017 recorded conversation , Mr. Biden read

aloud to Zwonitzer portions of the notebook entry that contained classified

information.940

Two months later, on April 10, 2017 , during another recorded conversation

with Zwonitzer , Mr. Biden turned to the same notebook entry and read additional

classified portions aloud, again nearly verbatim.941 He did so immediately after

reviewing aloud highly emotional notebook entries about the death of his son Beau

and other personal topics,which appeared on the pages right before the classified

entry.942

This evidence shows that Mr. Biden disclosed classified information to

Zwonitzer, who was not authorized to receive it. But the evidence falls short of

proving that Mr. Biden did so willfully that is, that he knew these notebook

passages were classified and that he intended to share classified information with

Zwonitzer. During the February 16, 2017 conversation, Mr. Biden appeared to say

937 See ChapterFive.

Zwonitzer recording Carved_000556; Carved_000556 Tr. at 4 ; Notebook entry

1B57-0062-65; FBI Serials 315, 335; Evidence item 1B79 Evidence item 1B81.

939 See ChapterFive.

940 See id.

941Seeid.

942Seeid.
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that the meeting his notes summarized not his notes themselves- probably was

classified.943 Though it was foreseeable that Mr. Biden's notes about a classified

meeting would themselves be classified (which they were ), the evidence does not

prove definitively that Mr. Biden actually knew that , or that he intended to share

classified information .

And during the April 10, 2017 meeting, jurors could well conclude that Mr.

Biden read from the same classified entry without pausing to consider that it was

classified, given his discussion of highly emotional topics with Zwonitzer just before

he read the classified passage, and the lack of any pause before Mr. Biden launched

into reading the classified entry.944 Though it would require jurors to find that Mr.

Biden ignored or missed clear warning signs that he was sharing classified

information with Zwonitzer in February and April 2017,we believe some reasonable

jurors would likely reach that conclusion .

The third incident happened on April 24, 2017, when Mr. Biden read aloud to

Zwonitzer portions of a different entry of classified notes from a National Security

Council meeting, also nearly verbatim.945 When Mr. Biden could not read a particular

word in the entry, he showed the entry to Zwonitzer but warned him, Some of this

may be classified, so be careful I'm not sure . It isn't marked classified, but 946

943 See id.
944 See id.
945 See id.

946 See id.
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Mr. Biden nonetheless continued to read aloud and nearly verbatim portions of the

same passage of his notes , some of which remain classified at the Secret level.947

Mr.Biden's decision to read notes nearly verbatim to Zwonitzer that Mr.Biden

hadjust identified as potentially classified cannot be justified . But the evidence does

not prove beyond a reasonable doubt that he intended to share classified information.

Mr. Biden told Zwonitzer he was not sure the notebook passage he read was

classified.That is enough to create reasonable doubt about whether Mr. Biden acted

willfully

There is also evidence that Mr. Biden took some steps to avoid sharing

classified information with Zwonitzer . As explained in Chapter Five , Mr. Biden

sometimes skipped over notebook passages to avoid reading classified information .

And ifcalled as a witness at trial , Zwonitzer would testify that Mr. Biden mentioned

the need to be careful because he was worried that there was a possibility that . .

some of this stuff [handwritten entries in the notebooks could be classified and,

there were things he couldn't tell me , lines he couldn't cross . 948

Given the intelligence and military officials present and the topics discussed

at the meetings Mr.Biden recounted for Zwonitzer,Mr. Biden should have realized

that his notes did or were likely to contain classified information. But taken as a

whole , the evidence will likely leave jurors with reasonable doubts about whether Mr.

Biden knew hewas sharing classified information with Zwonitzer and intendedto do

so. For these jurors,Mr. Biden's apparent lapses and failures in February and April

947 Seeid.

948 Zwonitzer7/31/23Tr. at 83.
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2017 will likely appear consistent with the diminished faculties and faulty memory

he showed in Zwonitzer's interview recordings and in our interview of him.949

Therefore ,we conclude that the evidence does not establish that Mr. Biden willfully

disclosed national defense information to Zwonitzer .

949 See ChapterEleven.
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I.

CHAPTER THIRTEEN

ANALYSIS OF PRINCIPLES OF FEDERAL PROSECUTION

In addition to considering the sufficiency of the evidence, we have also

evaluated all relevant considerations in aggravation and mitigation and determined

that on balance, for both the marked classified Afghanistan documents and the

classified notebooks , these factors do not warrant criminal charges.950

HISTORICALPRACTICE

While in office,the president and vice president,like members of Congress and

federal judges , are exempt from the ordinary rules governing classified information

that apply to almost everyone else.951 As discussed in Chapter Nine,presidents and

vice presidents are constitutional officers whose handling of classified information

supports their Article IIfunctions of conducting foreign affairs and providing for the

national defense.952 After their time in office , for much of our nation's history, it

appears that many former presidents and vice presidents knowingly retained
information concerning national security without being subject to criminal

investigations or charges . 953 This historical record is important context for judging

950 Memorandumfor AllFederalProsecutors: GeneralDepartmentPoliciesRegarding

Charging, Pleas, and Sentencing, Office of the Att'y Gen. (Dec. 16, 2022) at 1-2 (evenif a
prosecutoris able to obtain and sustain a conviction, a prosecutorshould not commencea
prosecutionif the prosecution would not serve a substantial federal interest, and in

determiningwhether a substantialfederal interestexists, the prosecutorshould weigh all

relevant considerations, including nine enumerated factors) ; U.S. Dep't of Just., Just.
Manual 9-27.001, 9-27.230(2023) .

951 See ChapterOne.
952 See nn.768-70above.

953 See Chapter Ten.
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whether andwhy to charge a former vice president (and president) such as Mr.Biden

for the same acts taken by several of his predecessors.

With one exception , there is no record ofthe Department of Justice prosecuting

a former president or vice president for mishandling classified documents from his

own administration . The exception is former President Trump . It is not our role to

assess the criminal charges pending against Mr. Trump , but several material

distinctions between Mr.Trump's case and Mr. Biden's are clear . Unlike the evidence

involving Mr. Biden, the allegations set forth in the indictment of Mr. Trump, if

proven, would clearly establish not only Mr. Trump's willfulness but also serious

aggravating facts.

Most notably, after being given multiple chances to return classified

documents and avoid prosecution , Mr. Trump allegedly did the opposite.954 According

to the indictment , he not only refused to return the documents for months, but he

also obstructed justice by enlisting others to destroy evidence and then to lie about

it.955 Incontrast ,Mr. Biden alerted authorities , turned in classified documents to the

National Archives and the Department of Justice in 2022 and 2023 , consented to the

search ofmultiple locations including his homes ,permitted the seizure and review of

handwritten notebooks he believed to be his personal property , and in numerous

other ways cooperated with the investigation.956

954 Superseding Indictment 7-8, United States . Trump , No. 23 -CR- 80101-AMC,
ECF 85.

955Id.

956 See Chapter Two; see also U.S. Dep't of Just ., Just . Manual 9-27.230 (2023) ( a

person's willingness to cooperate is a relevant factor in determining whether prosecution is
warranted ) .
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With respect to Mr. Biden's notebooks , the Reagan precedent provides an

additional reason to forgo criminal charges . The Department of Justice previously

informed a court in public filings that Mr. Reagan's diaries were both currently

classified and Mr. Reagan's personal records. 957 This should give the Department

pause before now concluding that Mr. Bidenwill be charged with a crime for retaining

his own classified writings . Such an about -face,without previous public warning that

is sharper than the relevant executive order and regulations,would be seen by many

to violate basic principles of notice and fairness.958 And even though it is possible the

Department lacked knowledge of all the facts about how Mr. Reagan stored his

diaries,officials knew they contained classified information and that Mr. Reagan was

treating them as his personal records , and it appears no one ever asked how the

diaries were stored or made efforts to recover them.959

957 See ChapterTen.

958 Other officials have been prosecuted for the retention of classified notes most
notably, David Petraeus, who served as a four-star general inthe Army and later Director of

the Central Intelligence Agency . See Plea Agreement at 1, United States . Petraeus, 3 :15
cr-00047 (W.D.N.C. Mar. 3 , 2015), ECF No. 2. There are significant similarities between
Petraeus's case and Mr. Biden's, but the differences are more significant. First, Petraeus's
retention of notebooks violated numerous nondisclosure agreements he signed as an

employee of the Department of Defense. By contrast, by virtue of his unique constitutional
role as vice president, Mr. Biden signed no such nondisclosure agreements or attestations.

Second, Petraeus lied when questioned by FBI agents, telling them he had not provided
classified information to his biographer. See id. at 32. Mr. Biden's case began with a
proactive self-disclosure, and he has cooperated with the Department of Justice and special

counselby consenting to multiple searches of his personal residence and offices. Third, there
was stronger evidence of willfulness in Petraeus's case, in light of his lies and obfuscations,
whereas Mr. Biden has asserted his rightful ownership of his notebooks based on a long
history of former presidents and vice presidents retaining diaries, notes, and other writings

that contained classified information. Despite these important differences, Petraeus was
charged only with a misdemeanor violation of 18 U.S.C. 1924, a statute that, as discussed
in Chapter Nine, is not applicable to the facts of this case.

959 See Chapter Ten.
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Inthe past forty years, twelve men and women have served as president and

vice president. At least two Mr. Reagan and Mr. Biden have kept handwritten

notes containing classified material at their homes after leaving office. It is quite

possible that others had or presently have such handwritten notes in their personal

possession to this day . We have not identified aggravating facts that compel bringing

the first prosecution of such actions here.

In reaching our decision , we did not consider every circumstance in which

criminal charges against a former president or vice president for mishandling

classified information may be warranted . But on the facts of this case , given the

historical practices we have discussed , the evidence revealed in our investigation , and

the extent of Mr. Biden's cooperation , criminal charges are not warranted.960

II. OTHER FACTORS

We have also considered other factors the Department traditionally applies

when considering charges for mishandling classified information.Those factors are:

(1) The volume ofclassified information and the manner in which it is stored;

(2) The sensitivity of the information, includingthe levelof classificationand
whetherit is dated or recent;

( 3 ) Reasonsthe personretainedthe information;

( 4) Whether the information was disclosed to someone else, and under what
circumstances;

(5 ) Whetherthere is a potentialforeignnexus;

(6 ) Whether the person made false statements related to the retention; and

960 See 28 C.F.R. 600.7 (explaining that [ a] Special Counsel shall comply with the

rules, regulations , procedures , practices and policies of the Department of Justice . ) .
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( 7) Other relevant aggravatingand mitigatingfactors.

While these factors cut in different directions, on balance, they favor

declinationofcharges against Mr.Biden.

The volume ofclassified information is not small, and while it could support a

decision to being criminal charges, it does not require such charges . As for the

sensitivity and recency of the information, the Afghanistan documents are relatively

oldand concern a conflict that is now over .The notebook entries contain some highly

sensitive information that ismore recent,dating as late as 2017. But Mr. Reagan also

kept classified information at home in his diaries after his presidency.

IfMr. Biden retained the classified documents intentionally, he appears to

have done so to defend his record and burnish his credentials to run for president.

This factor counts against him. It is difficult to conceive of good reasons to risk the

nation's security by mishandling classified information, and bolstering one's

reputation is not one.

There is no evidence that Mr. Biden shared classified information with any

foreign person . As discussed in Chapter Twelve , though, he did share classified

information with Zwonitzer by reading from classified notebook entries to Zwonitzer

nearly verbatim . These entries included entries concerning human intelligence

sources , as well as entries that Mr. Biden had previously identified as classified or

potentially Mr. Biden's decision to take home notebooks knowing that as

a whole they contained classified information , and then read verbatim notes from

961 See Chapter 5 .
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nationalsecurity meetings to his ghostwriter recognizingthose notes were at least

potentially classified counts squarely inaggravation.

We cannot prove that Mr. Biden made any false statements related to his

retention of classified information. As noted in Chapter Twelve , he provided one

answer to our written questions that was not credible that when he described his

notebook entries to Zwonitzer as classified or potentially classified,he did not really

mean classified , he merely meant private. 962 But, while incredible, we cannot

prove this statement was false . Mr. Biden prefaced it by explaining that he did not

remember the specific conversations in question,which occurred more than six years

ago.963 And even if this written answer is a strike against Mr. Biden, the other

instances of his cooperation with our investigation weigh heavily in his favor.

Other aggravating and mitigating facts addressed in the Justice Manual also

counsel against prosecution .At the time of any trial or sentencing , Mr. Biden would

be well into his eighties, an age when relatively few people are prosecuted. 64 He has

no criminal record.965 He is highly unlikely to be sentenced to prison or assessed a

significant fine.966 Any deterrent effect of prosecution would likely be slight. 67 We

are not concerned with specific deterrence , as we see little risk he will reoffend . As

for general deterrence, future presidents and vice presidents are already likely to be

deterred by the multiple recent criminal investigations , and one prosecution, of

962 Biden 12/1/23writtenresponsesat 1.
963Id.

964 See U.S.Dep'tof Just., Just. Manual 9-27.230( 7 ) (2023) .

965 See id. §9-27.230(5) (2023) .
966 See id. §9-27.230 ( 9 ) (2023) .
967 See id. §9-27.230( 3) (2023) .
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current and former presidents and vice presidents for mishandling classified

documents.968 Mr.Biden has served the nation for nearly fifty years as President and

Vice President of the United States and United States Senator.969 On balance, his

record ofservice also supports a decision to forgo criminal charges.

The practice of retaining classified material in unsecured locations poses

serious risks to national security, given the vulnerability of extraordinarily sensitive

information to loss or compromise to America's adversaries. The Department

routinely highlights such risks when pursuing classified mishandling prosecutions.

But addressing those risks through the criminal law, the only means available to this

office, is not the proper remedy here.

For the classified Afghanistan documents and the classified notebooks, we

believe the evidence falls short of supporting criminal charges .And other factors that

inform our decision under the Principles of Federal Prosecution lead us to conclude

that the fundamental interests of society do not require such charges.970 For these

reasons,we decline prosecution.

968 See id. §9-27.230 ( 3) (2023) .
969 See id. §9-27.230( 7) (2023) .
970 See id. 9-27.001, 9-27.220 (2023) .
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I.

CLASSIFIED DOCUMENTS FOUND AT THE PENN BIDEN CENTER

FACTS

A. Descriptionof the PennBidenCenter

The Penn Biden Center is housed in an office space leased by the University of

Pennsylvania on the sixth floor of a commercial office buildingnear the United States

Capitol in Washington, D.C. The office space includes a reception area , conference

rooms, a kitchen and pantry, a copy room, a large office for Mr. Biden designed to

resemble the vice president's West Wing office, and roughly a dozen smaller offices

and workrooms arrayed in a circle around a central, open office space . Mr. Biden's

office adjoins one of the smaller workrooms sometimes called the outer office

where Mr.Biden's personal assistant , scheduler , and trip director sat.971

CHAPTERFOURTEEN

NIC

971 PBC Scheduler Tr . at 63-64 .

972 SCOH - 000451; FBI Serial 344 1A415.
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Eventsleadingup to the discovery of classified documentsat the

Penn Biden Center

InMarch 2021, Mr. Biden's director of Oval Office operations visited the Penn

Biden Center at Mr. Biden's request .973 She described the purposes of the visit as : (1)

to look for personal items such as family photographs and awards that Mr. Biden

might want to display in the Oval Office , and (2) to get a sense of what was there

more generally.97974 The director of Oval Office operations took photographs to

document her visit and compiled an inventory with the help of an assistant.975 In

addition to personal items such as framed photographs , flags, awards , books , and

challenge coins located in Mr. Biden's office, she noted the presence of 40 boxes in

a hallway closet . 976 She took photographs of the boxes.977 After the visit , she

reported back to Mr. Biden what she had found . According to the director of Oval

Office operations , the conversation was very fast and pretty informal and Mr.

Biden did not provide any further direction about the Penn Biden Center.978

In May 2022, White House Counsel Dana Remus undertook an effort to

retrieve Mr. Biden's files from the Penn Biden Center .979 Remus described the

original purpose of that effort as gathering materials to prepare for potential

congressional inquiries about the Biden family's activities during the period from

B.

973 Director of Oval Office Operations Tr . at 12-13.

974 Id. at 12-14, 19, 25.

975 . at 19-21; FBI Serial 348 1A419 ; WH- SCH -000000003 at 17.

976FBISerial348 1A419; PennCenterInventory, WH- SCH-000000003.

977 FBI Serial 348 1A419; WH-SCH-000000007 at 10-11; Director of Oval Office

OperationsTr. at 19-20.

978 Director of Oval Office Operations Tr. at 27-28.
979 Remus Tr . at 64-66 Moore 11/18/22, FBI Serial 16.
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2017 through 2019, when Mr. Biden was actively engaged with the Center.980

Through later conversations , Remus learned that the Penn Biden Center's offices

contained a mix ofMr. Biden's materials including personal material that was not

limited to records of his activities from 2017 through 2019.981 Eventually , the goal of

Mr. Biden's staff became to clear out all of his material from the Penn Biden

Center.982

Remus decided to ship material that could be relevant to future congressional

inquiries to Patrick Moore, one of Mr. Biden's personal counsel in Boston,

Massachusetts, for further review by Moore and Bob Bauer 983 Moore's office had

become a repository for some of Mr. Biden's political materials, such as awards and

copies of speeches.984 Bauer and Moore planned to inform the White House Counsel's

Office ofwhat they found.985 Strictly personal items would be shipped to Mr. Biden's

Delaware home.986

Remus initially coordinated with the executive assistant , who had worked for

Mr. Biden both during his second term as vice president and at the Penn Biden

Center 987 The executive assistant offered to pack up Mr. Biden's files at the Penn

980 Remus Tr. at 65 , 75-76 , 80; Moore 11/18/22, FBI Serial 16; Personal Attorney 1

12/8/22, FBI Serial 40.

981 Remus Tr . at 67, 80.

982 Id. at 67; Dr. Biden Staffer 2 Tr . at 36-37 .

983 RemusTr. at82-83.

984 Moore 11/18/22, FBI Serial16 at 2 , 4 .

985 Remus Tr . at 82 .

986 at 83.

987 Id. at 66, 74-75; ExecutiveAssistantTr. 1/4/23at3-4, 66, 95; FBISerial350 1A421;

5/24/22 e-mailfrom Remus, SCOH-000747.
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Biden Center 988 Remus understood the executive assistant was going to segregate

personal files such as photographs and handwritten letters to Mr. Biden from files

related to his work 989 As the executive assistant later told investigators, [a] lot of

the stuffwas already packed up 990

On June 28, 2022, the executive assistant came to pack up the remaining

unpacked files.991 She completed the packing in about a half-hour.992 Her packing

involved simply transferring files from office drawers into Home Depot boxes she had

picked up earlier .993 In doing so , she did not review individual files or documents.994

Most of the packing involved boxing up files the executive assistant stored for

Mr. Biden in the outer office she formerly occupied along with Mr. Biden's former

scheduler and trip director at the Penn Biden Center.995 The outer office was

accessible on one end from Mr. Biden's office.996 At the other end, the outer office had

a door to the Center's larger office area.997 Mr. Biden's office and the outer office are

depicted in the photographs below.

988 Executive Assistant Tr. 1/4/23 at 97; Remus Tr. at 81-82 ; FBI Serial 350 1A421;

6/21/22 e -mail from Executive Assistant to Remus, SCOH- 000748; 6/23/22 e -mail from

Former Executive Assistant to Remus, SCOH-000753.
989RemusTr. at 89-90.

990 ExecutiveAssistant 1/4/23 Tr . at 98-99; Executive Assistant 9/28/2023 Tr . at 142.
991 FBI Serial 350 1A421; 6/21/22 e -mail from Former Executive Assistant, SCOH

000750; 6/23/22 e -mailfrom Former ExecutiveAssistant to Remus, SCOH-000753.
992 ExecutiveAssistant 9/28/23 Tr . at 138-39.

at2 .

ExecutiveAssistant 1/4/23Tr. at 98-99.

994 at 99.

995 Id. at 100-01; PBC Scheduler Tr. at 64.

996 Moore11/18/22, FBISerial16 at 2-3, 6 ; PersonalAttorney 1 12/8/22, FBISerial40

997 PennBidenCenterLayout, SCOH- 000452; FBISerial344 1A415
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Mr. Biden's office at the Penn Biden Center ( 28, 2022)

Mr.Biden'soffice at the PennBiden Center ( Nov.28, 2022)

998 20221128_ERT_0068; FBISerial14 1A14.

999 20221128_ERT_0060; FBISerial 14 1A14.
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The outer office the Penn Biden Center ( 28, 2022)

Fed
The outer office at the Penn BidenCenter ( 28, 2022

20221128_ERT_0074; FBISerial14 .

20221128_ERT_0075 ; FBI Serial 14 1A14.
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The executive assistant also lookedfor files inMr.Biden's office and other staff

offices but found 1002 She e-mailed Remus that evening: 13 boxes. There are

clearly marked boxes with correspondence throughout 4 years 1003 As the executive

assistant later told investigators,many of the 13 boxes she referred to were boxes of

correspondence files that had already been packed up and stored in a storage closet

at the Penn Biden Center.1004 The others were the boxes she packed with files from

the outer office.1005

Remus visited the Penn Biden Center two days later,on June 30,2022,with a

member ofher staff and a top advisor to the First Lady 1006 They expected to retrieve

the 13 boxes mentioned by the executive assistant .1007 Remus planned to ship some

of the boxes to Moore .1008 The member of her staff and the advisor to the First Lady

would drive the rest to the Delaware residence.1009 Upon arriving at the Penn Biden

Center , though , Remus discovered that there was much more than 13 boxes of

material belonging to Mr. Biden, and some of it was not even packed.1010 The project

of going through the volume ofmaterial and figuring out where things should go was

a much bigger task than Remus had expected.1011 Remus and her colleagues left the

at19.

1002ExecutiveAssistant1/4/23Tr. at 100-01.

1003 FBI Serial 350 1A421; 6/28/23 e - mail to Remus , SCOH-000755

1004 ExecutiveAssistant 9/28/23 Tr. at 140-44.

1005 Id. at 144.

1006 FBISerial364 1A429; RemusTr. at 90, 93-94, 143-46; WHCSpecialAssistantTr.

1007 RemusTr. at 138-39.

1008 Id. at 90-91.

1009 Remus Tr. at 90; WHC Special Assistant Tr . at 16-17.
1010 RemusTr. at 68, 138-39.

1011 . at 68; see also Dr. Biden Personal Aide Tr. at 142.
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Penn Biden Center that day without removing anything 1012 The photographs taken

by the director of Oval Office operations in March 2021 corroborated Remus's

statements about the quantity and variety of Mr.Biden's items stored at the Penn

Biden Center:1013

Fe

Photos of a storage closet at the Penn Biden Center (March 2021)

Remus later contacted Moore and asked him to review and properly dispose of

the material stored at the Penn Biden Center 1015 Moore visited the Center months

later,on October 12, 2022 , along with one of Mr. Biden's Oval Office aides Moore's

1012 RemusTr. at 68 WHCSpecialAssistantTr. at21

1013 FBI Serial 348 1A419;Director of Oval Office Operations Tr. at 19-26;Penn Office
Inventory, WH-SCH- 000000003 ; see also 3/17/21 e -mails between Oval Office Aides, WH
SCH -000000002 .

1014 Office Inventory, WH- SCH- 000000003 at 10; WH-SCH-000001234; FBI

Serial348 1A419.

1015 Moore 01/12/23, FBISerial96 at 7 ; Moore 11/18/22, FBISerial 16 at 4 ; Remus Tr.

at 68-69, 148.

1016 Moore11/18/22, FBISerial16at 5 ; Dr.BidenStaffer2 Tr. at 40
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goal was to take stock of what was stored there , determine how much needed to be

reviewed, and create a plan for moving everything out 1017 According to Moore,

conducting the review was not a high priority because nobody expected to find

classified documents or presidential records there.1018

The Oval Office aide accompanied Moore to facilitate his access to the Penn

Biden Center and his initial review of material .1019 While at the Penn Biden Center ,

the aide also searched for and found items that could be used at the White House ,

such as gifts for visitors and Mr. Biden's personal stationery and personal items 1020

Moore first inspected material in a back storage closet pictured above

located off the mail room/kitchenette .1021 He found a variety of items including gifts ,
memorabilia ,books, and condolence correspondence related to the 2015 death ofMr.

Biden's son,Beau Biden.1022

Moore then inspected Mr. Biden's office space.1023 That space included Mr.

Biden's office , a small closet in that office , and the outer office.1024

Moore identified six or seven boxes containing documents to review 1025 He

recalled finding at least some of those boxes in the small closet in Mr. Biden's office

1017 Moore 11/18/22, FBI Serial 16 at 5.
1018 at 4.
1019Dr.Biden Staffer 2 Tr . at 36, 45; 80; FBI Serial8 1A5, 11/16/22Narrativefrom

Bauerat 2.
1020 Dr. Biden Staffer 2 Tr. at 71, 75-77 ; FBI Serial 8 1A5, 11/16/22 Narrative from

Bauer at 2.

1021 Moore 11/18/22, FBISerial 16 at 5 ; Moore 1/12/23, FBI Serial 96 at 8; FBI Serial

348 1A419; Penn Office Inventory, WH-SCH-000000003, at 10; WH-SCH-000001216.
1022 Moore 11/18/22, FBI Serial 16 at 5-6; Moore 1/12/23, FBI Serial 96 at 8 .
1023 Moore 11/18/22, FBI Serial 16 at 6 .
1024Id.

1025Id.;Moore1/12/23, FBISerial96 at9 .
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and movingthem to the outer office for review 1026 When interviewed by FBI agents,

Moore believed the small closet was initially locked and that a Penn Biden Center

staffmember provided a key to unlock it,but his memory was fuzzy on that point.1027

He found the other boxes in the outer office, where he conducted his first cursory

review ofthe material in the boxes.1028 During that initial,quick review,Moore saw

copies of speeches,political documents,and campaign materials 1029 He also noticed

documents dating from Mr. Biden's time as vice president ; the format of these

documents led him to believe they were from the White House 1030 Moore knew such

documents were potentially presidential records under the Presidential Records Act,

which mustbe stored at the NationalArchives .1031 He did not see any documents with

classification markings at the time.1032 Moore left that day intending to return later

and, among other things , conduct a more detailed review of the material and

determine whether any ofit included presidential records.1033

Moore returned to the Penn Biden Center several weeks later on November 2 ,

2022, with an associate from his law firm.1034 They planned to review the materials

1026 See Moore 1/12/23, FBI Serial 96 at 9-10; Moore 11/18/22, FBI Serial 16 at 6.
1027 Moore 11/18/22, FBI Serial 16 at 6. The executive assistant stated that the Home

Depot boxes she packed up during her June 2022 visit were left inthe Outer Office. Executive
Assistant 1/4/23 Tr . at 98-99, 106-08; Executive Assistant 9/28/23 Tr . at 147. She did not
move these boxes into the closet in Mr. Biden's office . Executive Assistant 1/4/23 Tr . at 107
08; Executive Assistant 9/28/23 Tr . at 148-49.

1028 FBISerial 96 at 9-10; FBI Serial 16 at 6 .
1029 FBI Serial 16 at 6 .

1030 Moore 11/18/22, FBI Serial 16 at 6 ; Moore 1/12/23, FBI Serial 96 at 8 .

1031 See Moore 11/18/22, FBISerial 16 at 6 .

1032 Moore 11/18/22, FBI Serial 16 at 6 ; FBI Serial 8 1A5, 11/16/22 Narrative from

Bauer at 2 .

1033Moore11/18/22, FBISerial16at 6 ; Moore 1/12/23, FBISerial96 at8-9.

1034 Moore 11/18/22, FBI Serial 16 at 7; FBI Serial 8 1A5, 11/16/22 Narrative from
Bauerat 2.
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and send records that were not presidential records to their firm office in Boston. 1035

Moore brought FedEx boxes, and the two packed up and eventually shipped some

materials they determined were clearly not presidential records, such as material

dated after Mr. Biden's vice presidency.1036 They set aside for further review four

Home Depot boxes containing folders labeled with dates from 2009 to 2017, years

during which Mr. Biden served as vice president.1037

Moore began reviewing the material in one of the Home Depot boxes .1038 About

a third ofthe way through the box , he found a manila envelope marked EYES ONLY

for the Vice President .1039 IRAN was handwritten on the envelope .1040 Inside the

envelope, Moore found documents with classification markings .1041 He took the box

into the adjoining room and contacted Bauer,who in turn contacted the White House

Counsel 1042 Members of the White House Counsel's Office then notified the National

Archives general counsel. 1043 Moore added Post- It notes to designate where he found

1035 Moore 11/18/22, FBI Serial 16 at 7; FBI Serial 8 1A5, 11/16/22 Narrative from
Bauer at 2 .

1036 Moore 11/18/22, FBI Serial 16 at 7-9; FBI Serial 8 1A5, 11/16/22 Narrative from
Bauerat 2.

1037Moore11/18/22, FBISerial16 at 7 , 9 .

1038 . at 7-9.

1039 Id at 7-9.
1040 at 8 .
1041 .

1042 Moore 11/18/22, FBI Serial 96 at 8 ; FBI Serial 8 1A5, 11/16/22 Narrative from
Bauer at 3.

1043 FBI Serial 8 1A5, 11/16/22 Narrative from Bauer at 3; Moore 11/18/22, FBI Serial
16 at 8 .
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documents with classification markings. He photographed the files in the box,

which an archivist from the National Archives later labeled "Box 3. 1045

3-4.

PhotoofBox 3 takenby Moore on or about 2 , 20221046

Moore's associate also discovered material with classification markings in

another box of files, which he had been reviewing page by page.1047 That box also

1044Moore1/12/23, FBISerial96 at 11.

1045 Moore11/18/22, FBISerial 16 at 10-11; FBISerials 17 1A19, 173 1A182; NARA

Archivist2 12/2/22, FBISerial26 at 1-2

1046Bates- 000016; FBISerial171A19

1047Moore11/18/22, FBISerial96 at 8 ; PersonalAttorney1 12/8/22, FBISerial40 at
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contained other records that Moore thought could qualify as presidential records 1048

The associate used Post-It notes to flag documents he wanted Moore to look at and to

keep track of documents he removed to review 1049 Moore photographed the files in

the box,which his associate labeled Box 1050

PhotoofBox taken byMooreonor about 2

1048Moore11/18/22, FBISerial16at 7-9.

1049PersonalAttorney1 12/8/22, FBISerial40 at4-5.

1050Moore11/18/22, FBISerial16at 10-11; FBISerial17 1A19; PersonalAttorney1

12/8/22, FBI Serial 40 at 5 ; NARA Archivist 2 12/1/22, FBI Serial 26 at 1 .

1051Bates- 000028; Moore11/18/22, FBISerial16 at 10; FBISerial17 1A19.
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Moore and his associate identified one other of the four boxes that potentially

contained presidential records but found no documents with classification markings

in that box The National Archives later labeled the box as Box 1053

Photo of Box 2 taken by Moore on or about Nov. 2, 20221054

1052Moore11/18/22, FBISerial 16 at 9 .

Id NARA Archivist 2 12/1/22, FBI Serial 26 at 1; FBI Serial 26 1A31

20221201_WFO_13.

Bates- 000030; Moore11/18/22, FBISerial16 at 10; FBISerial171A19
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The fourth box did not appear to contain any presidential records but was in

the same style Home Depot box as the other three .1055 Moore and the associate

repackaged the material in the fourth box into a new FedEx box because the Home

Depot box was in relatively poor condition.1056 Pursuant to instructions from the

White House Counsel's Office, Moore locked the three boxes containing documents

with classification markings or potential presidential records in the small closet off

of Mr.Biden's office He photographed the interior of the closet :

Photoofthe interiorof the small closet offofMr.Biden's office taken by Moore ( , 2022)

1055 Moore 11/18/22, FBI Serial 16 9

1056

1057 See Moore1/12/23, FBISerial96 at 10; Moore 11/18/22, FBISerial16 at 9 ; FBI

Serial 8 1A5, 11/16/22 Narrativefrom Bauer at 3

1058 Bates -000035 ; Moore 11/18/22 , FBI Serial 16 at 10; 17 .
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The next day, November 3, 2022, two archivists from the National Archives

met Moore and an Associate White House Counsel at the Penn Biden Center.1059

Moore took the three Home Depot boxes out of the locked closet and put them in the

outer office 1060 He offered for the archivists to take the fourth (FedEx) box, but they

said the National Archives had instructed them to take only the three.1061 The

archivists returned a few days later on November 8, 2022 , however, and took the

fourth box along with 28 Federal Records Center boxes from the Penn Biden

Center 1062 Moore told the archivists that the 28 boxes contained letters expressing

condolences related to the death of Beau Biden.1063

Upon reviewing the contents of the three boxes in a SCIF at the National

Archives, an archivist determined that they included nine documents with

classification markings totaling 44 pages.1064 Those documents were in Box 1and Box

3.1065 She estimated that about 90 percent of the documents in Boxes 1,2, and 3 were

personal in nature and related to financial matters,correspondence,and pictures.1066

No other documents with classification markings were found in any of the material

the National Archives took from the Penn Biden Center.1067 Box 4 contained an

1059 Moore 11/18/22, FBI Serial 16 at 10; NARA Archivist 2 11/10/22, FBI Serial 3 at

2 NARA COS 11/21/22, FBI Serial 6 at 1-2.

1060 Moore 11/18/22 , FBI Serial 16 at 10.

1061Moore11/18/22, FBI Serial16at 9-10.

1062 Id. at 11; NARA Archivist 2 11/10/2022, FBI Serial 3 at 3 .

1063 NARA Archivist 2 11/10/22, FBISerial 3 at 3 .

1064 at2 .

1065 NARA Archivist 2 12/1/22, FBI Serial 26 at 2 .

1066 NARA Archivist 2 11/10/22 , FBI Serial 3 at 2 .

1067 NARA Archivist 2 12/1/22, FBI Serial 26 at 2 .
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otherwise blank page with a classificationmarking1068 The page appeared to be the

last page of bound briefing material that had likely been removed from a classified

briefing book 1069

FBIagentsvisiteda SCIFat the NationalArchiveson December1 and2 , 2022,

to review and photograph the four boxes and their contents 1070

MEDIUM

MEDIUM

FedEx

MEDIUM

ThePBCboxes in a SCIFat theNationalArchivesfor FBIreview (Dec. , 2022

1071 20221201_WFO_0012 ; FBI Serial 26 .

1072 FBISerial173.

The NationalArchives later transferredcustodyof the markedclassified documents

in Boxes 1and 3 to the FBI1072

1068 NARA Archivist 2 11/10/22, FBI Serial 3 at 3.
1069 Id.

FBI Serial26
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C. Description of the documents recovered from the Penn Biden

Center

The FBIidentifiedten documentsrecoveredfrom the PennBidenCenteras

classified or potentially classified and designated those documents as through

In addition to the nine documents with classification markings that the

National Archives had identified, FBI designated a set of handwritten notes as

potentially classified .1074 The handwritten notes were found in an envelope with

marked classified documents and related to the same topic as those documents .1075

1. Marked classified documents found inBox 1

The FBI located the marked classified document designated among

unclassifieddocuments in a folder labeled Second Term, picturedbelow 1076

Steps for the

" SecondTerm" folder andcontentsfrom Box

1073 FBISerials 26 , 238, 683 1A772

See Evidence item 1B48; FBI Serials 173, 177, 683 1A772.

1075 Evidence item 1B48; FBI Serials 26 , 173, 177, 683.

1076 Evidence item 1B49

1077 FBISerial26 1A31, 20221201_WFO_0026.
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The FBI located the marked classified document designated A2 among unclassified

documents in a red file folder with a handwritten label Filing 10-10-16

Appendix A includes unclassified descriptions of documents and A2 .

2. UnclassifiedcontentsofBox 1

Filing 10-10-16 folder from PBC Box

Box includes a variety of unclassified files of personal and professional

significance to Mr. Biden. These include:

A file folder labeled POTUS 21st Century Policing 2015 with a copy ofthe
May 2015 final report of the President's Task Force on 21st Century

Policing 1080

A file folder labeled "Biden Foundation" that included a 2017 Annual

Reportfor the BidenFoundation,1081

1078 Evidence item 1B49.

1079 FBI Serial 26 1A31, 20221201_WFO_0066 .

1080NARA_SCAN_00000067-68; NARAArchivist2 11/10/22, FBISerial3 .

1081NARA_SCAN_00000059, at 61; NARAArchivist2 11/10/22, FBISerial3 .
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A file folder labeled VP Headshots with photographs of Mr. Biden and

President Obama.1082

A file folder labeled American Possibilities" with event memoranda for Mr.

Biden dated February 1, 2018.1083

A file labeled Colorado Ski with information from 2011 related to a ski

trip.1084

3 .

1/30/15 1086

Classified documents found in Box 3

. EYES ONLY VPOTUS manila envelope

The FBI located the marked classified documents designated A3 through A6

and a set of potentially classified handwritten notes designated A7 in a manila

envelope stamped EYES ONLY on the top andbottom with VPOTUS handwritten

inthe middle 1085 The envelope was also labeledwithMr.Biden's handwriting:

EYESONLY

EYES ONLY

The VP Eyes Only envelope from PBCBox 31087

1082 FBISerial26 1A31, 20221201_WFO_0024, 20221201_WFO_0146.

1083 NARA SCAN_00000063-65; NARAArchivist 2 11/10/22, FBISerial3

1084 NARA SCAN_00000426-35; NARA Archivist 2 11/10/22, FBISerial3 .
1085 Evidenceitem 1B48.

1086 Evidenceitem 1B48; ExecutiveAssistant1/4/23Tr. at 156-57; FBISerial64 1A74;

StaffAssistant 3 10/4/23 Tr. at 80

FBI Serial 26 1A31, 20221201_WFO_0006 .
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Appendix A includes unclassified descriptions ofdocuments A3 through A7 . Portions

of redacted cover pages of some of the documents in the EYES envelope are

below:

TOP

INTELLIGENCE

MEMORANDUM

2014

Portionofthe redactedcover ofrecovereddocument

TOP

Recovered document A5.

1089 Recovereddocument A6.

276

Portionofredactedcover ofrecovereddocument

SENSITIVE

AUGUST2013



Notably, document A7 is ten pages of Mr. Biden's unmarked, handwritten

notes, three of which are dated January 28, All but one page of the notes

relate to the Obama administration's efforts to negotiate the Joint Comprehensive

PlanofAction, otherwise known as the Iran nuclear deal. For example, five pages of

the handwritten notes reference the four pathways to an Iranian nuclear weapon the

Obama administration believed the nuclear deal would block:

THE IRAN NUCLEAR DEAL WILL CUT OFF ALL OF

IRAN'S POTENTIAL PATHWAYS TO A BOMB:

BLOCKEDHIGHLY ENRICHEDURANIUMAT NATANZFACILITY

HIGHLY ENRICHED URANIUM AT FORDOW FACILITY

WEAPONS- GRADEPLUTONIUM

COVERTATTEMPTSTOPRODUCE MATERIAL

DEAL

BLOCKED

BLOCKED

277

BLOCKED

#IranDeal

Graphic from Obama White House information page on the Iran nuclear deal

Evidence item 1B48, A7 at 3 , 5 , 9 ; Executive Assistant Tr. 9/28/23 at 128-30

handwritingidentification) , FBISerial515 1A618.

The Historic Deal that Will Prevent Iranfrom Acquiring a Nuclear Weapon, The
White House, https://obamawhitehouse.archives.gov/issues/foreign-policy/iran-deal last
visited Jan. 31, 2024)



It's a bad deal

of ? ?!

1/28/15

?!?!
HeavyWater

3.

PortionofPage2 ofrecovereddocumentA71092

to

IRAN

Four pathways

Portionofpage 3 ofrecovereddocumentA71093

too

1092RecovereddocumentA7.

1093 .

1094Id.
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WE CAN

Portion ofpage 7 of recovered document A71095

The handwritten references to blocking Arak and heavy water correspond to the

Obama White House's reference to blockingweapons-grade plutonium 1096

b. Ukraine 02/09/15 and VP Personal file folders

The FBI located the marked classified document designated A8 among

unclassified documents in a green file folder labeled Ukraine 02/09/15 within an

unlabeled green hanging folder 1097 Agents located documents designated A9 and A10

among unclassified documents in a red file folder labeled VP Personal within an

Jan.

1095 .

1096 The Historic Deal that Will Prevent Iran from Acquiring a Nuclear Weapon , The

White House, https://obamawhitehouse.archives.gov/issues/foreign-policy/iran-deal ( last

visited 31, White House,

https://obamawhitehouse.archives.gov/issues/foreign-policy/iran-deal ( last visited Jan. 31,

2023) The third way Iran could build a nuclear weapon is by using weapons - grade

plutonium . The only site where Irancould accomplish this is the Arak reactor , a heavy- water

nuclear reactor . ) .

1097RecovereddocumentA8; Evidenceitem1B49.
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unlabeled green hanging folder. 1098

Ukraine02/09/15 folder and unclassifiedcontents

Personal folder and unclassified contents

1098 Recovered documents A9 and A10; Evidence item 1B49.

1099 20221201_WFO_0113. The document titled "Withdrawal Marker is a placeholder

for the classified document A8. See FBI Serials 683 1A772, 26 1A31

1100 FBI Serial 26 1A31, 20221201_WFO_0117 The documents titled Withdrawal

Marker are placeholders for the classified documents A9 and A10. See FBI Serial 683 1A772.
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Appendix A includes unclassified descriptions of documents A8 through A10.

Document A9 is a telephone call sheet setting forth the purpose and talking points

for a call between Mr. Biden and the Ukrainian Prime Minister . Mr. Biden wrote a

note to his executive assistant on the sheet : Get [a] copy of this conversation from

Sit Rm for my Records please and signed it Joe .

of

from

Handwrittennotefrom Mr.Biden on recovereddocumentA91101

ET

C. Unclassified contents of Penn Biden Center Box 3

Like Box 1, Box 3 included a wide variety of unclassified files of personal and

professional significance to Mr. Biden. To name a few:

A file folder labeled Genealogy with information about the ancestors of

Mr.Bidenand Biden family history 1102

Various file folders with documents related to Mr. Biden's Cancer

Moonshot initiative.1103

A file folder labeled Economy with documents from 2015 related to
economic policy and meetings with officials such as the Secretary of the
Treasury 1104

1101RecovereddocumentA9.

1102 NARA_SCAN_00001390-98 ; NARA Archivist 2 11/10/2022 , FBI Serial 3 .

1103 E.g., NARA_SCAN_00001505-16 , NARA_SCAN_00001641-51 ; NARA Archivist 2
11/10/2022 , FBI Serial 3 .

1104 NARA_SCAN_00001581-91 ; NARA Archivist 2 11/10/2022, FBI Serial 3 .
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A file folder labeled Notable Stories on the Life of Beau Biden with

compilednewsclippingsabout Mr.Biden'sson. 1105

D. Security and access controls at the Penn Biden Center

To access the Penn Biden Center ,employees used a key fob,which they had to

scan at the building's front door , the elevator , and the Center suite's front door.1106

The Center did not allow visitors inside unless someone with a key fob escorted

them.1107 The Center required the logging of visitors through a third -party security

management system ,and visitors had to check inwith building security upon arrival

in the building lobby 1108

Despite those controls, we cannot account for all visitors to the Center . In

practice,employees with key fobs could and sometimes did bring guests with them to

the Center without logging them with security 1109 The Center's office manager did

not maintain a visitor The third-party vendor retained its visitor logs for only

one year, so logs for the years 2017 through 2021, when Mr. Biden was a private

citizen,were not available to investigators.

The Center hosted visitors from its inception until the recovery of marked

classified documents in November 2022. In keeping with its stated purpose to

1105 NARA_SCAN_00001716-17 ; NARA Archivist 2 11/10/2022, FBI Serial 3 .

1106ExecutiveAssistant 1/4/23 Tr. at 103-104; PBCDirectorofProgramsTr. at 48-49;

PBC SchedulerTr. at 63; SpeechwriterTr . at 92-93; OVP InternTr. at 41-42; PrescottTr. at
85-86.

1107 PBC Employee 2 Tr. at 24; Prescott Tr. at 86.

1108 LegislativeAffairs Staff 1 Tr . at 26; PBC Employee2 1/16/23Tr . at 16-18; Personal
Aide 3 3/28/23 Tr. at 147; PBC Employee 1 1/16/23 Tr. at 71; PBC Scheduler Tr . at 9 , 100.

1109 PBC Director of Programs Tr . at 60; PBC Scheduler Tr . at 100; PBC Employee2
1/16/23 Tr . at 46.

1110 PBC Employee 2 1/16/23 Tr. at 16.
FBI Serial 345 1A416, SCOH -000448 .
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convene world leaders the Center hosted foreign dignitaries for roundtable

events or to meet with Mr. Biden in his personal office . Center staff recalled events

and meetings with the former President of Mexico, the President of Costa Rica, the

former Secretary General of NATO, the Prime Minister of Estonia, members of the

Ukrainian Orthodox Church , and Israeli officials The Center also hosted more

than a dozen classes for University of Pennsylvania faculty , students , and interns

over a period of years . For instance,a course on Business Strategies for Engaging

with Government in March 2022 featured guest speakers from the U.S. Department

of Commerce, General Electric, and In addition , a cleaning crew came

through the Center every night to clean the offices.1115

As a general matter, the administrative staff at the Center tried to keep the

offices locked or closed off during classes or events 1116 However, Mr. Biden's office

did not lock, and the adjoining outer office where Mr. Biden's executive assistant

1112 Penn Biden Center, Our Mission Statement, Penn Biden Center ,
https://global.upenn.edu/penn-biden-center/our-mission-statement (last visited Feb. 2, 2024) .

1113 SpeechwriterTr . at 101-02; PBC Employee 1 1/16/23 Tr . at 68; OVP NSA Staffer

2 Tr. at 109; LegislativeAffairs Staff 1 Tr. at 30; Prescott Tr . at 82-83; PersonalAide 3 3/28/23
Tr. at 145; OVP Intern Tr. at 47-48. Mr. Biden also met with the former PrimeMinister of

Ukraine inMay 2017 when the Penn Biden Center was housed in a temporary office space

locatedat 701PennsylvaniaAvenue Northwestin Washington, DC. 5/14/17 e -mailfrom Penn

BidenCenter Business Manager, SCOH-000453.
FBI Serial 346 1A417; 2/9/23 Penn Biden Center List of Classes and Seminars ,

SCOH -000734 .

1115 PBC Employee 1 1/16/23 Tr. at 30.

1116 Id. at 30-34 ; PBC Scheduler Tr . at 71-72.
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maintained his files was always accessible through Mr. Biden's office.1117 Other

employees habits varied as to whether they kept their offices locked 1118

The Center relaxed security measures after Mr. Biden stopped working there

in April 2019,1119 It still required visitors to check in with security in the building

lobby,but they did not need a key fob or anescort in order to access the sixth floor of

the building. The Center also permitted University of Pennsylvania students who

took classes at the Center to work in the office space during the The Center

was locked down for about two years due to the COVID-19 pandemic 1122

Investigationof the classified documentsrecoveredfrom the

PennBidenCenter

described further below, Mr. Biden's now-former executive assistant

maintained the files in the four relevant boxes recovered by FBI agents from the Penn

Biden Center , two of which included marked classified documents . The executive

assistant originally maintained those files in her office space outside Mr. Biden's

West Wing office and moved them through two temporary spaces to the Penn

Biden Center ,where she continued to add to the files.

E.

1117 Executive Assistant 1/4/23 Tr . at 103-04; PBC Employee 1 1/16/23 Tr. at 29-32,

76-77 PBC Employee 2 1/16/23Tr . at 22-23, 60-61. For security reasons, the Vice President's

office couldonly be locked from the inside usinga panic button. PBC Employee2 1/16/23Tr.

at 22-23; PBC Employee 1 1/16/23 Tr . at 76-77.

1118 PBCDirectorofProgramsTr. at 49; OVPInternTr. at 42-43.

1119 LegislativeAffairsStaff1 Tr. at 42-43.

1120 .

1121Id.

1122 PBC Employee 1 1/16/23 Tr . at 11-13; PBC Director of Programs Tr. at ; PBC

Employee 2 1/16/23 Tr . at 42; Ricchetti Tr. at 151.
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We set forth in particular detail what we learned about these documents and

their path to the Penn Biden Center because they are the most highly classified,

sensitive,and compartmented materials recovered duringour investigation.

Document handling and filing in Mr. Biden's vice

presidentialoffice in the West Wing

Mr. Biden's office suite in the West Wing of the White House during his vice

presidency consisted primarily of his office and a connected front office . 1123 During

his vice presidency , Mr. Biden's first executive assistant and staff assistant worked

in his front office from the start of the Obama administration through mid-2012.1124

The assistants who staffed the front office at the end of the administration the

executive assistant and Staff Assistant 3 started in mid-2012 and mid-2014 ,

respectively

The front office staff collected and organized Mr. Biden's records.1126 Classified

records were retrieved by members of Mr. Biden's National Security Affairs team or

sent to the White House Situation Room.1127 The majority ofunclassified records were

regularly sent to the National Archives as presidential records.1128 Given the volume

ofpaper that passed through his office every day , if staff did not constantly collect,

1 .

1123 12/21/22 Staff Assistant 3 Interview, FBISerial 36 at 2 ; Executive Assistant 1/4/23

Tr. at 17-19.

1124 StaffAssistant 1 Tr. at 4-5, 33-34; ExecutiveAssistant 1/4/23 Tr . at 3-4 , 10.

1125 FBISerial 36 at 1; Executive Assistant Tr . 1/4/23 at 3-4.

1126 ExecutiveAssistant1/4/23Tr. at 22-24, 30-31, 178-80; StaffAssistant3 10/4/23

Tr. at 15-17; StaffAssistant2 Tr. at 19; August2015 WestWingGuide, SCOH-000427at 3 ,

6 .

1127 FBISerial 36 at 3-4; StaffAssistant 3 10/4/23 Tr. at 16-17; ExecutiveAssistant

1/4/23Tr. at 23-24; StaffAssistant2 Tr. at 20-21.

1128 FBISerial 36 at 2-3; ExecutiveAssistant1/4/23Tr. at 22-23; StaffAssistant2 Tr.
at 19-20.
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organize, and archive his records , paper would have piled up quickly and become

unmanageable 1129

In addition to records that were regularly archived, Mr. Biden's front office

staff kept a relatively small number of files for him in their desk drawers and a

credenza located behind the executive assistant.1130 Those files were generally

materials,including briefing materials, policy papers, and other official documents,

that he wanted to keep outside of the normal archiving process, at least

temporarily

View ofthefront office andthe executiveassistant's desk andthe rearfile cabinet ( Dec.2016)

1129 See Executive Assistant 1/4/23 Tr. at 31-32 , 179-80.

1130 1/4/2023 Staff Assistant 3 Interview, FBI Serial 36 at 2-3; Executive Assistant

1/4/2023 Tr. at 40-41; StaffAssistant 3 10/4/23 Tr . at 6-7.

ExecutiveAssistant 1/4/23 Tr . at 77-80, 148-49; ExecutiveAssistant9/28/23at 20;

August 2016 West Wing Guide, SCOH-000427 at 6 ; Staff Assistant 3 10/4/23 Tr. at 77-80;
FBISerial 36 at 2-3.

1132 1B001_00754774
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View ofthe front office toward the staff assistant's desk (Dec. 2016)

1134 For example,Mr.Biden sometimes wrote a note on material he wanted to save.

he might write save, save inoffice, or file. Inat least one instance, Mr.Biden

wrote a note on a classified call-sheet instructing his executive assistant to retrieve

the transcript of a callwith a foreign leader for my [r ecords. 1136

1B001_00766834.

See, e.g. August 2016 West Wing Guide , SCOH -000427 at 6 ; Executive Assistant
1/4/23 Tr. at 141, 200

August2016WestWingGuide, SCOH-000427at 6; ExecutiveAssistant1/4/23Tr.
at 141, 200

1136 Evidenceitem1B49 RecoveredDocumentA9.
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THEVICEPRESIDENT

Portion of a redacted vice presidential notecard with File" written on

The files kept in the front office also included some of Mr. Biden's personal

documents 1138 For example,Mr. Biden sometimes asked his front office assistants to

save poems he liked or retrieve Biden-family genealogy information stored in the

files 1139

69-70.

The front office assistants occasionally reviewed their files, selected material

they determined Mr. Biden no longer needed or wanted ,and sent it to be archived.

Based on the documents recovered from the Penn Biden Center , however, the

occasional review of files stored in the front office was imperfect or not exhaustive .

Many of the files stored in the front office both personal and official were old.1141

1137 NARA-Bx2_VP Notecards_2016-0090 ; FBI Serial 281.

1138 12/21/22 Staff Assistant 3 Interview , FBI Serial 36 at 2 ; Executive Assistant 1/4/23

Tr. at 76-77; August 2016 West Wing Guide , SCOH -000427 at 6 .

1139 ExecutiveAssistant1/4/23Tr. at 79-80; ExecutiveAssistant9/28/23Tr. at25.

1140 12/21/22StaffAssistant 3 Interview, FBISerial36 at2-3.

ExecutiveAssistant1/4/23Tr. at 41, 193; ExecutiveAssistant9/28/23Tr. at 20,
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Some dated back to Mr. Biden's first term as vice president or even his Senate

days.1142

Mr.Biden's move out of the vice president'sWest Wing

office

At the end ofthe Obama administration ,Mr. Biden's staff prepared to pack up

and move out of his West Wing office and into a transition office in Washington ,

Mr. Biden's front office staff, led by his executive assistant , packed up his

West Wing office.1144 Packing the office was a challenge : Staff had to pack up and

move out by Inauguration Day while continuing operations until the very end of the

administration 1145 The executive assistant recalled packing everything up in maybe

a couple of days in January 2017.1146

The front office staff packed up both Mr. Biden's office and the front office.1147

The front office contained the bulk of the files to be packed . The executive assistant

recalled packing hanging file folders from the front office into boxes provided by the

General Services Administration .1148 The staff assistant packed up the contents of

Mr. Biden's desk in his West Wing Office.1149 The desk contained some files, most of

2 .

1142 Executive Assistant 1/4/23 Tr . at 41, 193; Executive Assistant 9/28/23 Tr . at 20,

1143 11/17/16 Memorandum for the Vice President and Dr. Biden from Staff, SCOH
000305-SCOH-000306; FBI Serial 81 1A91 FBI_00000477.

1144 ExecutiveAssistant 1/4/23Tr . at 36-39.

1145 Id. at 36-39; Staff Assistant 3 12/21/22 Interview , FBI Serial 36 at 7 .

1146ExecutiveAssistant1/4/23Tr. at 38-39. Mostofthe files in the front officehadnot

beenpackedup as ofJanuary11or 12, 2017. StaffAssistant 4 Tr. at 114-15, 120-21.

1147 ExecutiveAssistant 1/4/23 Tr. at 37-39.

1148 ExecutiveAssistant1/4/23Tr. at37.

1149 StaffAssistant 3 12/21/22Interview, FBISerial 36 at 5 ; StaffAssistant3 10/4/23

Tr. at 92-93.

69-70.
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which were personal for instance , quotes and speeches that Mr. Biden referred to

often and notes from family members.1150

Mr.Biden's staff did not recall him packing any of his own boxes in the West

Wing Office 1151 Nor did they recall him directing them to bring specific files as they

were moving out of the White House .1152 However, there were a number of types of

files that the executive assistant believed Mr. Biden would want to keep with him,

such as mementos relating to Beau Biden's death, the genealogy of the Bidens , news

articles,policy papers, and copies ofhis schedules and speeches.1153 She described the

packing process as somewhat random. She explained that we knew that he was

going to write a book and "do some speaking engagements , but none of us knew

what we were going to need 1155

The executive assistant did not believe the files they packed contained

classified documents 1156 The front office staff's practice was to return classified

documents to their originating office or to the White House Situation Room , either

daily or whenever Mr. Biden was finished with them.1157 Staff lacked the time when

1150 Staff Assistant 3 12/21/22 Interview, FBI Serial 36 at 5 ; Staff Assistant 3 10/4/23
Tr. at 92-93.

1151 Executive Assistant 1/4/23 Tr . at 38 ; Executive Assistant 9/28/23 Tr. at 113-14.

Executive Assistant 1/4/23 Tr. at 82 ; Executive Assistant 9/28/23 Tr. at 113-14;
StaffAssistant 3 Tr . at 93.

1153ExecutiveAssistant1/4/23Tr. at 83-87.

1154 at 87.

1155Id.

1156 See Executive Assistant 1/4/23 Tr . at 173-75, 177-79; Executive Assistant
9/28/2023 Tr . at 81.

1157 Executive Assistant 1/4/23 Tr . at 23-27; Executive Assistant 9/28/23 Tr. at 81;
StaffAssistant 3 12/21/22 Interview , FBI Serial 36 at 4-5 ; Staff Assistant 3 10/4/23 Tr . at 16
18 9/1/16 West Wing Guide , SCOH- 000434 at 7. Occasionally Staff Assistant 3 would store
classified material in the safe in the Vice President's Office on a temporary basis until she
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packing to review files methodically to ensure everything was disposed of

correctly 1158

A total ofroughly fifteen boxes were moved from the West Wing Office to the

transition office in the administration's final days.1159 Once at the transition office,

Mr. Biden's staff did not unpack many of the boxes of files from the West Wing

Office 1160 Mr.Biden was not there daily but did come by occasionally for meetings.1161

In late June 2017, Mr. Biden and a core group of staff moved from the

transition office to the Penn Biden Center's temporary office in Washington, D.C.1162

They stayed in this office for several months while the Penn Biden Center's

permanent office was under construction.1163 Because Mr. Biden's staff knew they

would not be at the temporary office for long, they did not fully unpack, and material

remainedin boxes there 1164

could returnit to the appropriateNationalSecuritypersonnel. StaffAssistant 3 10/4/23Tr.
at 18-20

1158 See ExecutiveAssistant 1/4/23 Tr . at 39; StaffAssistant 3 12/21/23Interview, FBI
Serial36 at 7.

1159 1/17/17 e-mail from Executive Assistant to Associate Director of Admin ., et al.,
SCOH-000238; 1/17/17 e -mail from Associate Director of Admin . to GSA Employee 1, et al.,
SCOH-000216; 1/19/17 e -mail from Executive Assistant to OVP Purchase Manager , et al.,
SCOH-000217; 1/9/17 e -mail from Staff Assistant 4 to Associate Director of Admin. et al.,
SCOH-000574; 1/5/17 e-mail from OVP Operations Staffer to StaffAssistant 3 et al., SCOH
000445; Staff Assistant 4 Tr . at 119-20.

1160 ExecutiveAssistant 1/4/23Tr. at 51; PersonalAide 3 3/28/23Tr. at 102-03.

1161ExecutiveAssistant 1/4/23Tr . at 48-49; PersonalAide 3 3/28/23 Tr. at 107.

1162 FBI Serial 72 1A78; 6/12/17 e-mail from OVP Purchase Manager to PBC

Scheduler, SCOH-000716; 6/19/17 e-mail from OVP PurchaseManager to PBC Employee2,

SCOH-000716; GSA Employee2 Tr. at 53.

1163 12/8/22 PBC Employee 2 Interview, FBISerial 20 at 1 ; PBC Scheduler Tr . at 33;
ExecutiveAssistant 1/4/23 Tr. at 55-56.

1164 Executive Assistant 1/4/23 Tr. at 54; PBC Scheduler Tr . at 57-58.
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In October 2017,Mr. Biden and his staff moved into the Penn Biden Center's

permanent office.1165 Once there , the executive assistant recalled unpacking some

boxes but not all of them because there was just no need . 1166 She unpacked some of

Mr. Biden's files into file drawers in the outer office adjoining Mr. Biden's office.1167

In particular , she stored some files in a three - drawer filing cabinet adjacent to the

door to Mr. Biden's office .1168 The executive assistant could not recall how they

determined what to unpack versus what to leave in boxes 1169

When shown copies of the files in Boxes 1 through 3 recovered from the Penn

Biden Center , the executive assistant recognized many of them as files she

maintained for Mr. Biden inthe West Wing 1170 For instance , with respect to a manila

envelope at the front of Box 3 labeled Layout of Beau's House, she explained that

this file was very important to Mr. Biden and he wanted to have access to it. 1171

She stated that the file came from the White House, where she had stored it in her

desk in the front office or in the credenza behind her ; she then brought it to the Penn

Biden Center , where she stored it in the outer office.1172 The executive assistant also

identified her handwriting on many file folders in Boxes 1and 3.1173 She noted that

1165 12/8/22PBC Employee2 Interview, FBISerial 20 at 1; PBC Employee2 Tr . at 14;
FBISerial 344 1A415; 10/27/17e-mail from PBC Employee2 to Scott Hoffman, et al., SCOH
000777.

1166 Executive Assistant 1/4/23 Tr . at 65 .

1167 . at 72.

1168 Id. at 72, 76.

1169 at 65-66.

1170 . at 128-33, 147-48; see generallyExecutiveAssistant1/4/23Tr. at 128-203.

1171ExecutiveAssistant1/4/23Tr. at 153-54; FBISerial 17 1A19, Bates-000016.

1172 ExecutiveAssistant 1/4/23 Tr . at 153-54.

1173 See, e.g., ExecutiveAssistant 1/4/23 Tr . at 133, 151, 155; FBI Serial 26 1A31,

20221201_WFO_0052; FBISerial 17 1A19, Bates- 000019.
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some ofthe files inBoxes 1through 3 predatedher time in the White House and she

likely inherited many of them from her predecessor.1174

The executive assistant did not specifically recall any of the folders containing

classified documents , although she acknowledged that they could have been files she

maintained for Mr. Biden in the West Wing. She identified other files that postdated

the Obama administration as ones she likely maintained for Mr. Biden at the

transition office or the Penn Biden Center.1175

Numerous unclassified files in Boxes 1through 4 contained handwritten notes

from Mr. Biden directing that the contents be saved or "filed. The executive

assistant explained that these notes meant Mr. Biden wanted the files saved and kept

in the office rather than archived in case he wanted them later . During the

administration she did not have an expectation of where the files would go after Mr.

Biden's term as vice president .1176 But when she packed the files to move out, she

expected the files from the West Wing Office would travel with Mr. Biden to his new

office.1177

Origin of marked classified documents in the EYES
ONLY envelope

January2015 around the date handwrittenon the EYES ONLY envelope

recoveredfrom the Penn Biden Center the Obama administration was negotiating

3 .

1174 Executive Assistant 1/4/23 Tr. at 128-29 , 146-47 , 193.
1175 . at 206-12 ; FBI Serial 26 1A32, 20221202_WFO_0292-94 ;

20221202_WFO_0336 ; 20221202_WFO_0415-18 .

1176 ExecutiveAssistant9/28/23 Tr. at 27-28.
1177Id at 27-29.
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the Iran nuclear deal.1178 The administration sought to obtain concessions from the

Iranian government that would limit its ability to develop nuclear weapons.1179 In

exchange, the United States and other countries would ease economic and trade

sanctionson Iran1180

During those negotiations , the administration worked both to gain

congressional support for the Iran nuclear deal and to ensure Congress did not take

action that would interfere with negotiations , in particular , by imposing additional

sanctions on Iran.1181 Additional sanctions ,in the administration's view ,would cause

Iran to walk away from a deal and toward further development of nuclear

weapons 1182 The administration also opposed legislation that would purport to give

the Senate an up-or- down vote on the final Iran nuclear deal.1183

1178 Evidence item 1B48; Colin Kahl, IranTimeline, SCOH-000287 at 10-11.

1179 See, e.g., Key Points on the Joint Comprehensive Plan of Action with Iran,
1B001_00009530; The White House, The Iran Nuclear Deal: What You Need to Know about

the JCPOA, SCOH-000456 at 4-5.

1180 See LegislativeAffairs Staff 2 Tr . at 8-9; The White House, The IranNuclearDeal:

What You Need to Know about the JCPOA, SCOH-000456 at 8 ; Top Lines Points Sanctions,

1B001_01913030; Sanctions Relief Countering Iran's RegionalActivities, 1B001_01913035;

Sanctions FAQ's, 1B001_02226166.

1181 See 7/20/14 Memorandum for the President, Legislative Report for the Week of

July 21, 2014, 1B001_02436788 at 1-2; Legislative Affairs Staff 2 Tr. at 8-9; 2/8/15

Memorandum for the President, Legislative Report for the Week of February 9 , 2015,
1B001_01903477.

1182 1/28/15BriefingMemofromOVP-NSA, BackgroundandPointsfor Breakfastwith

Senatorson IranLegislation, 1B001_02256623at 5 .

1183 See 1/20/15 Memo re Telephone Call with Senator from White House Legislative
Affairs Staff, NARA_SCAN_00001464; FBI Serial 3 ; Memorandum for the Vice President,

Corker IranLegislation: Policy and Precedent Issues, NARAWH_00016231.
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The administration sought to engage members of Congress to advance these

goals . Given his lengthy service in the Senate and longstanding relationships with

members of Congress, Mr. Biden assisted in that effort as vice president 1184

As part of that effort , Mr. Biden scheduled a breakfast with six senators on

January 29, 2015.1185 Colin Kahl, Mr. Biden's National Security Advisor , e-mailed

staff on January 24, 2015, stating that the VP wants to do a breakfast next week

with the aforementioned senators to discuss Iran sanctions. 1186 Kahl noted, this is

the group that travelled together to Israel and other spots in the Middle East and

many came back in support of the Corker-Graham Iran legislation we oppose. 1187

The day before the breakfast, Mr. Biden's national security staff gave him a

briefing memo stating that the six invited Senators returned from their recent trip

to Israel more skeptical of imposing new sanctions on Iran (along the lines of the

Kirk-Menendez legislation) but more sympathetic to Corker-Graham legislation that

would give Congress [an] up-or-down vote on a final nuclear deal. 1188 The memo also

stated that a dditional classified paper will be provided separately 1189 Soon after

1184 Legislative Affairs Staff 2 Tr . at 7-11; Legislative Affairs Staff 1 Tr. at 12-13 ;
NSA Staffer 1 Tr . at 44-45.

1185 1/29/15 Schedule for Vice President Joe Biden, NARAWH_00000571.

1186 1/24/15 e -mail from Kahl, 1B001_02612074. Senator McCainwas on the initiallist

of Senators proposed by Mr.Biden, but not the final list of Senators invited to the breakfast
because he had a conflict on his schedule. See 1/27/15 e -mail from Mr. Biden's Director of

LegislativeAffairs, 1B001_02611625.
1187 1/24/15 e -mail from Kahl, 1B001_02255821.

1188 1/28/15BriefingMemofromOVP-NSA, BackgroundandPointsfor Breakfastwith

Senatorson IranLegislation, 1B001_02256623.
1189Id.
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e-mailingthe memo, a staffmember sent another message stating, [t ]here'll be more

classified material later 1190

The evening before the breakfast with Senators , the White House and

intelligence community staff prepared a set of classified intelligence products for Mr.

Biden documents designated A3 through A6 by the FBI which was delivered to

him the next morning in an envelope marked for his eyes only.That night ,Mr. Biden's

deputy national security advisor Jeff Prescott e-mailed Mr. Biden's staff:

There are IC products that are being generated per high
side traffic for the VP in advance of his breakfast tomorrow .
VP has indicated that he would like them delivered to him
as as possible anytime after 6:30am tomorrow
morning so that he can absorb before the breakfast

meeting 1191

An NSC staff member responded in the e - mail's reply thread: Just to clarify, these

are compartmented materials that can only be delivered in hardcopy 1192 The NSC

staffer said she had connected our CIA briefing team with the person who delivered

Mr. Biden's copy of the President's Daily Brief every morning his briefer- so

hopefully she can facilitate the physicaltransfer to the appropriate folks. Mr. Biden's

briefer replied, I will drop everything at NavObs by 0630. 1193 Mr. Biden's briefer

stated it was possible she packaged the documents in an envelope marked EYES

1190 1/28/15 e -mail from OVP NSA Staffer 1 , 1B001_02122583; 1/28/15 e -mail from

OVP NSA Staffer 1, 1B001_02256622; 1/28/15 Briefing Memo from OVP-NSA, Background

and Points for Breakfast with Senators on Iran Legislation, 1B001_02256623.
1191 1/28/15 e- mail from Prescott, 1B001_02973019.

1192Id.

1193 1/28/15 e - mail from PDB Briefer 2 , 1B001_02973019.
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ONLY because such envelopes might have beenthe only ones available inher office

at the time.1194

Prescott responded , asking Mr. Biden's briefer , can you please specifically

indicate the products that are responsive to this request and highlight them

separately for Milaide to deliver to VP ? 1195 The briefer responded she would do so.1196

Prescott replied telling her to p lease bring one for VP and a separate copy for [Kahl]

both to NavObs . 1197 Mr. Biden's on -duty military aide responded on the thread, “I

will be in the kitchen at 0630 to take delivery . I will hold [Kahl 's with me and send

the VP's up with the morning traffic . 1198

At 6:28a.m.the next morning, the militaryaide notifiedthe recipientsofthe

e -mail thread that he had the sensitive materials :

have the PDBs and the other document for the VP and

[Kahl that [ the briefer] dropped off. The VP's will be

delivered with his morningtraffic unless he contacts me or

any ofyou andwants them earlier. I will hold [Kahl s until
he arrives 1199

Mr.Biden's executive assistant asked, can you plsput note on the docs he was asking

about to highlight it. 1200 The military aide replied, they just went up and the

document said for VP eyes only."1201 A National Security Council staffer replied in

the e-mailchain that afternoon: Hope the VP was satisfied with the materials/found

1194 PDBBriefer2 Tr. at 72.

1195 1/28/15 e - mail from Prescott , 1B001_02973019 .

1196 1/28/15 e - mail from PDB Briefer 2 , 1B001_02973019 .

1197 1/28/15 e - mail from Prescott , 1B001_02973019 .

1198 1/28/15 e - mailfrom MilitaryAide 6 , 1B001_02973019.
1199Id.

1200 1/29/15e-mailfrom ExecutiveAssistant, 1B001_02973019.

1201 1/29/15e-mailfrom MilitaryAide 6, 1B001_02973019.
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them helpful prior to the breakfast itwas a solid compilation . 1202 Classified e -mails

within the intelligence community confirmed that the documents provided to Mr.

Biden were those recovered from the Penn Biden Center and designated by the FBI

as documents A3 though A6.1203

Mr.Bidenhosted the breakfastwith senatorsthe morningofJanuary 29, 2015,

as showninthe photographbelow

Mr.Biden's breakfastwith senators (Jan.29, 2015)

As shown in the photographs below , Mr. Biden had a manila envelope with him at

the breakfast.

1202 1/29/15 e -mailfrom NationalSecurity Council Staffer, 1B001_03963559

An Intelligence Community agency provided responsive documents pursuant to a

prudential search request from the Special Counsel's Office. Investigators reviewed

documents responsive to that requeston July 24, 2023 at the agency.
1204 1B001_01223086.
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4 .

Mr. Biden with a manila envelope at the breakfast with senators

( Jan.29, 2015) 1205

Origin of the handwritten notes in the EYES ONLY

envelope

The handwritten notes in the EYES ONLY envelope recovered from the Penn

Biden Center appear to be Mr. Biden's own handwritten notes that he created in

preparation for his breakfast with senators .Many of the notes are repetitive and

appear to be from the same day: January 28,2015,the day before the breakfast. The

notes allappear to be written in the same hand and a former executive assistant to

Mr. Biden identified the handwriting throughout as Mr. Biden's.1206 And the

photograph below shows Mr. Biden at the January 29 breakfast with one of the pages

ofhandwritten notes later found in the EYES ONLY envelope in front of him, in one

ofhis notebooks .The title of the page is, Basic Premise JRB Operating From.

1205 1B001_01223072; 1B001_01223164

1206 Executive Assistant 9/28/23 Tr. at 129-30.
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Mr.Bidenat theJanuary29, 2015breakfastwith a pageofthehandwrittennotes (A7) foundinthe

EYESONLYenvelope

A former executive assistant to Mr. Biden confirmed that at times Mr. Biden

committed talking points to memory by writing them down , sometimes multiple

times 1208

We considered but ultimately rejected the possibility that Mr. Biden or his staff

collected the handwritten notes designated A7 from different people after a meeting

involving discussions and note taking about the highly compartmented information

also found in the EYES ONLY envelope . The handwritten notes did not address the

same information as the other documents .No witness recalled an instance or practice

1207 SCOH -000776

1208 ExecutiveAssistant9/28/23Tr. at 130-32
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ofcollecting participants' notes after a sensitive meeting in the White House.1209 And

that theory is inconsistent with the evidence that the relevant handwriting in A7

appears to be a single person's : Mr. Biden's.

The special counsel asked Mr. Biden about the January 29 , 2015 breakfast

with Senators and the handwritten notes in the EYES ONLY envelope during Mr.

Biden's interview 1210 Mr. Biden had no recollection of the breakfast or the

handwrittennotes.1211

Mr. Biden's continuing interest in the Iran deal after

receiving the EYES ONLY envelope

Mr. Biden's efforts to persuade members of Congress continued after the

breakfastwithSenators. Otherexamplesincluded:

5 .

a telephone callwith a senator on February 4 , 2015,

1213

a telephonecall with a representative on April 11 2015,12

a telephone call with a representative on April 14, 2015,1214

a meetingwith Senate ForeignRelations Committee Democrats on July 16,
12152015,

a telephonecallwith a senatoron July29, 2015, 1216

1209 See, e.g., Kahl Class. Tr . at 27-28; Executive Secretary Staffer 4 Tr . at 30;

LegislativeAffairs Staff 2 Tr. at 22-23.
1210 Biden10/9/23Tr. at 85-86.

1211Biden10/9/23Tr. at 85-86.

1212 2 / 3 / 15-2/ 4 / 15 -e-mailthreadre CallRequest, 1B001_02039129

1213 4/ 11/ 15-4/ 12/ 15 e -mail thread among staff re Readout of VP Calls,

1B001_03791348.

1214 4/14/16 e - mail among staff re callwith Congress rep., 1B001_03464705

1215 7/16/15 Event Memo from Staff, Meeting with Senate Foreign Relations

Committee Democrats to Discuss Joint Comprehensive Plan of Action (JCPOA) ,

1B001_00009537.

1216 7/29/15 Telephone Call Sheet, Telephone Call with Senator Regarding Iran

NuclearDeal, 1B001_02227386.
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breakfast with members of the House Democratic members on July 30,
2015,1217 and

a meetingwith House Democrats on July 15, 2015.1218

Mr.Biden's interest in the Iran deal potentially extended beyond his official

duties andhis time serving as vice president.InMay 2016,Zwonitzer , the ghostwriter

for PromiseMe,Dad then in the planning phase e-mailed Mr. Biden and his staff

a one-page description of the book we have been talking about 1219 The description

proposed a recounting of a small window of time in the spring and summer of

2015 which may be the most momentous epoch of the eight-year

administration."1220 The description listed a number of administration activities

during that time,startingwith the negotiationofthe framework of the Iran nuclear

deal and the effort to convince Congress to sign off on the pact. 1221 Ultimately,
however,Promise Me, Dad did not recount the negotiation of the Iran deal or Mr.

Biden's role in it.The book's sole mention ofthe Iran deal is in a brief description of

a call with a senator in early 2015, whom Mr. Biden called to touch base with him

on the Irandeal and on the Northern Triangle, and to bring him up to date on the

effort to get money set aside for the Army Corps of Engineers to deepen the Delaware

River channel 1222

1217 7/29/15 EventMemo, Breakfast with House Democratic Members on IranNuclear

Deal, 1B001_00009428.

1218 7/15/15 Event Memo, Meeting with House Democrats to Discuss the Joint

Comprehensive Plan of Action (JCPOA) , 1B001_00009547; 7/15/2015 Schedule for Vice
President Joe Biden, 1B001_00014068.

1219 5/21/16 e - mail from Zwonitzer , Zwonitzer - 00007399 ; 5/23/16 e -mail from Personal

Aide, 1B001_02171054 .

1220 JRB -Idea.doc, 1B001_02171055.
1221 .

1222 Biden, PROMISEME, DAD86.
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Mr. Biden and his advisors several of whom were affiliated with the Penn

BidenCenterandwereformerseniorofficialsinthe Obamaadministration had

a continuing interest in the Iran deal as a matter of foreign policy after his time as

vice president . In October 2017 , for example , his Penn Biden Center team provided

him seven notecards' worth of updates on the Iran Nuclear Deal and the Trump

administration's stance on it.1224 His staff also prepared remarks for him to give at

the Brzezinski Annual Prize Lecture at the Center for Strategic and International

Studies roughly a full page of the remarks defended the Iran deal and criticized

the Trump administration's threats to pull out of it.1226 His staff later drafted a

Decision Memo with the subject Statement Should President Trump Announce

that He is Decertifying Iran's Compliance with the [Iran deal 1227 The decision

memo set forth a proposed statement for staff to post to Mr. Biden's Facebook account

shortly after then-President Trump's expected announcement that he would not

recertify the Iran deal 1228

In February 2018, Kahl sent Mr. Biden an Event Memo for a Meeting with

Israeli Leaders. 1229 Kahl described actions taken by the Trump administration on

1223 See, e.g. , Penn Biden Center -Affiliated University Employees Preliminary List,

SCOH-000779 ; 3/19/17 e -mail from PBC Employee 2 , SCOH -000780.

1224 10/6/17 e -mail to Staff re 10-06 Foreign Policy Cards, SCOH-000351, Key Facts,
Iran Nuclear Deal 10/5/17, SCOH-000352 (attachment 3 of3 ) .

1225 10/1/17 Draft, Remarks for Vice President Joe Biden, Brzezinski Annual Prize

Lecture at CSIS, SCOH- 000341.
1226 at 6 .

1227 10/12/17DecisionMemo, StatementShouldPresidentTrump Announcethat He

is DecertifyingIran'sCompliancewiththe JCPOA, SCOH-000359.
1228 .

12292/28/18EventMemo, Meetingwith IsraeliLeaders, SCOH- 000361.
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the Iran deal and set forth talking points for Mr. Biden to advocate for the deal with

Israeli leaders, including Prime Minister Netanyahu 1230 And a Penn Biden Center

staffer proposed Iran deal post UNGA and fight with allies as one of several topics

for members of his team- including Kahl and Blinken to brief Mr. Biden on in

October 2018.1231

II. ANALYSIS

A. Insufficient evidence exists to prove Mr. Biden willfully

retainedthe classified information in the EYES ONLY envelope

There is insufficient evidence to prove beyond a reasonable doubt that Mr.

Biden intentionally retained the classified documents in the EYES ONLY envelope

after his term as vice president or caused his staff to do so. Instead, the evidence

supports an innocent explanation for the unauthorized retention of those documents.

Mr. Biden may have expected to need the material for further discussions with

members of Congress about the Iran deal , which he continued to have after his

breakfast with Senators on January 29,2015. Given his practice of having his front

office staffstore files he wanted to keep close at hand,Mr. Biden likely gave the EYES

envelope to his executive assistant to keep within reach for future engagement

with members of Congress . He and his staffappear to have eventually forgotten about

it along with other older files in the front -office collection and staff members

unwittingly moved it out of the West Wing at the end of the administration.

1230 Id. at 1 , 10-13.

1231 10/1/18 e -mail from PBC Staffer , SCOH -000001; FBI Serial 344 1A415 .
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Mr.Biden'sfront office staffkept files in the front office that he wanted to keep

close at hand for reference.1232 The files recovered from the Penn Biden Center

including those in the EYES ONLY envelope were files his executive assistant kept

in the front office and eventually moved to the Penn Biden Center.1233 One member

of the front office staff periodically went through her files to identify material Mr.

Biden no longer needed, 1234 but the executive assistant does not appear to have done

the same.1235 The age of many of the files recovered from the Penn Biden Center

some ofwhich dated back to Mr. Biden's first term as vice president is consistent

with the possibility that the executive assistant and Mr. Biden simply forgot about

them , having never purged or archived them. Some files remained in the front office

inJanuary 2017 that Mr. Biden likely no longer needed,wanted,or remembered.
Moreover ,the EYES ONLY materials were stored in an envelope that was not

marked classified ; Mr. Biden's executive assistant said the EYES ONLY

designation did not necessarily signify classified contents . 1236 She typically identified

classified material by the cover sheets , which she said were usually always

included 1237 She also said she would have respected the instruction that it was for

Mr. Biden's eyes only and would not have looked inside.1238 When interviewed , the

executive assistant did not recall seeing the EYES ONLY envelope while packing up

1232 ExecutiveAssistant 1/4/23 Tr. at 78-81, 85-86; StaffAssistant 3 12/21/22, FBI

Serial36 at 2-3; ExecutiveAssistant9/28/2023Tr. at 133-34.
1233 Executive Assistant 9/28/23 Tr . at 7-10.

1234 FBI Serial 36 at 2-3.

1235 ExecutiveAssistant 1/4/23 Tr. at 39, 187-188.

1236 Executive Assistant 1/4/23 Tr. at 147-48, 156-64.

1237 Executive Assistant 1/4/23 Tr. at 35.

1238 Executive Assistant 1/4/23 Tr . at 168-69.
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the West Wing Office or unpacking at the Penn Biden Center.1239 Even ifshe had

seen the envelope, it is reasonable to believe she did not know the contents were

classified and would not have looked inside to check because of the EYES ONLY

stamp.

Some evidence suggests Mr. Biden had a motive to retain the documents inthe

EYES ONLY envelope after he left office, but that evidence is weak . He did have a

continuing interest in the Iran deal, both as a matter of foreign policy and as a

potential topic Zwonitzer considered for Mr. Biden's book .But there is no evidence

that he ever accessed or requested the EYES ONLY envelope after leaving office , or

that he knew his staff had moved it to the Penn Biden Center . None of his advisors

at the Penn Biden Center remembered the documents . The materials they prepared

for Mr. Biden on the Iran deal do not reference the type of classified information in

the EYES ONLY envelope . The executive assistant stated she had no knowledge of

the envelope's contents and no memory of him ever asking about it. And Mr. Biden

did not appear to recognize the documents during his interview with the special

counsel.He barely mentioned his role with the Iran deal in Promise Me, Dad and does

not appear to have thought it an important part of his legacy . Some former advisors

stated Mr. Biden was pessimistic about negotiating with Iran but supported the

negotiations anyway in support of the president 1240

1239 Executive Assistant 1/4/23 Tr . at 159, 173-74; Executive Assistant 9/28/23 Tr . at

120, 135-36.

1240 KahlClass. Tr. at 3-6; DonilonTr. at 30.
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Finally, several of the files in the box where the EYES ONLY envelope was

found appear to have been forgotten files of little value to Mr. Biden, such as the file

about a 2011 ski trip. The files , therefore , do not appear to be a set that Mr. Biden

personally curated . Nor do they appear to be the type of files people keep close as a

matter of course in their everyday lives.

In summary, the innocent explanation for the retention of the classified

documents in the EYES ONLY envelope at the Penn Biden Center is not only

plausible, it is a better explanation than one of willful retention. There is thus

insufficient evidence to support charging Mr. Biden or anyone else with willful

retention of the documents in the EYES ONLY envelope at the Penn Biden Center.

There is insufficient evidence to support charging Mr. Bidenfor
the retention of the other marked classified documents
recovered from the Penn Biden Center

B.

There is insufficient evidence to charge Mr. Biden with

willful retention of marked classified documents and

A2

The evidence does not suggest that Mr. Bidenwillfully retained documents

or A2, which related to engagement with China in President Obama's second term

and a summary of meetings with foreign leaders during a United Nations General

Assembly Week . The FBI found these documents among unclassified documents in

folders that Mr. Biden's executive assistant maintained for him. Mr. Biden

1 .

occasionally asked his executive assistant to retrieve material for him from the files

she maintained , but she did not remember Mr. Biden ever going through the files

himself to retrieve documents . And Mr. Biden did not move the files himself at the

end of the Obama administration .
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The more plausible explanation for the unauthorized retention of documents

and A2 is that the executive assistant stored and moved documents and A2 to

the Penn Biden Center unwittingly . In her interview with the Special Counsel's

Office, she credibly stated that she did not know the files she maintained included

marked classified documents . Documents and A2 did not have classified cover

sheets intended to draw attention to the classified nature of the contents, nor were

the folders containing the documents marked to designate classified contents.

The evidence also suggests the executive assistant was not familiar with the

contents of the folders because she likely did not create them.The handwritten label

on the Filing 10-10-16 folder (containing document A2) does not appear to be the

executive assistant's handwriting And the printed label on the Second Term

folder (containing document A1) is large and on the cover of the folder , unlike most of

the other printed labels,which appear on the file-folder tabs.

It is also unlikely a jury would find that , after the end of the Obama

administration , documents and A2 contained national defense information .

Document is a memorandum to Mr. Biden from his then - deputy national security

advisor Jeff Prescott , discussing general , high-level suggestions for the

administration's engagement with China in the second term . Document A2 is a memo

from Mr.Biden to President Obama describing meetings he had with foreign leaders

during General Assembly Week at the United Nations . Unauthorized disclosure of

Compare 1B004-MARK Z 2-16-17-000002 (handwriting sample) ; Executive

Assistant 9/28/23 Tr . at 84 (identifying handwriting) with NARA_SCAN_00000097 , FBI
Serial 3 ( Filing 10-10-16 folder) .
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such material could have revealed private, sensitive diplomatic considerations and

discussions within the Obama administration . But any prosecution involving those

documents would have to meet the defense that the Obama administration's foreign

policy and diplomatic considerations , while historically important, had become far

less sensitive by the time the documents were moved to the Penn Biden Center.
There are reasons why Obama-era diplomatic and foreign policy information,

such as that in documents and A2 , should retain its classification status after the

administration ends. But those reasons are nuanced compared to the large- scale and

well-known changes to policy, governance , and leadership style that occurred in the

White House from the Obama administration to the Trump administration. It is

unlikely a jury would conclude that , upon the onset of the Trump administration,the

foreign-policy views of the Obama-era vice president and his advisors expressed in

documents and A2 remained information relating to the national defense that

would warrant a felony criminal charge.

There is insufficient evidence to charge Mr. Biden with

retention of marked classified document A8

There is insufficient evidence to show Mr. Biden willfully retained document

A8 for many of the same reasons as documents and A2. Document A8 is a

background memo for a meeting with a foreign leader. The FBI found document A8

among unclassified documents in a folder that Mr. Biden's executive assistant

maintained for him and that he did not go through or move himself.

For many ofthe same reasons as stated for documents and A2, the more

plausible explanation for the unauthorized retention of document A8 is that the

2
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executiveassistant stored and moved it to the Penn Biden Center unwittingly. The

executive assistant did not intend to store classified documents in the files she

maintained. And the document and folder did not contain the cover sheets she relied

on to flag the presence of classified information .

3. There is insufficient evidence to charge Mr. Biden with

retentionof marked classified documents A9 and A10

Recovered document A9 is a telephone call sheet setting forth the purpose of a

call between the Ukrainian Prime Minister and Mr. Biden and talking points for the

call,which occurred on December 11, 2015. It is marked SECRET A handwritten

note dated December 12, 2015, from Mr. Biden in the upper - right corner of the sheet

asks his executive assistant to g et copy of this conversation from Sit Rm for my

Records please. Document A10 documents the substance of that call in the format of

a non-verbatim transcript . It is labeled CONFIDENTIAL and EYES ONLY DO

NOT COPY .

Given Mr. Biden's handwritten note , documents A9 and A10 have additional

indicia ofwillful retention by Mr. Biden as compared to the other marked classified

documents recovered from the Penn Biden Center .On a document bearing SECRET

classification markings with talking points for a call,Mr. Biden asked his executive

assistant to get a copy of the transcript of the actual call from the Situation Room for

"my [r ecords." The executive assistant stored both the call sheet and the transcript

in a folder labeled VP Personal. And a witness familiar with foreign-leader calls

stated that the content of such calls is typically classified by default .1242

1242 McKeon Tr. at 98-99 .
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Nonetheless, there is reasonable doubt that Mr. Biden willfully retained

documents A9 and A10 . Mr. Biden's handwritten note does not request that his

executive assistant save the classified call sheet containing talking points for the call

(A9) in his records; rather , he only requested the transcript of the phone call itself.

And no jury could reasonably find that the substance of the call between Mr. Biden

and the Ukrainian Prime Minister was national defense information . The two

exchanged pleasantries and the Prime Minister heaped praise upon Mr. Biden for his

December 9, 2015 speech to Ukraine's parliament . They did not engage in a

substantive policy discussion . There may be technical or nuanced reasons to maintain

the classification of the call , but no reasonable jury could conclude the call or its

contents were national defense information after the end of the Obama

administration, or that by askingfor a transcript of the call Mr. Biden intendedto

retainnationaldefense information.

The evidence suggests that the marked classified documents found at the Penn

Biden Center were sent and kept there by mistake. Therefore, we decline any

criminal charges related to those documents.
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CLASSIFIED DOCUMENTS AT THE UNIVERSITY OF DELAWARE

InJanuary , February ,and June 2023 ,FBI agents identified and recovered just

over a dozen marked classified documents in Mr. Biden's Senate -era papers housed

at the University of Delaware . Almost all of these documents predate the Senate's

establishment of rules for the tracking and handling of classified information . The

evidence does not suggest that Mr. Biden willfully retained these documents . Rather,

they appear to have been included in his large collection of Senate papers by mistake.

I. FACTS

CHAPTER FIFTEEN

A. Mr. Biden donated hundreds of boxes of senatorial records to

the University of Delaware library

As a senator, Mr. Biden accumulated hundreds of bankers boxes of records.

Duringhis time as vice president , his staff shipped these records on a rolling basis to

the National Archives storage facility in Maryland, where they were stored for Mr.

Biden as a courtesy . The Senate records consisted of his personal senatorial files,

those ofhis staffers,and campaign materials 1243 While the records were not supposed

to include committee records,which belong to the Senate , senators' staff commonly

intermingled committee documents with their senators personal papers 1244 By the

time Mr. Biden became vice president, the National Archives had over 2,000 boxes

and 415 gigabytes of electronic data in courtesy storage for him.1245

1243 3/10/10 Memo from OVP Counsel , 1B001_00038717

1244 Id. at 4 ; Senate Staffer 1 Tr . at 25-26, 43.

1245 3/10/10 Memo from OVP Counsel , 1B001_00038717.
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Within the first year of his vice presidency , Mr. Biden's staff began

preparations to donate his senatorial papers to the University of Delaware. In

spring 2011,Mr.Biden asked two of his former longtime Senate staffers to review his

boxes in courtesy storage.1247 These former staffers reviewed and catalogued the

boxes and recommended to him which papers to donate .1248 During the review,

neither staffer expected to or did find any marked classified documents .1249

Infall 2011,Mr. Biden formally agreed to donate his Senate papers and other

records to the University of Delaware 1250 Between 2012 and 2015, the University's

Morris Library received over 2,000 boxes of Mr. Biden's senatorial papers shipped

from the National Archives , the Russell Senate Office Building, and Mr. Biden's

Delaware home. 1251 Upon their arrival at the University of Delaware, the boxes were

1246 FBISerial349 1A420; See, e.g., July2009 e -mailsbetweenUniversityofDelaware

generalcounselandMr.Biden'sChiefofStaff, SCOH-000712.

1247 Senate Staffer 1 Tr . at 30-31. Senate Staffer 2 3/14/23 Tr. at 25. The stafferswere

paid by the University of Delawareto performthe pre-gift review. Senate Staffer 2 3/14/23
. at 65.

1248 Senate Staffer 1 Tr . at 35. Senate Staffer 2 3/14/23 Tr. at 25-26.

1249 Senate Staffer 1 Tr . at 43; Senate Staffer 2 11/3/23 Tr. at 13, 26.

1250 FBI Serials 282 1A302, 349 1A420; See 2/12/14 Letter from Mr. Biden to the

NationalArchives, SCOH-000011. The CeremonialAgreement to Gift was signed in a

ceremonyat the UniversityofDelawareon September16, 2011, whilethe actualdeed ofgift

was not fully executed until July 2016. See, e.g., July 2011 and September 2011 e-mails
amongst University of Delaware staff, OVP Counsel, and personal counsel to the Vice
President, SCOH-000783, SCOH-000706; 7/15/16 Deedofgift, SCOH-000578.

1251FBI Serials 79 1A89, 282 1A301, 349 1A420; 5/ 30/ 12-6/5 / 12 e-mails between

former Senatestaffer, current Senatestaffer, andthe Universityof Delaware, SCOH-000005,
SCOH-000007, SCOH-000008, SCOH-000010; 10/23/11e-mail from former Senate staffer to

Mr.Biden, 1B001_02683701( However, I havenot forgottenabout the boxes andfiles at your

house. I am lookingto start on thosejust afterThanksgiving. However, I know that youwant

to get them out of there sooner rather than later. ) ; 1/31/13 e-mail from Archivist to UDel

Morris Librarian and UDel library employee, SCOH-000714 (former Senate staffer was

lookingthough about 20-25 boxes in the garage Fromthat group, he hasabout2 boxes
of Senate material so far. ) When interviewed, the former Senate staffer did not recall
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placed in a secure storage area, and the materials were reviewed over time by

archivists and other university staff 1252

B. Marked classified documents discovered at the Morris Library

In fall 2014 , the Morris Library hired an intern to organize the Biden Senate

papers , separate out documents belonging to the Foreign Relations Committee , and

re-file the remainder . 1253 In late 2015 or early 2016, the intern discovered , among

committee records , one document that was marked classified .1254 She placed a sticky

note on the document indicating the number of the box in which she found it and the

fact it was marked Secret . 1255

In February 2023, an archivist reviewed the box the intern had flagged,

discovered the marked classified document within the box, secured the document in

a vault, and reported it to the FBI.1256 Agents retrieved the document that same

day 1257 The classified document is a two-page State Department cable from 1987,

marked Secret concerning the NATO alliance.1258 A classification review by the State

Department determined that the document was declassified in 2012.1259

reviewing Senate -era boxes at Mr. Biden's Delaware residence and transporting them to the

University of Delaware . Senate Staffer 2 11/3/23 Tr. at 9-10, 18-20.
1252ArchivistTr. 2/27/23at 32.

1253InternTr. at6-9.

1254 at 10, 12-13.

1255 . at 21-22. The internexpressedconfidencethat she advisedher supervisorof

this discovery. Id. at 16-18. We were unableto determinewhy this issuewent unaddressed
atthattime.

1256ArchivistTr. at 84; ReportofArchivistinterview, FBISerial79.
1257 FBISerials 79, 71.

1258 Recovereddocument .

1259 FBISerial676.
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After this discovery , and with Mr. Biden's consent, in June 2023, the FBI

searched the contents of approximately 105 boxes at the Morris Library, the subset

of boxes that contained Senate Foreign Relations Committee materials.1260 Two of

those boxes contained the following five marked classified documents:

1. Two-page letter to Richard G. Lugar, Committee on Foreign
Relations, regarding Conventional Armed Forces in Europe Treaty,

dated November 20, 1991 (signature block missing), marked
Secret.1261 According to a classification review , this document is

currently classified as Secret 1262

2. Three -page document titled Summary of March 11, 1977 Executive

Meeting of Committee , dated Mar. 11, 1977, marked Secret and
CLASSIFIED COMMITTEE ON FOREIGN RELATIONS UNITED

STATES SENATE 1263 A classification review of this document is

pending 1264

3. Five-page document titled Mutual Balanced Force Reductions

(MBFR) dated July 1977, and marked Confidential.1265 According
to a classification review, this document is currently classified as
Confidential 1266

4. Six-page Staff Memorandum titled, “ National Security Interests in a

Law of the Sea Treaty , March 6, 1979 Hearings , dated March 2 ,

1979, marked Confidential and For Committee Use Only 1267

According to a classification review , this document is currently
classified as Confidential . 1268

5. Three-page Action Memorandum from Senate Staffer 3 to nine

senators, including Mr. Biden, with subject, Proposed 1980
Committee Budget For DiscussionDuringMeetingofDemocrats in

S 201 at 2:00 p.m., Wednesday, January 23, datedJanuary 23, 1980,

1260 FBISerials290, 292.

1261RecovereddocumentG5.

1262 FBISerial 676.

1263RecovereddocumentG1.

1264FBISerial676.

1265RecovereddocumentG2.

1266 FBISerial676.

1267 Recovered document G3.

1268 FBISerial676.
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C.

marked Confidential1269 The State Departmentdid not provide a
classificationdeterminationfor this document.1270

Marked classified documents at the Biden Institute

1. Storage of Mr. Biden's records at the Biden Institute

In addition to the thousands of boxes of Senate papers Mr. Biden donated to

the University of Delaware, there was a smaller collection of mostly Senate-era

material that remained stored at the Russell Senate Office Building and the National

Archives .During the vice presidency , Mr. Biden's former Senate staffers reviewed

the material to help him decide what , if any, he might donate to the University of

Delaware.Mr. Biden wanted to identify and keep materials that may be politically

sensitive speeches (from both the Senate era and vice presidency), photographs ,

contact information, and personal (and campaign) materials.1271 The staffers found

no marked classified documents during this review .

Several months after the vice presidency, inJuly 2017, these materials, which

filled about 263 boxes, were shipped to the Biden Institute at the University of

Delaware, a domestic policy think tank established in 2017.1272 The Biden Institute

1269RecovereddocumentG4. Thisdocumentis a duplicateofRecovereddocument ,

a documentrecoveredfromthe BidenInstitute, discussedlaterinthis section.

1270 FBISerial676. See alsoSectionC.3 below.

1271 May 2017 e -mails between transition staffer and Executive Director , SCOH
000697 ,SCOH- 000014 ; 12/15/16 meeting notes belonging to Senate Staffer 1, SCOH -000012 ;
May 2017 e-mails between transition staffer and Senate Staffer 1, SCOH-000027 , SCOH
000015 .

1272 7/7/17 e-mail between transition staffer and Executive Director , SCOH - 000701;
see also 7/7/ 17-7/ 14/ 17 e -mails between transition staffer and Executive Director , SCOH
000703 .
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was a space that Mr. Bidencould use for free, where someone could continue to sort

throughthe materials1273

2. BidenInstitutereviewsthe boxes

Inlate 2018 or early 2019,the Biden Institute hired the daughter of one ofMr.

Biden's personal attorneys as a part- time employee to review Mr. Biden's boxes.1274

Over several months, she conducted what she described as a cursory review of the

boxes and inventoried their contents.1275 She did not alert anyone to the presence of

classified information.1276 When interviewed, she stated that she never saw any

documents with classification markings.1277

Several others also reviewed these materials . Former Senator and Mr. Biden's

Senate Chief of Staff Ted Kaufman reviewed several boxes in 2019 to determine

whether they contained any of his own papers.1278 Mr. Biden's sister , Valerie Biden

Owens, also reviewed some of these boxes and recalled seeing speeches and

1273 5/10/17 e- mail from transition staffer to Biden Owens and Senate Staffer 1, SCOH
000014 ; 5/17/17 e-mail from transition staffer to Senate Staffer 1 SCOH -000015 .

1274 June 2017 and January 2019 e -mails between Executive Director and employee,
SCOH-000693, SCOH-000696.

1275Inventoryattachment, SCOH-000677; FBISerial 110.
1276 FBI Serials89, 110.
1277 Id.

1278 7/19/19 e-mail from Executive Director to Kaufman, SCOH-000715; Executive

Director Serial 74 at 3-4; Biden Owens Tr . at 58. In January 2009, Mr. Kaufmanwas

appointed to serve the remainder of Mr.Biden's term as Senator when Mr.Biden resigned

from the Senate to becomevice president. EdwardE. (Ted) Kaufman: UnitedStates Senator

from Delawareand Chiefof Staff to Senator Joe Biden, 1973-2010, Oral HistoryInterviews,

August 17 to September 27, 2012, Senate Historical Office, Washington, D.C.,

https://www.senate.gov/about/oral-history/kaufman-edward-e-oral-history.htm(last visited
Jan. 31, 2024) .
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schedules 1279 One Institute staffmemberrecalled lookinginsome ofthese boxes and

seeing framedphotographs andgifts 1280

3 . Discoveryof markedclassified documentsat the Biden

Institute

After the discovery of classified information at the Penn Biden Center in

November 2022, the Biden Institute's Executive Director notified Mr. Biden's

personal counsel, Bob Bauer, that the institute had done its own inventory of the

boxes in its possession and believed that four contained VP Speeches &

Transcripts 1281

InJanuary and February 2023, FBI agents searched all 263 boxes stored at

the institute and determinedthat one contained seven marked classified documents

datedbetweenNovember1979andJune 1980.1282Mr.Biden'sformerSenatestaffers

had reviewed this box before it was sent to the Biden Institute and omitted it from

the gift to the University of Delaware because the box contained campaign materials

from 1978.1283

1279 Executive Director FBI Serial 74 at 4 ; Biden Owens Tr . at 59-60.
1280 OVP Intern Tr . at 33-34.

1281 1/19/23 e-mail from Executive Director to Bauer with attached inventory , SCOH
000661, SCOH-000662 . See also 5/18/17 e-mail from OVP Purchase Manager to Senate
Staffer 1 regarding Senate Records , SCOH-000027.

1282 FBI Serials 66, 67 ; Recovered documents E1- E7.

1283 Senate Staffer 1 spreadsheet, SCOH-000056; June 2017, SCOH-000041 (listing
boxes to send to the BidenInstitutefrom the NationalArchives) . The four documents were

found in a box with the requisition number 329-94-341, # 58. The BidenInstitute employee

hadperformeda review ofthe box and added her own number, 252, to the box. The employee

inventoryingthe box had described it as containing misc. newsclips some correspondence

from . mid- 1970s. Inventoryattachment, SCOH-000677.
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Two documents were marked Secret and five documents were marked

Confidential. The two Secret documents and one Confidential document were found

in a folder labeled Foreign Relations Committee." The other four Confidential

documents were in a folder labeled Europe.

Below is a descriptionofthe documentsrecoveredfrom the BidenInstitute:

1. Three-page Action Memorandum from Senate Staffer 3 to nine

senators, including Mr. Biden, with subject, Proposed 1980

Committee Budget For Discussion DuringMeetingof Democrats in

S -201at 2:00 p.m., Wednesday, January 23, datedJanuary 23, 1980,
marked Confidential 1284

2. Two-page letter to Edmund S. Muskie, Secretary of State, from Ted
Kaufman/ Senator Biden, dated June 4 , 1980, marked

Confidential.1285

3. One page Action Memorandum, addressed to Senators Church, Pell,

and Biden, with subject Letter to Secretary Muskie on

Consultations with the Allies on SALT and TNF dated May 29,

1980, marked Confidential 1286

4. One page Action Memorandum, addressed to Senator Biden, with

subject Re: Letter to Secretary Muskie on Consultations with the

Allies on SALT and TNF dated May 29, 1980, marked

Confidential.1287

5. Three page letter from Edmund S. Muskie, Secretary of State, to

Senators Church, Pell, and Biden, dated May 30 , 1980, marked

Confidential 1288

6. One page Action Memorandum, addressed to Senator Biden ( The

attachedmemo from Senate Staffer 4 on TNF Modernizationis both

1284 Recovered document . This document is a duplicate of Document # 5 ( G4)

discussed above in Section 1B.

1285 RecovereddocumentE2.

1286 RecovereddocumentE3.

1287RecovereddocumentE4.

1288RecovereddocumentE5.

319



interesting and disturbing) from Senate Staffer 3 through Ted

Kaufman, dated November28, 1979, markedSecret. 1289

7. Two page Information Memorandum , addressed to Senate Staffer 3

from Senate Staffer 4, titled " TNF Modernization and Arms Control,

dated November 26 , 1979, marked Secret.1290

For Documents 1 through 5 , the State Department could not provide a

classification level in response to our request , though it noted that [t]he details

contained in some of these documents appear to have been highly sensitive at the

time that these documents were created and included information that appeared to

originate at executive branch federal agencies . 1291 According to the State

Department,these documents may or may not still be sensitive today.1292 The State

Department was unable to render an opinion as to Document 6.1293 The State

Department could not provide a classification level for Document 7 but advised that

certain pages of this document may be classified if they had been included in an

executive branch document, as the legislative branch does not have the authority to

classify documents 1294

U.S. Senate rules on handlingof classified information

duringthe timeframeof the recovereddocuments

The documentsrecoveredat the Universityof Delawareall appear to have

4 .

1289 Recovereddocument E6.

1290 Recovered document E7.

1291 U.S. Department of State, Classification Review Results for State Department

Equities, at 2 (Dec. 1, 2023) ; FBI Serial 676.

1292 U.S. Department of State, Classification Review Results for State Department

Equities, at 2 (Dec. 1, 2023) ; FBISerial 676.

1293 U.S. Department of State, Classification Review Results for State Department

Equities, at 2 (Dec. 1, 2023) ; FBI Serial676.

1294 U.S. Department of State , Classification Review Results for State Department

Equities, at 2 (Dec. 1, 2023) ; FBI Serial 676.
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originated from Mr. Biden's service on the Senate Foreign Relations Committee.Mr.

Biden served on the Committee from 1975 to 2009.1295 He became Ranking Minority

Member in 1997 and chaired the Committee in January 2001, from June 2001 to

2003,andagain from 2007 to 2009.1296 As a Committee member,Mr.Bidenhad access

to classified information relating to diplomatic nominees, treaties , and oversight

responsibilities for the Department of State.

In the mid- to late-1980s, several factors led to growing concern within the

Senate about the handling of classified information 1297 Among other things, each

Senate office handled classified information differently 1298 Also,there was no central

recordkeeping system to track which Senate employees held a security clearance.1299

As a result, then-Minority Leader Robert Dole described the Senate's handling of

classified information as a disaster ,waiting to happen.

Inresponse, in 1987, the Senate established the Office of Senate Security and

charged itwith protecting classified information in Senate offices and committees 1301

The Office's Senate Security Manual established rules for the handling of classified

1300

1295 COMMITTEE ON FOREIGN RELATIONS, UNITED STATES SENATE, MILLENIUM
EDITION 1816-2000, S Rep. No. 105
28, at 101, www.foreign.senate.gov/imo/media/doc/CDOC-105sdoc281.pdf
visited Jan.23, 2024).

(senate.gov) (last

1296 Garrison Nelson and Charles Stewart III, COMMITTEESIN THE U.S.CONGRESS

1993-2010585 ( CQ Press 2010) .

1297 133 REC. 9371(Apr. 23, 1987) ( statementofSen.Dole) .
1298 .

1299 .

1300 .

1301S. RES. 243 (100th Congress, 1st Session, July 1, 1987) (on file with Office of

Special Counsel) ; see also Offices of the Secretary, United States Senate,

https://www.senate.gov/about/officers-staff/secretary-of-the-senate/offices-of-the

secretary.htm# ~ text The% 20Office% 20of% 20Senate% 20Security,in% 20Senate 20offices

% 20and 20committees (last visited Jan. 18, 2024) .
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information.1302 Senators could not store Top Secret or Special Access material in

their personal offices.1303 Information at lower classification levels could be stored in

a senator's personal office , but only in an appropriate storage facility that the Office

of Senate Security had certified . 1304 And senators could not remove classified

information from approved spaces or take it home with them.1305

In 1997 after all of the documents recovered at the University of Delaware

were created the Office of Senate Security began tracking classified information

using a computerized system.1306 Under this system ,which exists to this day, each

copy of a classified document coming into the Office is logged and given a unique,

physical barcode .1307 The system catalogues each document with an unclassified title,

subject , page count, document origin, document destination , and any codewords.1308

This way,ifa classified document was found in an unauthorized location,the Office

ofSenate Security could identify the person who is responsible for that document .

1302Id. 3( a) .
1303SecurityManual, Officeof SenateSecurity, SectionII.A.7(a) note (Apr. 2007) . The

manual'sdiscussionof SpecialAccess appearsto be a shorthandreferenceto SpecialAccess
Programs, a term defined in its glossary as [a ] ny programimposingneed-to-know access
controlsbeyondthose normallyprescribedfor access to Confidential[ ] Secret, or Top Secret
information. Id. Special access programs are a subset of Sensitive Compartmented

Information. See ExecutiveOrder 13526 § 4.3.

1304 SecurityManual, OfficeofSenateSecurity, SectionII.A.7( Apr. 2007) .

1305Id. , SectionII.A.12.

1306 See SenateEmployee1 Tr. at29.

1307 SenateEmployee 2 Tr . at 29. While these records are storedelectronically, records

ofa senator's physicalaccess to classified document at the Office, as well as mostother types

of records maintained by the Office, were kept manually using handwritten logs. Senate

Employee 1 Tr . at 35.

1308 Senate Employee 1 Tr. at 33-34.
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II. ANALYSIS

The evidence does not establish that Mr. Biden or anyone else knowingly

removed or retained the classified documents found at the University of Delaware.

These documents appear to have been included in his Senate papers by mistake.

First, Mr. Biden depended on staffers to maintain his Senate files, organize

and pack them,transport them to the proper place ofstorage,and review them before

they were sent to the University of Delaware. No evidence suggests he knew these

classified documents were within his massive collection of Senate papers. Further,

given the age of the documents , we found no evidence that Mr. Biden personally

viewed any of them while he was a member of the Senate. Mr. Biden sat on the

committee that generated these documents , but it is entirely plausible they were

handled by a staffmember and that Mr.Biden never handled the documents himself

before they were filed among his papers.1309 There is also no record of Mr. Biden's

review of the documents before or after he donated them to the University. As a

matter of historical context, there have been numerous previous incidents in which

marked classified documents have been discovered intermixed with the personal

papers of former executive branch officials and members of Congress 1310

1309 The 1991letter addressed to Senator Lugar ( then a Foreign Relations Committee

member ) found within Mr. Biden's papers does not contain a signature block . Therefore , we
could not determine who sent the letter, or whether Mr. Biden ever viewed (or ever received)
the letter.

1310 Joseph Weber, When state secretslandin the handsofuniversitylibrarians, WASH

POST (Feb. 10, 2023, updatedFeb. 19, 2023) , https://www.washingtonpost.com/education/20

23/02/ 10/classified-documents-university-library-trump-biden-pence/ (last visited Jan. 31,

2024) ; RonaldG. Schafer, Presidentialpapers havelongbeen turningupinunexpectedplaces,

WASH (Feb.4 , 2023) , https://www.washingtonpost.com/history/2023/02/04/presidentia
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Second, before the Senate papers arrived at the University , Mr. Biden asked

two experienced staffers to review them . The staffers knew to segregate documents

that were appropriate for the Morris Library gift .They did not identify any classified

documents within these materials .

The staffers failure to do so is likely due, in part, to the small number of

classified documents found within a large collection of the Senate papers. Another

possible reason is that several of the documents use markings that do not clearly

convey their classified nature. Some of the documents are marked

"CONFIDENTIAL . While that is a valid markingfor classified information,the term

"CONFIDENTIAL is also used in other contexts not involvingclassified information.

Senate staffers could have understood these to be internal committee documents or

simply sensitive documents created by authors who wanted to limit the number of

people who viewed them .

Third, the classified documents were found in collections of papers Mr. Biden

had either already donated or planned to donate after his staff removed personal and

political materials . This suggests neither he nor his staff knew about or wanted to

keep the small number of classified documents later found there.

-papers-documents-misplaced/ ; Zeke Miller et al., Classified records pose conundrum

stretching back to Carter, ASSOCIATED PRESS NEWS (Jan. 24, 2023) ,

https://apnews.com/article/biden-trump-classified-documents-president

33df0355c72e9ae8fa4cb6ead13f6521; U.S. GEN. ACCOUNTING OFF., GAO/ GDD-91-117,

REPORT TO CONGRESSIONAL REQUESTORS: DOCUMENT REMOVAL

AGENCYHEADSNEEDSINDEPENDENTOVERSIGHT17

23 (Aug. 1991) , https://www.gao.gov/assets/ggd-91-117.pdf(last visited Jan. 31, 2024) .
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Finally,none ofthese decades -old documents contains information so obviously

sensitive that a jury would find it compelling enough to convict a former president

and vice president of mishandling classified information.

For these reasons, it is likely that the few classified documents found in Mr.

Biden's Senate papers were there by mistake.The documents found at the University

ofDelaware are not a basis for criminal charges.
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I.

CHAPTERSIXTEEN

OTHER CLASSIFIED IN MR. BIDEN'S DELAWARE HOME

MARKED CLASSIFIED DOCUMENTS IN NOTEBOOKS

As discussed in Chapters Two and Four, three notebooks found in Mr. Biden's

Delaware home had marked classified documents placed inside them. One ofthese

notebooks, labeled Af/Pak 1 is discussed in Chapter Six. For the other two, the

evidence does not suggest either that Mr. Biden retained the classified documents

inside them willfully, or that the documents contain national defense information.

,these documents do not warrant criminal charges.

Documents found within notebook labeled 1/6/12 # 2 Foreign

Policy

The notebook labeled 1/6/12 # 2 Foreign Policy recovered from Mr. Biden's

basement den contained two marked classified documents One was three pages

of what appear to be PowerPoint slides, each of which was marked

Secret/NOFORN/Pre-Decisional.1312 The slides are dated May 22, 2013, and discuss

various options for U.S. troop levels in Afghanistan after 2014.1313

The notebook contains a corresponding handwritten entry dated May 24,2013,

when Mr. Biden took notes during a National Security Council meeting that he

attended through a secure video teleconference from his Delaware home.1314 While

we do not know exactly where inside the notebook the classified PowerPoint slides

A.

1311Notebook1B15.

1312RecovereddocumentsC1, C2, C3.

1313 .

1314 Notebook entry 1B15-0039; 5/24/13 Final Schedule for Vice President Joe Biden,

NARAWH_00000422.
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were located (because the slides were found by a member of the White House

Counsel's Office rather than the FBI),1315 it is likely that Mr. Biden hadthe slides at

his home during the National Security Council meeting, then placed the slides inthe

notebook after the meeting, where they remained until discovered in 2023.

The second marked classified document in the notebook was a briefing

memorandum for Mr. Biden from his National Security Affairs team dated November

1, 2013 , and marked Top Secret /Sensitive Compartmented Information.1316 The

memorandum briefed Mr. Biden in advance of a meeting with the Prime Minister of

The document corresponds to an entry in the notebook where Mr. Biden

made handwritten entries about the Prime Minister's visit , indicating that Mr. Biden

placed the memorandum in his notebook during or soon after that event 1318

For both marked classified documents found in this notebook,we investigated

whether Mr. Biden had reason to keep the documents,includingby interviewing Mr.

Biden and relevant staff members, reviewing Mr. Biden's notebook entries, and

examining the public record. The evidence does not suggest that he intended to keep

these documents, and it is possible he put them in his notebook after meetings and

forgot about them. While one of the documents concerned troop levels inAfghanistan

1315 FBISerial44.

1316 Recovered document C4. The document was classified by OVP National Security
Affairs as Top Secret//SCI. The intelligence community has indicated that was an invalid

marking and should be marked TS//HCS- / SI//ORCON/ NOFORN; FBI Serial 676 Notebook
1B15.

1317 Recovered document C4.

1318 FBI Serial 44.
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as of2013, 1319 an issue that remained of great interest to Mr. Biden,1320 because it

was a single document from years after the Afghanistan 2009 policy review , it is

plausible that Mr. Biden left it inthe notebook by mistake rather than storing itthere

intentionally

We investigated whether Mr. Biden encountered these classified documents in

his notebook after the vice presidency , but we did not find evidence that he did.There

is no evidence he used this notebook when writing Promise Me, Dad, and the

classified documents were not relevant to the book , and were not referenced in Mr.

Biden's recorded conversations with Zwonitzer . While it is natural to assume Mr.

Biden may have reviewed this notebook at some point after leaving office and found

the classified documents inside , we did not find evidence to establish this .

Notebooklabeled DAILY/ MEMO

Mr. Biden's notebook labeled DAILY/MEMO, which agents found in his

office/library on the main floor of his Delaware home, contained one page of a

PowerPoint slide marked Secret/NOFORN about national security priorities for the

second term of the Obama administration .1321 The slide's subject matter suggests it

may have been distributed at, or in preparation for , a National Security Council

meeting.While the intelligence community has informed us that this document is

properly marked,it does not appear to us to contain national defense information 1322

The investigation also did not reveal evidence that Mr. Biden intentionally kept the

1319Recovereddocuments , C2, C3.

1320 See Chapter Six.
1321 Notebook 1B25; Recovered documentD21.

1322 Serial676.
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document after the Obama administration, or that he knew the document was in his

home.

For each of the marked classified documents found in Mr. Biden's notebooks ,

we cannot prove that Mr. Biden knew about or intended to keep the document after

he was vice president, or we cannot prove the document contains national defense

information , or both. These documents do not support criminal charges against Mr.

Biden.

II. WEEKEND WITH CHARLIE ROSE BINDERS

During their search of Mr. Biden's Delaware home in December 2022 and

January 2023 , FBI agents found two nearly identical binders containing marked

classified documents : one in a box in the garage , and the other in a paper bag in the

office next to Mr. Biden's primary bedroom .1323 The evidence does not show that Mr.

Biden knew the classified documents were in his home, and it is plausible that they

were stored there by mistake.

Mr. Biden's staff assembled the binders to prepare him for an event in

September 2014, entitled "Weekend With Charlie Rose in Aspen, Colorado He

flew to Aspen on Friday , September 19, 2014, and back to Delaware the next day.1325

The guest list included leaders in government and business .1326

1323 Evidenceitems 1B5, 1B31, 1B77.

1324 9/17/14 e-mails amongst OVP National Security Affairs staff

NARAWH_00011307 ( Poroshenko paper , including background (classified) ) .
9/17/14 e -mail from Director of Programs, NARAWH_00010985 (attaching Mr.

Biden's schedule from September 19, 2014) ; 9/18/14 e -mail from Director of Programs,

NARAWH_00010943(attachingMr. Biden's schedule from September 20, 2014) .
Event Memo, Weekend with Charlie Rose1326 9/18/14

NARA_SCAN_00001636.
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The binders included materials on foreign policy topics to prepare Mr. Biden

for an interview with Charlie Rose on September 20, 2014.1327 A staff member who

compiled the binder e-mailed his colleagues proposing its contents, stating that one

document would be classified and another might be.1328 The recovered binders'

contents generally track this e -mail.1329 The marked classified documents in the

binders include the following:

An Event Memo, marked Secret, from a National Security Affairs advisor

preparing Mr. Biden for a lunch on September 17, 2014 at the Naval

Observatorywith a foreign leader. 1330 This memo was inboth the binder in

the garage (as a two-page document) and the binder in the upstairs office

(as a three-page document) .

A ten-page document labeled in part, Background," marked

Secret/NOFORN, which appears to be an attachment to the Event Memo

referenced immediately above This document also was in both
recoveredbinders 1332

A five-page document titled in part, Scenesetter for National Security
Advisor Susan Rice. " It lacks classified headers or footers but does have

portion markings indicating it contains Secret information.1333 This

document was in both binders and corresponds to the staffer's e -mail

describingone paper as potentiallyclassified.1334

1327 CommunicationsDirector Tr. at 16; 9/9/14 Interview Memo, 1B001_00034947

(memo preparing Mr. Biden with an "off- the-record interview with Charlie Rose on

September20) .
1328 9/17/14 e-mails amongst OVP National Security Affairs staff,

NARAWH_00011307 .

Compare 9/17/14 e -mails amongst OVP National Security Affairs staff,

NARAWH_00011307, with 1B005-CHARLIEROSEBACKGROUNDMATERIAL.

1330 Classified documents , D23; 9/18/14 White House Press Release,

1B001_02563406 (describing lunch with Mr. Biden and foreign leader at the Naval

Observatory) .
1331ClassifieddocumentsB2, D24.
13329/17/14 e-mails amongst OVP National Security Affairs staff

NARAWH_00011307 ( Poroshenko paper, including background (classified) ) .
1333 ClassifieddocumentsB3, D25.
1334 9/17/14 e-mails amongst National Security Affairs staff,

NARAWH_00011307( Poroshenkopaper, includingbackground(classified) ) .

330



Mr. Biden's staff appear to have mislabeled one of the binders as unclassified

despite its classified contents . The binder found in the garage had a cover page with

the words UNCLASSIFIED DOCUMENT in all capital letters , while the binder

from the second -floor bedroom office had no cover page:1335

Charlie Rose

Background
Material

UNCLASSIFIED

DOCUMENT

The CharlieRosebinderfoundin Garage Box

16

The second version of the Charlie Rose

1335 Evidence items 1B5, 1B31.

FBI Serial 195 1A212, 20230103_DSC_0035 . The FBI added the yellow Post It

note to track items that contain documents with classification markings.
1337 FBISerial77 1A 86, 20230120_FBI_0243.
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In one of the boxes recovered by the National Archives from the Penn Biden

Center was a copy of one unclassified document that was in both of these binders

the dinner seating chart ina folder labeled Aspen,CO. 1338 This folder at the Penn

Biden Center contained no marked classified documents.1339

In searching the contents of the box in the garage where they found one ofthe

Weekend With Charlie Rose binders, agents found binders from other trips Mr.

Biden took as vice president in the same box.1340 A naval enlisted aide recalled that

Mr.Biden kept such binders after returning from his trips .1341

Within the paper bag in the upstairs office adjoining Mr. Biden's primary

bedroom, where agents found the other Weekend With Charlie Rose binder , they

also found personal documents that predate January 2017, when Mr. Biden left the

vice presidency.1342 We could not determine when or how the bag and the binder

within it containing marked classified documents arrived at the location where

agents found it in January 2023.

These facts do not support a conclusion that Mr. Biden willfully retained the

marked classified documents in these binders. The cover of one binder was marked

unclassified, the other had no classification marking, and we cannot show that Mr.

FBI Serial 3 ; Aspen folder , NARA_SCAN_00001634 , Seating Chart,

NARA_SCAN_00001635 , 9/18/14 Event Memo , Weekend with Charlie Rose Dinner ,
NARA_SCAN_00001636

1339 FBI Serial 3 .

1340 FBISerial701.

1341NEA1 Tr. at 126-27.

1342 FBISerial518.
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Bidenreviewedthe binders after his vice presidencyor knew the classifieddocuments

were inside. It is plausible that he retainedthese documents by mistake.

III. MARKED CLASSIFIED DOCUMENT IN THIRD -LEVEL DEN

FBI agents found one document with classification markings in the third-level

den area.Agents found the document inside a blue file folder with the handwritten

label AMPUTATIONS Feb , which was in a pile of miscellaneous materials on

the bottom shelf of a bookcase.1343 The document was marked Secret/NOFORN and

related to events in Egypt.1344 This document's subject matter does not relate to the

label on the folder or the documents surrounding it. We cannot show that Mr. Biden

knew this document was in his home, and the location of this document with

unrelated materials makes it plausible that it was filed in error and that Mr. Biden

kept this document by mistake.

1343 Recovered document D22 FBISerial 77
1344 .
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CHAPTERSEVENTEEN

DELETIONOF AUDIO RECORDINGS BY MARK ZWONITZER,

MR. BIDEN'S GHOSTWRITER

At some point after learning of Special Counsel Hur's appointment , Mr. Biden's

ghostwriter ,Mark Zwonitzer , deleted digital audio recordings of his conversations

with Mr. Biden during the writing of the book,Promise Me,Dad 1345 The recordings

had significant evidentiary value . But Zwonitzer turned over his laptop computer and

external hard drive and gave consent for investigators to search the devices . As a

result, FBI technicians were able to recover deleted recordings relating to Promise

Me, Dad. Zwonitzer kept, and did not delete or attempt to delete, near-verbatim

transcripts he made of some of the recordings.1346 He also produced those detailed

notes to investigators .

After reviewing available facts , analyzing governing law, and considering the

Principles of Federal Prosecution, we decline to bring charges against Zwonitzer

related to his deletion of the audio recordings. Charges against Zwonitzer are not

appropriate both because the available evidence is insufficient to obtain and sustain

a conviction, and because, even if the evidence were sufficient , the Principles of

Federal Prosecution do not support any charge in these circumstances.

1345 ensure a and thorough investigation, the Attorney General's
appointment order authorized us to investigate and prosecute federal crimes committed in
the course of, and with the intent to interferewith, the Special Counsel's investigation, such
as perjury, obstruction of justice, destruction of evidence, and intimidation ofwitnesses. 28

C.F.R. 600.4(a) .
1346 Mostofthese files were essentially transcripts of the conversations, andZwonitzer

intended andviewed them as such. Zwonitzer 7/31/23 Tr. 74 , 96. But in some instances, the

files includedportionsthat were more akin to Zwonitzer's notes of conversations rather than

near-verbatim transcripts. For simplicity's sake, we refer to these files as transcripts.
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I. FACTUAL BACKGROUND

FBI agents contacted Zwonitzer to request an interview and to seek records

related to his work ghostwriting two of Mr. Biden's memoirs , Promise Me,Dad and

Promises to Keep. Zwonitzer provided investigators records that included near
verbatim transcripts and some audio recordings. When reviewing these materials,
investigators noticed that there were some transcripts for which there was no
corresponding audio recording. They then learned from Zwonitzer's attorneys that,
before the FBI contacted Zwonitzer , he deleted the recordings of his conversations

with Mr.Biden.Zwonitzer then provided allelectronic devices that contained or were
used to create the recordings and transcripts related to Promise Me,Dad.

Zwonitzer stated that at some point he deleted the audio files subfolder from

his laptop and external hard drive.1347 No relevant deleted files were recovered from

the laptop . Deleted audio files were recovered from a subfolder on the external hard

drive labeled Audio ." Based on the available evidence from the forensic review ,we

assess that all deleted audio files were recovered from that subfolder .1348 For three of

the recovered files , portions of the audio appeared to be missing, and a fourth file

appeared to have portions overwritten with a separate recording These results

are possible when forensic tools are used to recover deleted files.1350 For each of these

1347 Zwonitzer7/31/23Tr. 14-15.

1348 FBIOperationalTechnology DivisionReport, FBISerial 700.
1349 FBI Serial 684.

1350 File carving is a digital forensic process of extracting data from a storage device

by scanningthe entire storage device at the byte level, includingareas not assignedto the

file system. Carvingcan retrieve files that are no longer known to the file system, such as
those a user has deleted.
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four incomplete or overwritten files , Zwonitzer produced his corresponding

transcripts to investigators.1351 These notes summarized the content of the

conversations, two of which were with Mr. Biden and two of which were with Beau

Biden's doctor 1352

After producing the materials to investigators,Zwonitzer gave two consensual

interviews during which he provided relevant information without seeking immunity

or any protections or assurances (such as a proffer agreement). Zwonitzer was

forthright that he had deleted recordings.1353 In his words , I simply took the audio

files subfolder from both the G drive and my laptop and slid them into the trash. I

saved all the transcripts 1354 Zwonitzer believed he did this at some point during

the period between the end of January 2023 and the end of February 2023.1355 He

took this action before the FBI contacted him about the investigation and requested

that he produce evidence.1356 Zwonitzer explained that at the time he did so , he was

aware of the Department of Justice investigation of Mr. Biden's potential

mishandling of classified materials As for why he deleted the audio recordings,

Zwonitzer gave the following reasons:

As a practice, while he saved transcripts of recorded conversations

indefinitely, he deletedaudiorecordingsafter completinga writtenworkto

2017.

2017.

1351 FBISerials 315, 336 JRB -07; JRB_02_16_2017 ; Doctor -02-16-2017 ; Doctor -03-16

1352 FBISerials315, 336 JRB-07; JRB_02_16_2017; Doctor-02-16-2017; Doctor- 03-16

1353 Zwonitzer 7/31/23 Tr. at 14-15.

1354 .

1355 at 15.

1356 at 15-16.

1357 at 16.
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protect his interviewee's privacy 1358 Zwonitzer explained that he did not

have anestablished practice as to when he deleted audio recordings; rather,
he would do so at convenient points in time, such as when he moved to a

new residence or when he happened to notice that he still had audio

recordings from past interviews.1359

STORY

Zwonitzer hadreceivedvague but threateninge-mails from groups hostile

to Mr. Biden, and privateconversations that included Zwonitzer hadbeen

published on the Internet.1360Accordingly, Zwonitzer was concerned that
hiscomputercould be hackedandthe audio recordings of his conversations

with Mr.Biden published online.1361 Those recordings contained personal
information, including Mr. Biden's reflections on the death of his son
Beau1362

In January 2023, Zwonitzer had finished working on a book about the
capabilities of a cyber-surveillance system called Pegasus 1363 Zwonitzer
stated that he had a heightened sense of awareness of the capabilities of

Pegasus, which he described as the most . frightful cybersurveillance
tool . . . on the market out there right now 1364 The book discussed how

Pegasus was used to spy on people around the world including heads of

state, diplomats, and journalists 1365 The Pegasus tool could be used to

capture all videos, photos, emails, texts, and passwords encrypted
1366not. "

Investigatorsasked Zwonitzer ifhe had deleted the recordings because of the

special counsel's investigation . Zwonitzer replied that he was aware that there was

an investigation when he deleted the recordings and continued , I'm not going to say

1358 at 15.

1359 Zwonitzer7/31/23Tr. at 22.

1360 . at 14.
1361 .

1362 .

1363 Zwonitzer 1/4/24 Tr . at 77; Laurent Richard & Sandrine Rigaud, PEGASUS: THE
OF THE WORLD'S MOST DANGEROUS SPYWARE (2023) (e -book) ,

https://us.macmillan.com/books/9781250858696/pegasus(lastvisited Jan. 31, 2024) .
1364 Zwonitzer 1/4/24 Tr . at 77.

1365 LaurentRichard& Sandrine Rigaud, PEGASUS: THE STORY OF THE WORLD'SMOST

DANGEROUS SPYWARE (2023) (e -book) ,

https://us.macmillan.com/books/9781250858696/pegasus(last visited Jan. 31, 2024) .
1366 .
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how much of the percentage it was of my motivation . 1367 When asked whether he

deleted the recordings to try and prevent investigators from obtaining them ,

Zwonitzer said that he did not and further explained , when I got the subpoena and

hen I realized that I still had audio that I did not know I had on the laptop ,I made

sure to preserve that for this investigation . 1368 Zwonitzer also explained that at the

time he deleted the recordings , he did not expect the investigation to involve him1369

and that he did not think the audio recordings contained information relevant to

classifiedinformation1370

According to Zwonitzer, he decided to delete the recordings on his own; no one

told him to do so.1371Nor had he been in contact with anyone from Mr. Biden's circle

of staff, friends, and confidants about his participation in an interview with the

Special Counsel's Office.1372 Our investigation which included witness interviews

and review ofphone and e-mail records did not uncover any evidence thatZwonitzer

had been in contact with anyone about his decision to delete the recordings.

THE EVIDENCE IS INSUFFICIENTTO OBTAINA CONVICTION FOR OBSTRUCTION

OF JUSTICE

A. Legal Standard

The two relevant statutory provisions that criminalize the destruction of

evidence are 18 U.S.C. § 1512( c ) ( 1) and 18 U.S.C. § 1519. While in practice the proof

II.

1367Zwonitzer7/31/23 Tr. at 17.

1368Zwonitzer1/4/24Tr. at68.

1369Zwonitzer7/31/23Tr. at 16.

1370 Zwonitzer1/4/24Tr. at66.

1371Zwonitzer7/31/23Tr. at 17-22.

1372Id.
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needed to sustain a conviction under either statute is often very similar, the two

provisions differ in their elements 1373

Section 1512( )(1), like most federal obstruction statutes , requires proof of a

"nexus or link to a specified pending or foreseeable official proceeding.1374 What

constitutes an "official proceeding is enumerated in a statutory list and includes

proceedings before (1) a federal judge or federal court , (2) a federal grand jury, or (3)

the United States Congress.1375 Section 1512(c) (1) also requires proof that the

defendant acted corruptly . And while courts have given slightly different definitions

to that term,it generally requires proof that the defendant acted with the purpose of

wrongfully impeding the due administration of justice.1376 Under any formulation,

"corruptly is a heightened mens rea.1377

1373 Compare18U.S.C.§ 1512(c ) ( 1) ; with18 U.S.C. 1519.

1374 United States . White Horse, 35 F.4th 1119, 1121-23 (8th Cir. 2022) ( 1512(c) )

requires proofof a nexus between the defendant's action and an officialproceeding ) ; United

States . Matthews, 505 F.3d 698, 707-08 (7th Cir . 2007) (applyingthe nexus requirementto

1512 ) ( )) .

1375 18 U.S.C. § 1515(a ) ( 1) ; see , e.g., United States . Young, 916 F.3d 368, 384-85 (4th

Cir. 2019) (applying § 1512( c) ( 1) to federal grand jury proceeding) .

1376 See United States . Akiti, 701 F.3d 883, 887-88 (8th Cir. 2012) ; Matthews, 505

F.3d at 704-06 ; Leonard B. Sand & John S. Siffert, MODERN FEDERAL JURY INSTRUCTIONS -

CRIMINAL 46.10 (Matthew Bender & Company, Inc., Release No. 83B 2023) .

1377 The SupremeCourthas heldthat the wordis normallyassociatedwithwrongful,
immoral, depraved, or evil. ArthurAndersenLLPv . UnitedStates, 544 U.S.696, 705 (2005).

The various formulationsofcorruptlyamount to the same generalrequirementof provinga
bad purpose. See, e.g., United States . Robertson, 86 F.4th 355, 359-63 (D.C. Cir. 2023)

(affirming jury instruction for 1512(c) (2 ) charge that defined corruptly as requiring
unlawful means, or act[ ing] with an unlawful purpose, or both and consciousnessof

wrongdoing) ; Matthews, 505 F.3dat 704-06 (purposefullyand wrongfullyimpedingthe due
administrationof justice) ; United States . Delgado, 984 F.3d 435, 452 (5th Cir. 2021)

knowingly and dishonestly, with specific intent to subvert or undermine the due
administrationofjustice ) ; United States . Gordon, 710 F.3d 1124, 1151(10thCir. 2013)
( with an improperpurposeand to engage in conduct knowingly and dishonestlywith the
specific intentto subvert, impedeor obstruct ) .
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By contrast , Section 1519 permits prosecutions in broader circumstances .For

a Section 1519 prosecution , the government need not show a link to a specified

proceeding,it need only show the commission of an obstructive act with the intent to

impede, obstruct, or influence an investigation that is within the federal

government's jurisdiction 1378 Additionally , Section 1519 does not require proof of

corrupt intent, and instead requires proving that the defendant acted knowingly .

with the intent to impede, obstruct, or influence . While a defendant must commit

the obstructive act knowingly, the defendant does not need to know whether the

investigation he intends to obstruct falls under the jurisdiction of the federal

government 1379

Section 1519 criminalizes (1) knowingly; (2) altering, falsifying,

destroying,mutilating,concealing, covering up, or making a false entry in any record,

document,or tangible object ; (3) with the intent to impede, obstruct , or influence the

investigation or the proper administration of any matter within the jurisdiction of a

department or agency of the United States 1380

1378 United States . Moyer, 674 F.3d 192, 209-10 (3d Cir. 2012) (governmentonly

requiredto prove an intent to impedean investigationinto any matter that is ultimately

provento be within the federalgovernment'sjurisdiction) ; United States . Gray, 692 F.3d

514, 519 (6th Cir. 2012) ( [T he plainlanguageof the statute only requiresthe Government

to prove that [the defendant] intended to obstruct the investigationof any matter that
happensto be withinthe federalgovernment'sjurisdiction. (alterationinoriginal)) ; United
States . Gray, 642 F.3d 371, 376-377(2d Cir. 2011) ( [ I ] n enacting 1519, Congressrejected

any requirementthat the governmentprove a link between a defendant's conduct and an

imminentor pendingofficialproceeding. ) .
1379 United States . Hassler , 992 F.3d 243 , 246-47 (4th Cir . 2021) ( so holding and

collecting cases) .
1380 See Hassler, 992 F.3d at 246-47; United States . Hunt, 526 F.3d 739, 743 (11th

Cir. 2008) ; United States . Kernell, 667 F.3d 746, 756-57 (6th Cir. 2012) ; Sand & Siffert,

above, at 46.13.
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Giventhat Section 1519 is less burdensomebecause it does not requireproving

anexus requirement or a corrupt intent, we evaluated Zwonitzer's conduct under that

provision . A prosecution under Section 1512(c)(1) would fail for the same reasons.

B. The evidence does not support a charge under Section 1519

Zwonitzer admitted, in a consensual, recorded interview, I simply took the

audio files subfolder from both the [external hard] drive and my laptop and slid them

into the trash. 1381 Therefore , Zwonitzer knowingly deleted audio files , but the

available evidence cannot establish beyond a reasonable doubt that Zwonitzer did so

with the intent to impede, obstruct,or influence this federal investigation.

In his interviews , Zwonitzer offered plausible , innocent reasons for why he

deleted the recordings . First, out of concern for privacy, he had a practice of deleting

all audio recordings of interviewees in his possession and had done so previously.

Second,Zwonitzer was concerned that the materials could be hacked and published

online.This concern was increased by his recent work on a book discussing a powerful

cyber -surveillance system known to target journalists , among other groups. While

Zwonitzer admitted to being aware of the special counsel investigation , he did not say

that his goal was to keep evidence from being uncovered by that investigation .

Instead,Zwonitzer explained that when I got the subpoena and when I realized that

1381Zwonitzer7/31/23Tr. at 14-15.

1382 See Kernell, 667 F.3d at 756-57 (affirming sufficiency of evidence in Section 1519

conviction where defendant deleted files from his computer and ran a defragmentation

program); United States . Wortman, 488 F.3d 752, 753-55 (7th Cir. 2007) (affirming
sufficiencyofevidence in Section 1519 conviction where woman destroyed a CD containing

child pornography that belonged to her boyfriend) .
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I stillhad audio that I did not know I hadon the laptop, I made sure to preserve that

for this investigation. 1383

Zwonitzer's later actions including the production to the special counsel of

transcripts that mention classified information suggest that his decision to delete

the recordings was not aimed at concealing those materials from investigators .

Significantly , Zwonitzer voluntarily consented to two interviews and could have, but

did not,invoke the Fifth Amendment to decline to produce the transcripts ,his laptop ,

and the external hard drive . And when FBI agents contacted Zwonitzer , they were

unaware that audio recordings existed or where Zwonitzer's electronic devices were

located.

Therefore, agents did not have probable cause for a warrant to search those

devices and recover the recordings.Investigators only learned of the evidence because

Zwonitzer was forthright , explained his actions , produced the relevant electronic

devices, and consented to the search of those devices . Zwonitzer's own consensual

statement is the only evidence of when he deleted the recordings ; without it,

investigators would not have learned whether he did so before or after learningofthe

special counsel's appointment and federal criminal investigation . And while

Zwonitzer admitted to being aware of the investigation at the time he deleted the

files , the context in which this statement was made during a consensual and

voluntary interview supports the conclusion that Zwonitzer acted with good faith

and did not intend to impede,obstruct , or influence this investigation.

1383Zwonitzer1/4/24Tr. at 68.
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Perhaps most significantly , Zwonitzer preserved near-verbatim transcripts

that contain incriminating information about Mr. Biden, including transcripts of the

February 16,2017 conversation where Mr. Biden said he just found all the classified

stuffdownstairs. Preserving these transcripts was inconsistent with a motive aimed

at impeding the investigation. While there is unique evidentiary value in a subject's

own voice as captured on an audio recording, we would expect a person intending to

obstruct justice to also conceal or delete the notes that memorialized the same

probative information.Zwonitzer could have just as easily slid the files containing

the notes into the trash as he had done with the audio recordings. Instead, he

preserved the transcripts and produced them to investigators.And he later produced

the devices on which the recordings had been stored and consented to a search of

those devices . None of this is consistent with intent to obstruct justice or the

investigation.

For these reasons, we believe that the admissible evidence would not suffice to

obtain and sustain a conviction of Mark Zwonitzer for obstruction of justice.

DECLINATION IS ALSO APPROPRIATE BECAUSE ON BALANCE, RELEVANT

AGGRAVATING AND MITIGATING FACTORS NOT SUPPORT ZWONITZER'S

PROSECUTION

EveniftheevidenceavailableweresufficienttoobtainandsustainZwonitzer's

convictionfor obstruction ofjustice , we would decline prosecution because on balance,

relevant aggravating and mitigating factors do not support his prosecution.1384

Zwonitzer willingly provided significant cooperation to the investigation without

III.

1384 U.S. Dep'tofJust., Just. Manual§ 9-27.230 (2023).
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seeking or receiving any protections or assurances . He was forthright in describing

his conduct and working with investigators to obtain all relevant evidence in his

possession. And his cooperation was uniquely valuable as the evidence that he

provided was highly probative and not otherwise obtainable . Finally, prosecuting

Zwonitzer under these circumstances would deter others from cooperating as he did.
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For the foregoing reasons , we conclude that no criminal charges are warranted

in this matter.
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ofHandwritten notes, all butone page
which relate to the Obama

Administration's efforts to negotiate the
Joint Comprehensive Plan of Action
( JCPOA ) .

A memorandum titled Background for
Meetingwith President Tusk." There is no
indication of an author , but the

classification - authority block states that
Jeff Prescott classified the document .
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A paper attachment to B1 titled "Tab B
discussing issues related

to Russian aggression toward Ukraine.
There is no indication of an author.

A Memorandumfor the VicePresident

from staffmembers, withsubject U.S.
EnergyAssistanceto Ukraine.

A paperwithsubject Scenesetterfor

NationalSecurityAdvisorSusanRice's
Visitto China. Thereis noindicationof an

author.

A papertitled" SecondTermNational

SecurityNarrativedescribinggoalsthe
ObamaAdministrationcouldseekto
achieveinitssecondterm. Thereis no

indicationof an author.

A Memorandumfor the Presidentfrom The

VicePresidentwith the subject
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Term ThepapersuggestsactivitiesVice
PresidentBidencoulddo in his second

termto buildon myworklastyearby

engagingwithChina'sleadersinthe
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Security Council Meeting: Defining a
Second Term Agenda and Prepared by
National Security Staff," on the title slide .

A Memorandum for the President from the

National Security Advisor with the subject
Meeting on Afghanistan and Pakistan

The memo states its purpose as to prepare
President Obama for " a meeting with [his
senior national security team on September
30, 2009.

A report from the Office of the Director of

National Intelligence addressing topics
related to the U.S. war in Afghanistan . The
report is an attachment to B6.
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Afghanistan and Al-Qa'ida that is partially
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B6.
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OBSERVATIONS The subject ofthe e
mailand text of the cable include a
designation and each paragraph is portion
marked "(S), which stands for Secret.

A papertitled"Counterinsurgency(COIN)
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has no indicationsof author.

A paper titled "Some Facts and
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An unsigned, handwritten letter with the
salutation Mr. President . The letter

appears to be in draft format and discusses

COIN strategy in Afghanistan.

A PowerPointpresentationregarding
Afghanistantitled SundaySmallGroup

A Memorandumfor the Presidentfrom the

NationalSecurity Advisor with the subject
Weekly Update on Afghanistanand

Pakistan. The memoincluded two

attachments, labeled Tab and Tab
that are documentsB21andB22,

respectively

A one-page Memorandum for the President

from then-Secretary of State Hillary
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attaching a seven-page Memorandum to

the President from Special Representative
Holbrooke dated August 28, 2009, with

subject Afghanistan/Pakistan Weekly

Report August 22-August 28, 2009.

ClassificationMarkings

A - 7

None

SECRET NOFORN

TOPSECRET/ SCI

Covermemo:

SECRETNOFORN//NODIS

( UNCLASSIFIEDwhen se rate

from attachment)

Holbrooke Memo:

SECRET/ NOFORN/ NODIS

Results of Classification

Review

SECRET//NOFORN

SECRET //NOFORN

TOP SECRET//HCS-
P ORCON/NOFORN*

SECRET/ NOFORN/ NODIS

Agency with highest recommended classification would need to consult with other U.S. government agencies before settling on a final classification .

Highestlevelof classificationhandlingrecommendedby the State Departmentactingas a proxy for the NationalSecurityCouncil (includingan assessmentof State

Departmentequities) .



Doc.

ID

B22

ContainedIn

FACTS FIRST

filefolder

Date

8/24/09

Page

Count

183

Appendix A : Recovered Documents

Summary

A one-page, unclassifiedMemorandumfor
Assistantto thePresidentandNational
SecurityAdvisor from then-Defense
SecretaryRobertGatesattachinga five
page CentralCommand( CENTCOM)
weeklyupdatefor August17-23, 2009, from
GeneralDavidPetraeus. The Gatesmemo
alsoattachesa six-page Multi-National
Force Iraq( MNF-I ) weeklyupdatefor
the sameweek from GeneralRaymond
Odierno. There are twocopies ofthe cover
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Agency with highest recommendedclassification would need to consult with other U.S. government agencies before settling on a final classification.
Highest level of classification handling recommended by the State Department acting as a proxy for the National Security Council (including an assessment of State

Department equities ) .
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A one-page, unclassified letter from

General Stanley McChrystal, Commander,
United States Forces Afghanistan

International Security Assistance Force ,

Afghanistan, attaching a document titled
" Commander's InitialAssessment dated

August 30 , 2009, and authored by General

McChrystal (only the first 58 pages
included in B23).

B23 then includes another copy ofthe
letter from McChrystal , with the full 66
page assessment attached . The second copy
ofthe assessment contains handwritten
markings and notes .

A one-page Memorandum for the President

from the Vice President with the subject

Afghanistan with DRAFT handwritten

at the top . The memo attaches a nine-page

paper titled Afghanistan Discussion

Paper: A Counter Terrorism Plus

Strategy The paper does not specify an
author , but the classification -authority
block indicates it was classified by Antony
Blinken.

ThelasttwopagesofB23are a printoutof
anarticleinNewsweektitled The

GeopoliticsofGolf by RichardN.Haass

publishedon September3 , 2009.

ClassificationMarkings

CONFIDENTIAL REL

NATO/ ISAF

A - 9

TOPSECRET

Resultsof Classification

Review
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ISAF, NATO

TOP SECRET //NOFORN*

The lastthree pagesofB23 area printoutofan opinionpiece from the New York Times datedAugust20, 2009, titled InAfghanistan, theChoiceis Ours byRichardN.

Haass. Thosepagesare not countedin thisentry.

* Agencywithhighestrecommendedclassificationwouldneedto consultwithother U.S.governmentagenciesbeforesettlingon a finalclassification.

** Highestlevelof classification handlingrecommendedby the State Departmentacting as a proxy for the NationalSecurity Council (including an assessment of State
Departmentequities) .
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A Memorandum for the President from the
Vice President that includes handwritten

notes, edits, and markings. It also includes
partially cut-off fax - machine markings for
November 25, 2009, at around2:43 pm.
The memo begins, h ere are some final
thoughts on Afghanistan and Pakistan,
which may help shape the argument you
make to the American people." The memo
supports Mr.Biden's belief that we should

not increase our forces in Afghanistan. Mr.

Biden sought to relay the highlights of a
conversation with Karl Eikenberry and
recommendthat you call him. A
handwritten note next to that sentence

states, [h e is a stand up guy will take
risks.

Handwritten Letter to President Obama
andDrafts. See full description in text of

report.

A Memorandum for Principals from the
National Security Advisor with subject
Afghanistan-Pakistan: Following up on

November 11Meeting The memo begins:

Based on our meeting with the President
on November 11, we have developed
revised implementation guidance to
achieve our national core goal in

Afghanistan and frame a variant of Force

Option 2A. There are handwritten notes
and markings on the first andlast page of
the memo. The memo includes a list of six

questions on pages 3 through 4 .

Classification Markings

A - 10

TOP SECRET

None

SECRET/ NOFORN

Results of Classification

Review

SECRET
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Declassificationdate passedon
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officialdeclassificationreview.**

Agency with highest recommended classification would need to consult with other U.S. government agencies before settling on a final classification .
Highest level of classification handling recommended by the State Department acting as a proxy for the National Security Council (including an assessment of State

Department equities ).
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Summary

A memorandum that is nearly identical to
the memo designated as B26, except that
this memo is dated November 13, 2009,
includes a red TOP SECRET stamp at
the top and bottom of each page (in
addition to the SECRET / NOFORN

marking) , and has a list of seven questions .

A Memorandum for the National Security
Advisor from the Vice President . The memo

begins: Jim You requested comments on
a proposed paper to the President,

following up on our November 11meeting
on Afghanistan -Pakistan , with a focus on

the Afghanistan strategy . Here are mine

A document titled " Talking Points with
the handwritten date 11/11/09 in the

upper -right corner of the first page. The

talking points appear to be for Mr.Biden to

deliver to President Obama on the topic of
the Afghanistan Strategic Review.

A paper titled "AlternativeMissionfor
Afghanistan with no authorindicatedand
the handwrittendate Oct 29 in the upper
rightcorner. It describes an alternative
missionto properlyresourced
counterinsurgencyinAfghanistan.

A documenttitled TalkingPointsfor call

to SecretaryGates addressingthe

strategicreview in Afghanistan..

A typewritten portion of the draft memo

included aspart of documents B25 and
B25-1.

Classification Markings

A 11

TOP SECRET and

SECRET/ NOFORN

TOP SECRET

TOP SECRET

SECRET

CONFIDENTIAL and SECRET

None

Results of Classification

Review

Declassificationdatepassedon
11/9/2019; handleas markeduntil
officialdeclassificationreview.**

Declassificationdatepassedon
11/15/2019; handleas marked
untilofficialdeclassification

review . **

Declassification date passed on
11/11/2019; handle as marked
untilofficial declassification

review **

SECRET

SECRET

TOP SECRET// NOFORN

Agency with highest recommended classification would needto consult with other U.S. government agencies before settling on a final classification.
Highest levelof classification handling recommended by the State Department acting as a proxy for the National Security Council (including an assessment of State

Department equities).



Doc.

ID

B32

B33

B34

B35

B36

B37

ContainedIn

AFGANASTAN

2009

file folder

" AFGANASTAN

2009

filefolder

AFGANASTAN

2009

file folder

AFGANASTAN

2009

file folder

" AFGANASTAN

2009

file folder

AFGANASTAN

2009

file folder

DDate

11/11/09

11/11/09

(est .)

11/11/09

(est .)

Undated

10/30/09

Undated

Page

Count

12

3

5

1

1

11

AppendixA : RecoveredDocuments

Summary

A PowerPoint Presentation titled CJCS

Brief to the President . Among other topics ,
the slides describe and assess three

different force options for Afghanistan .

PowerPoint slides numbered 13-15 that are

likely part ofthe same presentation as B32
The first slide is titled "Progression of Full
Spectrum COIN The second slide is titled

" Importance of Full-Spectrum COIN The
third slide includes a chart and is titled
"Force Level Decision Points.

Five PowerPoint slides numbered 16-20

that are likely part of the same
presentation as B32 and B33. The first

slide is a chart titled Alternative Mission

in Afghanistan . The last slide is titled

Projected ANSF Growth Decision Points .

A PowerPointslide titled Securing

AdditionalAllied/ PartnerContributions.

A Memorandumfor the Presidentfrom

then-DefenseSecretaryRobertGates,

respondingto a requestfromthe National

SecurityCouncil. The memoattachesthe

documentdesignatedas B37.

A Memorandum for Principals from the

National Security Advisor with the
handwritten date 11-8 in the upper right

corner regarding the strategy for

Afghanistan . The attachments are listed

as: ( 1) Tab A : Secretary Gates's
Memorandum and Alternative Mission for

Afghanistan Paper and (2 ) Tab B
Ambassador Eikenberry's Cable, COIN

Strategy : Civilian Concerns .

Classification Markings

A 12

SECRETRELUSA, ISAF, NATO

Slides labeled 13, 14:

CONFIDENTIAL
REL NATO ISAF

Slide labeled 15 : SECRET // REL
USA, ISAF, NATO

Slides labeled 16: SECRET

Slides labeled 17-19 :

SECRET REL USA, ISAF, NATO

Slide labeled 20 : None

SECRETNOFORN

SECRET NOFORN

ITH

SECRET/ NOFORN

ATTACHMENT

ResultsofClassification

Review

SECRET//NOFORN

CONFIDENTIAL // REL TO USA,

ISAF, NATO

SECRET

Agency could not determine

classification.

SECRET //NOFORN

SECRET NOFORN

Agency with highest recommended classification would need to consult with other U.S. government agencies before settling on a final classification .

** Highestlevelof classificationhandlingrecommendedby the StateDepartmentactingas a proxyfor theNationalSecurityCouncil(includinganassessmentof State

Departmentequities).



Doc.

ID

B38

C2

C3

C4

D1

ContainedIn

AFGANASTAN

2009

file folder

1/6/12 # 2 Foreign

Policy

Notebook

" 1/6/12# 2 Foreign

Policy

Notebook

1/6/12 # 2 Foreign

Policy

Notebook

1/6/12# 2 Foreign

Policy

Notebook

[ ]
TERRORISM

file folder

Date

11/6/09

5/22/13

5/22/13

5/22/13

11/1/13

6/30/76

Page

Count

4

1

1

1

3

5

Appendix A : RecoveredDocuments

Summary

A StateDepartmentcablefromtheU.S.

Embassyin Kabul, Afghanistanauthored
byAmbassadorKarlEikenberrywith

subject COINSTRATEGY: CIVILIAN
CONCERNS.

A PowerPoint slide describing an Option
for the distribution and composition of

U.S.forces in Afghanistan after 2014
There is no indication of an author .

A PowerPointslidedescribingan Option
D for the distributionand compositionof
U.S.forcesinAfghanistanafter2014.
Thereisno indicationofan author.

A PowerPointslidedescribingan Option
for the distributionandcompositionof

U.S.forcesin Afghanistanafter2014
Thereis no indicationofan author.

A Memorandumfor theVicePresident

fromthe OfficeoftheVice President

NationalSecurityAffairsregardinga

meetingwithIraqiPrimeMinisterMaliki.

Thememosets forth [ a ] few thingsto note

inadvanceofyourMalikimeetingand
provides a concisedistillationofthe issues

withIraqthatmay be helpful.

A Staff Memorandum to Members ofthe

Committee on Foreign Relations on

Terrorism : Protection and Policy that

discusses the security of American

embassies and diplomats abroad inthe

wake ofthe killing of Ambassador Meloy

and Mr. Waring in Beirut.

Classification Markings

A - 13

SECRET with a NODIS banner

SECRET NOFORN//
DECISIONAL

SECRET//NOFORN//PRE
DECISIONAL

SECRET NOFORN//PRE
DECISIONAL

TOP SECRET //SCI

CONFIDENTIAL

withredtagstapledto the cover
memo

CLASSIFIED COMMITTEE ON

FOREIGN RELATIONS UNITED

STATES SENATE

ResultsofClassification

Review

SECRET

SECRET // NOFORN

SECRET//NOFORN

SECRET NOFORN

TOP SECRET// HCS
O/SI ORCON/NOFORN*

Undetermined: LegislativeBranch
documentwithoutindicationsof

informationderivedfromclassified

ExecutiveBranchinformation.

Markingis nota necessarilya

national-securityclassification
becausethisis a Legislative

Branchdocument.**

Agencywith highest recommendedclassificationwould need to consult with other U.S.government agencies before settling on a final classification.
Highest levelof classification handling recommendedby the State Department acting as a proxy for the NationalSecurity Council (includingan assessmentofState

Departmentequities).



Doc.

ID

D2

D3

��

ContainedIn

"BidenMeeting
/ Chancellor

Schmidt 6 / 10/80

6/12/80

file folder

GREECE

file folder

YUGOSLAVIA

file folder

Date

6/13/80

3/1/80

7/13/78

Page

Count

6

Total 9

Marked 2

Total: 6

Marked

Appendix A : Recovered Documents

A Memorandum for the Record from a

Senate staffer with subject Senator
Biden's Meeting with Helmut Schmidt
that recounts the discussion at a meeting
between Mr. Biden and German Chancellor
Helmut Schmidt on June 11, 1980.

Three separate memoranda :

a 2 -page memo titled US-GREEK

RELATIONS marked LIMITED

OFFICIAL USE

a 2 -pagememotitled STATUSOF

NEGOTIATIONSON CYPRUS marked

CONFIDENTIALon the firstpage
a 5 -pagememotitled" REINTEGRATION

OF GREEKFORCESINTOMATO
MILITARYCOMMANDSTRUCTURE
marked CONFIDENTIALon thesecond

page

A 5 -page State Department memo with
subject Visit to the United States by
Dragoslav MARKOVIC , President ofthe

Assembly of the Socialist Federal Republic
ofYugoslavia , and delegation . " The memo

attaches b iographic information on
Markovic and other members of the

delegation . Page 6 is a one-page
biography of Markovic marked
CONFIDENTIAL .

There are two copies of the memoand
attachment, whichFBIseparately
designatedD4andD5.

ClassificationMarkings

A - 14

CONFIDENTIAL

withtagstapledto the cover
memo

CLASSIFIEDCOMMITTEEON
FOREIGNRELATIONSUNITED

STATESSENATE

CONFIDENTIAL

CONFIDENTIAL

Results of Classification

Review

Undetermined : Legislative Branch
document without indications of

information derived from classified
Executive Branch information .

Marking is not a necessarily a

national-security classification
because this is a Legislative

Branch document .**

Undetermined : Legislative Branch
document without indications of

information derived from classified
Executive Branch information .

Marking is not a necessarily a
national- security classification

because this is a Legislative
Branch document .**

SECRETNOFORN

Classification upgraded in
accordance with current

classification guidelines.

Agencywithhighestrecommendedclassificationwouldneedto consult withother U.S.governmentagencies beforesettlingon a finalclassification.
Highestlevelof classificationhandlingrecommendedby the StateDepartmentactingas a proxy for the NationalSecurityCouncil (includingan assessmentofState

Departmentequities).



Doc.

ID

D5

D6

D7

D8

Contained In

YUGOSLAVIA

file folder

YUGOSLAVIA

file folder

SALT file

folderina
Redweldfolder

labeled" CODEL

BIDENAugust
1979

Other Arms

Control file folder

ina Redweld

folder labeled

CODEL BIDEN

August 1979

Date

7/13/78

Undated

Undated

Undated

Page

Count

Total: 6

Marked:

5

3

Total: 6

Marked 4

Appendix A : RecoveredDocuments

Summary

A 5 -page State Department memo with

subject Visit to the United States by
Dragoslav MARKOVIC , President of the

Assembly of the Socialist Federal Republic
of Yugoslavia , and delegation . The memo

attaches b iographic information on
Markovic and other members of the

delegation . Page 6 is a one-page
biography of Markovic marked
CONFIDENTIAL .

Thereare two copies of the memoand

attachment, which FBI separately

designatedD4 andD5

A memorandum titled EDVARD

KARDELJ A PRIMER ON HIS

THINKING

A memorandumtitled" SALT that

discussespredictionsregarding

negotiationsfor a StrategicArms
LimitationsTalk III.

A 6 -page memorandumtitled MBFR that
discussesthe Mutualand BalancedForce

Reductionnegotiations that beganin
November1973inVienna.

The lasttwo pagesarenotmarked
Confidentialandset out "Anticipated

SovietPoints and "SuggestedUS Points.

ClassificationMarkings

A - 15

CONFIDENTIAL

SECRET

CONFIDENTIAL

CONFIDENTIAL

Results of Classification

Review

SECRET // NOFORN

Classification upgraded in
accordance with current
classification guidelines .

SECRET // NOFORN

Classification upgraded in
accordance with current

classification guidelines .

LikelyUNCLASSIFIED, subjectto
formal declassificationreview.**

Agency withhighestrecommendedclassificationwould needto consult with other U.S. governmentagencies beforesettlingon a final classification.

Highestlevelof classificationhandling recommendedby the State Departmentactingas a proxy for the NationalSecurity Council (includingan assessment ofState

Departmentequities) .

CONFIDENTIAL //FORMERLY

RESTRICTED DATA
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ID

D9

D10

D11

D12

D13

ContainedIn

Other Arms

Control file folder

in a Redweld

folderlabeled

CODELBIDEN

August1979

Senator Biden
file folder in a
Redweld folder

labeled CODEL

BIDEN August
1979

Senator Biden

file folder in a

Redweld folder

labeled " CODEL

BIDEN August
1979

" SenatorBiden
filefolderina

Redweldfolder
labeled CODEL

BIDENAugust
1979

"Senator Biden
file folder in a

Redweld folder
labeled CODEL

BIDEN August
1979

Date

Undated

Undated

5/25/79

8/16/79

8/10/79

Page

Count

2

2

1

2

2

Appendix A : RecoveredDocuments

Summary

A memorandum titled "Comprehensive
TestBan that discusses issues expected to
arise upon the resumption of the trilateral
CTB talks inGeneva that " recessed in late
July and are expected to resume again in
September

A memorandum titled CODEL BIDEN
that sets forth a tentative draft outline of

the manner in which the delegation might
want to make its first presentation on
SALT at the Plenary session with the
Supreme Soviet .

A biography of a member of a foreign
delegation .

A biographyof a memberofa foreign
delegation.

A biography of a member of a foreign
delegation .

ClassificationMarkings

A - 16

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

NOFORNat the top (confidential
markingappearscutoff) and

CONFIDENTIALat thebottom

CONFIDENTIALNOFORN

Results of Classification
Review

LikelyUNCLASSIFIED, subjectto
formaldeclassificationreview.**

LikelyUNCLASSIFIED, subjectto
formaldeclassificationreview.**

SECRET NOFORN

Classification upgraded in
accordance with current

classification guidelines .

SECRET//NOFORN

Classificationupgradedin
accordancewith current

classificationguidelines.

SECRET//NOFORN

Agency with highest recommended classification would need to consult with other U.S. government agencies before settling on a final classification .
Highestlevelofclassificationhandlingrecommendedby the StateDepartmentactingas a proxyfor the NationalSecurityCouncil (includinganassessmentof State

Departmentequities) .

Classification upgraded in
accordance with current

classification guidelines .



Doc.

ID

D14

D15

D16

D17

D17-1

Contained In

" Senator Biden

file folder in a

Redweld folder
labeled "CODEL

BIDEN August
1979

" Senator Biden

file folder in a

Redweld folder

labeled CODEL

BIDEN August
1979

" Senator Biden

file folder in a
Redweld folder

labeled CODEL

BIDEN August

1979

" SenatorBiden
filefolderina

Redweldfolder
labeled CODEL

BIDENAugust
1979

" Senator Biden

file folder in a

Redweld folder

labeled " CODEL

BIDEN August
1979

Date

8/10/79

5/29/79

Undated

3/22/79

7/23/79

Page

Count

2

1

1

1

1

AppendixA : RecoveredDocuments

Summary

A biographyof a member of a foreign

delegation.

A biographyof a member of a foreign

delegation

A biographyofa memberof a foreign

delegation.

A biographyof a memberof a foreign

delegation

A biographyof a memberof a foreign

delegation.

Classification Markings

A - 17

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

None

Results of Classification

Review

SECRETNOFORN

Classification upgraded in
accordance with current

classification guidelines .

SECRET //NOFORN

Classification upgraded
accordance with current

classification guidelines .

SECRET//NOFORN

Classificationupgradedin
accordancewith current

classificationguidelines.

SECRET//NOFORN

Classificationupgradedin
accordancewith current

classificationguidelines.

SECRET //NOFORN

Agency with highest recommendedclassificationwouldneedto consultwith other U.S.government agenciesbeforesettlingon a final classification.

Highest levelof classification handling recommendedby the State Departmentacting as a proxy for the NationalSecurity Council (includingan assessmentof State

Departmentequities) .
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ID

D18

D19

D20

D21

D22

ContainedIn

" Senator Biden
file folder in a

Redweld folder

labeled " CODEL

BIDEN August
1979

" Senator Biden
file folder in a

Redweld folder

labeled CODEL

BIDEN August
1979

"Af/ 1

Notebook

DAILY/MEMO

Notebook

"APUTATIONS

Feb

filefolder

Date

5/29/79

8/13/79

11/21/09

Undated

2/11/11

(est.)

Page

Count

1

1

5

2

1

Appendix A : Recovered Documents

Summary

A biographyof a memberofa foreign
delegation

A biographyof a memberof a foreign

delegation

A State Department cable from the U.S.

Embassy in Kabul with subject
"HELMAND VIEWS ON U.S. TROOP
LEVELS INAFGHANISTAN The cable

was drafted by the State Representative to
the 2d Marine Expeditionary Brigade, and
its Commanding General , Brigadier
General Lawrence Nicholson . . . reviewed
the] cable

Two PowerPoint slides The first slide is

titled " Scoping Key Priorities for the
Second Term and sets outs Key Products
to Prepare for the January NSC meeting on
Priorities. The slide is marked
SECRET//NOFORN." The second slide is

unmarked and depicts a flow chart for a
National Security Councilprocess.

A document titled CJCS 12-Hour Egypt
Update for Feb 0600 that provides an
update on events related to the 2011

revolution in Egypt and the resignation of
Hosni Mubarak from the presidency in
Egypt.

ClassificationMarkings

A 18

CONFIDENTIAL

CONFIDENTIALNOFORN

CONFIDENTIAL

SECRET NOFORN

(first slide only)

SECRETNOFORN

Results of Classification

Review

SECRET//NOFORN

Classification upgraded in
accordance with current
classification guidelines.

SECRET//NOFORN

Classification upgraded in
accordance with current

classification guidelines.

Declassification date passed on
11/11/2019 ; handle as marked
until official declassification

review **

SECRETNOFORN**

State Department noted that the

document may be overclassified .

Agencywithhighest recommendedclassificationwouldneedto consultwithother U.S.governmentagenciesbefore settlingon a finalclassification.
Highestlevelofclassificationhandlingrecommendedby the State Departmentacting as a proxy for the NationalSecurity Council (includingan assessmentof State

Departmentequities).

SECRETNOFORN
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ID

D23

D24

D25

E1

E2

ContainedIn

WeekendWith

CharlieRose

binder

bedroom

office) ; behind

" Russia tab

WeekendWith

Charlie Rose

binder

( inbedroom

office) ; behind

" Russia tab

WeekendWith

Charlie Rose

binder

bedroom

office) ; behind

Russia tab

FOREIGN

RELATIONS

COMMITTEE

file folder

EUROPE

file folder

Date

9/17/14

9/17/15

(est.)

8/29/14

1/23/80

6/4/80

Page

Count

3

10

5

3

2

Appendix A : RecoveredDocuments

Summary

An Event Memo from an OVP national

security staffer titled Lunchwith
Ukrainian President Poroshenko for a

lunch at the Naval Observatory on
September 18, 2014. The memo describes

the purpose of the lunch, the participants ,

the press plan, and the sequence of events.

A paper attachment to D23 titled "Tab B
BACKGROUND" discussing issues related
to Russian aggression toward Ukraine.
There is no indication of an author.

A Papertitled " Scenesetterfor National

SecurityAdvisor SusanRice's Visit to

China withno indicationof an author.

An Action Memorandum from a Senate

staffer to nine Senators , including Mr.

Biden, with subject "Proposed 1980
Committee Budget For Discussion
During Meeting of Democrats in S -201 at

2:00 p.m., Wednesday , January 23. The
document is identical to G4.

A letterfromthreeSenatorsonthe

Committeeon ForeignRelations, including

Mr.Biden, to Secretaryof StateEdmundS.

Muskieintendedto expressconcernsabout

delaysin SALTandTNF arms

negotiations. Thereare stapledunclassified

notesandcorrespondenceattachedto the
letter.

Classification Markings

A 19

SECRET

SECRET NOFORN

Noclassificationheaderor footer;

portion markingsindicate an

overallclassificationof SECRET

CONFIDENTIAL

CONFIDENTIAL

Results of Classification

Review

SECRET

TOP SECRET//NOFORN*

SECRET

Department of State did not

identify any potentially sensitive
Executive Branch information .

The CONFIDENTIAL marking,

therefore, does not appear to be a
national security classification

marking. *

Department of State did not

identify any potentially sensitive
Executive Branch information .

The CONFIDENTIAL marking,

therefore , does not appear to be a
national security classification

marking. *

* Agency with highest recommended classification would need to consult with other U.S. government agencies before settling on a final classification .

Highest level of classification handling recommended by the State Department acting as a proxy for the National Security Council (including an assessment of State

Department equities ).
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ID

E3

E4

E5

E6

ContainedIn

EUROPE

file folder

EUROPE

file folder

EUROPE

file folder

" FOREIGN

RELATIONS

COMMITTEE

file folder

Date

5/29/80

5/29/80

5/30/80

11/28/79

Page

Count

2

2

2

AppendixA : RecoveredDocuments

An Action Memorandum addressed to
Senators three Senators includingMr.
Bidenregardingthe letter to Secretary of
StateEdmundS. Muskie recommending

t hat you each sign the attached letter.

Another copy ofthe Action Memorandum

designated E3 with an unclassified note
from Senate Staffer 3 to Mr.Biden
attached to the front of memo

recommending Mr.Biden sign the letter.

An earlier version of the letter from three
Senators on the Committee on Foreign
Relations , including Mr. Biden, to
Secretary of State Edmund S.Muskie

intended to express concerns about delays
in SALT and TNF arms negotiations . There
are stapled unclassified notes and

correspondence attached to the letter.

Two copies of a one-page Action
Memorandum from a Senate staffer , thru

Ted Kaufman , to Mr. Biden attaching a
memo from another Senate staffer

(designated by FBI as E7) on TNF
modernization .

ClassificationMarkings

A - 20

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

SECRET

Results of Classification

Review

Department of State did not
identify any potentially sensitive
Executive Branch information.

The CONFIDENTIAL marking,
therefore , does not appear to be a

national security classification
marking *

Departmentof State did not

identify any potentially sensitive
Executive Branch information.

The CONFIDENTIAL marking,
therefore, does not appear to bea

national security classification

marking. *

Department of State did not

identify any potentially sensitive
Executive Branch information .

The CONFIDENTIAL marking,
therefore , does not appear to be a

national security classification
marking.*

Agency with highest recommended classification would need to consult with other U.S. government agencies before settling on a final classification .
Highestlevelofclassificationhandlingrecommendedby the State Departmentactingas a proxy for the NationalSecurityCouncil(includinganassessmentof State

Departmentequities).

UNCLASSIFIED **
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ID

E7

F1

G1

G2

ContainedIn

FOREIGN

RELATIONS

COMMITTEE

file folder

With the

Compliments of
the American

Embassy, Bonn
and Senator

Joseph R. Biden,

Jr.

file folder

" GREECE

file folder

MUTUAL

BALANCED

FORCE

REDUCTION

MBFR file folder

Date

11/26/79

12/17/87

3/11/17

July 1977

Page

Count

2

2

3

5

Appendix A : RecoveredDocuments

An InformationMemorandumfrom a

Senate Staffer to another Senate staffer

regarding TNF Modernizationand Arms
Control.

A StateDepartmentcable from
AmbassadorBurtat theAmerican

EmbassyinBonnwith subject Proposal
for a NATOWiseMen'sStudy

A Senate Committee on Foreign Relations
SUMMARY OF MARCH 11, 1977

EXECUTIVE MEETING OF FULL

COMMITTEE ( Closed S - 116, 10:30

12:15pm) regarding the testimony of
Ambassador Clark M. Clifford .

A paper titled "Mutual and Balanced Force

Reduction (MBFR) .

ClassificationMarkings

A - 21

SECRET

SECRET

with a brown strip around the
document labeled Restricted.

SECRET

with a coversheetlabeled

CLASSIFIEDCOMMITTEEON

FOREIGNRELATIONSUNITED

STATES SENATE

CONFIDENTIAL

Results of Classification

Review

Undetermined : Legislative Branch

document that may contain
sensitive Executive Branch

information, which may have been
declassified given age of the
document . Marking is not a

necessarily a national- security
classification because this is a

Legislative Branch document .**

Cableautomaticallydeclassified

on December31, 2012**

Undetermined : Legislative Branch
document that may contain
sensitive Executive Branch

information . Marking is not a

necessarily a national - security
classification because this is a

Legislative Branch document .

IncludesForeignGovernment

Information

CONFIDENTIALFORMERLY

RESTRICTEDDATA

Agencywithhighestrecommendedclassificationwouldneed to consultwithother U.S. governmentagenciesbefore settlingon a final classification.

Highestlevelofclassification handlingrecommendedby the State Department acting as a proxy for the NationalSecurity Council (includingan assessment of State
Departmentequities) .
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ID

G3

G4

G5

ContainedIn

" FOREIGN

RELATIONS

COMMITTEE

file folder

FOREIGN

RELATIONS

COMMITTEE

file folder

CFEbriefing
book material

file folder

Date

3/2/79

1/23/80

11/20/91

Page

Count

8

3

2

Appendix A : Recovered Documents

Summary

A SenateCommitteeonForeignRelations
StaffMemorandumtitled" National

SecurityInterestsina Lawofthe Sea

TreatyMarch6 , 1979Hearings.

An Action Memorandum to nine Senators ,

including Mr. Biden, with subject

Proposed1980 CommitteeBudget For

DiscussionDuringMeetingof Democratsin

S 201at 2:00p.m. , Wednesday, January
23. The documentis identicalto .

A letterto RichardG. Lugar, Chairmanof

theCommitteeon ForeignRelations, from

anunspecifiedsenderregardingforeign

compliancewith the CFETreaty.

ClassificationMarkings

A - 22

CONFIDENTIAL

CONFIDENTIAL

SECRET NOFORN

Resultsof Classification

Review

Undetermined: LegislativeBranch

documentthatmaycontain
sensitiveExecutiveBranch

information. Markingis nota

necessarilya national-security
classificationbecausethisisa

LegislativeBranchdocument.*

Department of State did not

identify any potentially sensitive
Executive Branch information.

The CONFIDENTIAL marking,

therefore, does not appear to be a

national security classification

marking**

Undetermined

Agencywithhighestrecommendedclassificationwouldneed to consultwith other U.S.governmentagencies before settlingon a finalclassification.

Highest level of classification handling recommended by the State Department acting as a proxy for the National Security Council (including an assessment of State

Department equities ).



Appendix B : ClassificationReview Results for Select Notebook Entries and Other HandwrittenMaterial

HandwrittenItem

Description

Unlabelednotebook

(entriesfrom 11/27/2008-

7/15/2009)

Unlabelednotebook

(entriesfrom 11/27/2008

7/15/2009)

" Af/ Pak 1

notebook

" Af/ Pak 1

notebook

" FOREIGN POLICY

10/13/09 1/13/12

notebook

FOREIGN POLICY

10/13/09 1/13/12

notebook

FOREIGNPOLICY

10/13/09 1/13/12

notebook

FBISerial676.

2 1B64-0056.

3 1B64-0065.

1B66-0003-22.

5 1B66-0082-84.

6 1B51-0073.

7 1B51-0074.

8 1B51-0080-81.

Entry Date

5/29/09

(entry has typoindicating

2008)

Undated

(likely 6/17/09or 6/18/09)

11/28/09

11/7/09

4/16/10

Undated

4/29/10

EntryPage

Count

1

1 page³

20loosepages
insertedin

notebook4

5 pages5

2 pages6

2 pages7

2 pages8

Entry Topic

A foreignadversary

B - 1

Pakistan

Handwritten memorandum to POTUS

regarding the Afghanistan strategy review

Afghanistan Pakistan

Afghanistan Pakistan

Pakistan

Foreignadversary

ResultsofClassificationReview

TOP SECRET**

CONFIDENTIAL**

SECRET

TOPSECRET//HCS- //

SCIControlSystemMarkings//

ORCON/ NOFORN

TOP SECRET//SI//NOFORN**

SECRET

TOP SECRET//HCS- //

3 SCIControlSystem Markings] //

2 SCIControlSystem Markings
ORCON/ NOFORN

Highest level of classification handling recommended by the State Department acting as a proxy for the National Security Council (including an assessment of State

Department equities) .



Appendix B : ClassificationReview Results for Select Notebook Entries and Other HandwrittenMaterial

HandwrittenItem

Description

FOREIGN POLICY

10/13/09 1/13/12

notebook

Unlabelednotebook

( entries from 4/20/2009

12/4/2009)

Unlabeled notebook

(entries from 4/20/2009

12/4/2009)

Unlabelednotebook

(entries from 4/20/2009

12/4/2009)

1-7-10 8-3-14

notebook

1-7-10 8-3-14

notebook

1-7-10-8-3-14

notebook

" Miscellaneous

1/9/10 1/17/12

notebook

1B51-0121-0122 .

10 1B63-0012.

1B63-0016.

12 1B63-0026-29.

13 1B30-0030-33.

14 1B30-0065.

15 1B30-0093-94.

16 1B52-0091.

Entry Date

11/29/11

Undated

(likely 1/10/11)

1/27/11

4/25/11

5/28/11

10/9/13

Undated

6/19/13

Entry Page

Count

2 loosepages
insertedin

notebook9

1 page

1

6 pages

7 pages

1 page

2 pages

1 page

EntryTopic

Foreign adversary

Briefingon sensitivetopics

SituationRoom meetingwithPOTUS

regardingAfghanistanandPakistan

NationalSecurityCouncilmeeting

regardingAfghanistanandPakistan

Recollectionofraidon OsamaBinLaden

Notes from the President'sDailyBrief

NotesfromthePresident'sDailyBrief

B - 2

Brief from the NationalSecurityAgency

Results of Classification Review

SECRET

TOPSECRETHCS- //ORCON/ NOFORN**

SECRET HCS- //ORCON/ NOFORN

TOP SECRET//NOFORN**

TOP SECRET //HCS- //

SCIControl System Markings//

ACCM ProgramName
ORCON/ NOFORN

SECRET NOFORN

SECRET

SECRET//REL

Highest levelof classification handlingrecommendedby the State Department acting as a proxy for the NationalSecurity Council (includingan assessment of State

Departmentequities) .



Appendix B : ClassificationReview Results for Select NotebookEntries and Other HandwrittenMaterial

Handwritten Item

Description

1/6/12 # 2 Foreign Policy
notebook

Foreign Policy 11/2013 2014

notebook

Foreign Policy 11/2013 2014

notebook

Foreign Policy 11/2013 2014

notebook

Foreign Policy 11/2013 2014

notebook

Foreign Policy 11/2013 2014

notebook

Foreign Policy 11/2013 2014

notebook

Foreign Policy 11/2013 2014

notebook

Notecards Seized from Hearth

Railing

17 1B15-0012-13.

18 1B67-0012.

19 1B67-0013.

20 1B67-0019-20.

21 1B67-0038.

22 1B67-0063-65.

23 1B67-0075.

24 1B67-0076.

25 1B23-0012.

EntryDate

2/22/12

1/1/14

1/7/14

1/10/14

5/19/14

11/26/14

3/11/15

4/1/15

9/17/13

Entry Page

Count

2 pages¹7

1 page

2 pages

3

2

4

1 page

1 page24

notecard

(front only)25

EntryTopic

Situation Roommeetingwith POTUS

Accumulatedquestions from President's
DailyBriefs

Meetinginthe Oval Officewith national

securityadvisors

Meetinginthe SituationRoomwith

POTUSregardinga foreignadversary

Notes regardingUnmannedAerial Systems
with POTUS

NationalSecurityCouncilmeetinginthe

SituationRoom

A meetingwith John Kerry regardinga

foreign adversary

Notes from the President'sDailyBrief

Notesfromthe President'sDailyBrief

B - 3

ResultsofClassificationReview

TOPSECRET**

SECRET

SECRET

SECRET

SECRET

SECRET

SECRET //NOFORN

TOP SECRET**

TOPSECRET**

Highestlevelofclassificationhandlingrecommendedby theStateDepartmentactingas a proxyfor theNationalSecurityCouncil(includingan assessmentofState

Departmentequities) .



Appendix B : ClassificationReview Results for Select Notebook Entries and Other HandwrittenMaterial

HandwrittenItem

Description

Notecards Seized from Hearth

Railing

Notecards Seized from Hearth

Railing

ForeignPolicy

notebook

" Foreign Policy

notebook

ForeignPolicy

notebook

Foreign Policy
notebook

"Daily AUGUST 2014

SEPTEMBER 2016

notebook

Daily AUGUST 2014

SEPTEMBER 2016

notebook

26 1B23-0015.

27 1B23-0006-7.

28 1B58-0029-31.

29 1B58-0033.

30 1B58-0079-82.

31 1B58-0094 .

32 1B57-0014.

33 1B57-0061-65.

EntryDate

10/15/13

8/19/14

10/28/14

11/4/14

12/14/15

11/24/16

Undated

Undated

(likely 6/18/15)

Entry

Count

1 notecard

(frontonly)26

notecard

(frontand

back)27

5 pages28

2 pages

7 pages30

1

2

7 pages33

EntryTopic

Notes from the President's Daily Brief

Notesfrom the President'sDailyBrief

SituationRoomMeetingwithPOTUSand
theJointChiefs regardingmilitary

readiness

MeetingwithPOTUS, the Secretaryof

Defense, the Chairmanof the Joint Chiefs,

andother advisors

Meetingwith POTUS Brass+NSC

regardingCounterISILStrategyReview

Secure Video Teleconference regarding
homelandthreats

Foreignpolicy meetingnotes

Meeting with POTUS and national security
leaders

B - 4

ResultsofClassificationReview

TOPSECRET**

SECRET

SECRET

SECRET

SECRET//NOFORN

SECRET//NOFORN

SECRETNOFORN

SECRETHCS- //ORCON/ NOFORN

Highest levelof classification handlingrecommended by the State Departmentacting as a proxy for the NationalSecurity Council (includingan assessment of State

Departmentequities).



AppendixB : ClassificationReviewResultsfor SelectNotebookEntriesandOther HandwrittenMaterial

Handwritten Item

Description

FOREIGNPOLICY 6/10/15

notebook

FOREIGN 6/10/15

notebook

FOREIGNPOLICY6/10/15

notebook

FOREIGNPOLICY6/10/15

notebook

DAILY 12/15/15

2026-2017-2018

notebook

34 1B22-0013-15.

35 1B22-0023.

36 1B22-0024.

37 1B22-0026

38 1B20-0034.

EntryDate

9/3/15

(firsttwo pagesundated)

5/14/16

6/3/16

1/5/17

6/13/16

Entry Page

Count

5 pages

2 pages

2 pages³6

2 pages³7

1 page

EntryTopic

Foreign adversaries

Counterterrorism discussions , including on
" Acela North Bound

SituationRoom meetingwith POTUS

regardingAfghanistan

B - 5

Sensitive Topic

National security meeting

Results of Classification Review

CONFIDENTIAL**

SECRET

SECRET NOFORN

TOP SECRET HCS- O ORCON/ NOFORN

SECRETNOFORN

Highest levelof classification handling recommendedby the State Departmentacting as a proxy for the NationalSecurity Council (includingan assessment ofState

Departmentequities) .



Evidence Date

Item # Seized

1B054

1B135

1B146

11/28/22

1B157

12/21/22

12/21/22 WilmingtonResidence

12/21/22

1/12/23

1/12/23

LocationSeized or

Producing Party

1/14/23

PBC

WilmingtonResidence

WilmingtonResidence

Wilmington Residence

Wilmington Residence

Wilmington Residence

FBI Serials 12, 14, 23 .

FBISerials29, 35, 134, 181, 195, 284, 322, 443, 512.

3 FBI Serials 29, 35 , 195 , 440 , 443, 510 , 512.

FBI Serials 29, 35 , 195, 270 , 284, 701.

5 FBI Serials 43, 44, 160 , 682.

FBI Serials 43, 44, 160, 682.

FBISerials44, 46, 47, 134, 322, 682.

AppendixC : EvidenceItems

Description

Harddrivefoundinbox labeled: VP Records

Boxcontainingmiscellaneousdocumentswith
classificationsup to TOP SECRET. Collected

fromthegarage.

Red Folder with handwritten "Facts First"

containing documents with classifications up to
TOP SECRET//HCS//NOFORN.

Boxcontainingbinders withclassified
documentsup to SECRET//NOFORN. Collected

from the garage.

Three( 3) pageswithclassificationmarkings

SECRET NOFORN//Pre-decisional.

Three( 3) pageswithclassificationmarkings

TS/ SCI

Blackspiralnotebooklabeled:

1/6/12# 2 ForeignPolicy

C - 1

Recovered

documents

contained within

Evidence item

B4-5, B25-38

B6- B24

B1- B3

- C3

C4

Notes

Dueto thecontent'shigherclassifications
andsensitivities, the folder, "FactsFirst,"

wasremovedfrom1B4and enteredas

separateevidence, designatedas 1B44.

Originally contained within 1B4

Documents were originally contained

within notebook (1B15)

Documentswere originally contained

within notebook ( 1B15) .



Evidence Date

Item# Seized

1B178

1B6813

1B2314

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

Location Seized or

ProducingParty

WilmingtonResidence

Wilmington Residence

WilmingtonResidence

Wilmington Residence

WilmingtonResidence

WilmingtonResidence

Wilmington Residence

FBI Serials49 , 77 , 270, 284, 639.

FBI Serials 49, 77 , 270, 284, 639.

10 FBISerials49, 77, 248, 322.

FBISerials49, 77, 322.

12 FBI Serials 49, 77, 322.

13 FBI Serials 49, 77, 322.

14 FBI Serials 49 , 77, 322, 664.

Appendix C : Evidence Items

Description

Boxlabeled: SavetheAttic; ForeignTravel.
Containedmiscellaneousdocumentswith

classificationmarkingsupto CONFIDENTIAL.

Box labeled: InternationalTravel 1973-1979.

Containedmiscellaneousdocumentswith

classificationmarkingsup to SECRET

Blackspiralnotebooklabeled:

DAILY12/15/15and2026-2017-2018.

Black spiral notebook labeled

FOREIGNPOLICY 6/10/15

Blackspiralnotebooklabeled:

ForeignPolicy11/2013-2014

Blackspiralnotebooklabeled:

Obama/ Biden7-15-13 10-10-16

Loose, miscellaneouspaperswith handwritten

notes (notecards) .

C - 2

Recovered

documents

containedwithin

Evidenceitem

D1- D3

D4-D19

Notes

At the time of the search , three notebooks

were found in the same location, seized and

entered into evidence , collectively

designated as 1B22. For evidence handling

and review purposes , each notebook was

given its own FBI evidentiary number :
1B22 , 1B67 and 1B68 .

Initially collected with 1B22.

Initially collected with 1B22.



Evidence Date

Item# Seized

1B2515

1B5116

1B5217

1B6218

1B6319

1B6420

1B6521

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

LocationSeized or

ProducingParty

Wilmington Residence

Wilmington Residence

Wilmington Residence

Wilmington Residence

Wilmington Residence

Wilmington Residence

WilmingtonResidence

15 FBI Serials49 , 77, 134, 322, 682.

16 FBISerials49, 77, 322, 682.

17 FBI Serials49 , 77, 322.

18 FBISerials49 , 77, 322.

19 FBISerials49 , 77, 322.

20 FBISerials 49 , 77 , 322.

21 FBI Serials49, 77, 322.

AppendixC : EvidenceItems

Description

Blackspiralnotebooklabeled: Daily/ Memo

Blackspiralnotebooklabeled:

FOREIGNPOLICY10/13/09 1/17/12

Black spiralnotebook labeled:

"Miscellaneousfrom 1/9/10 1/17/12

Blackspiralunlabelednotebookwithfirst
interiorpage stating:

" 12-2-09, 11-15-10"

Black spiral unlabeled notebook with first

interior page stating:

"Afghanistan Pakistan Review December 2010

Review "

Black spiral unlabeled notebook with entry

dates 11/27/08 to 7/15/09

Black spiral notebook labeled :

POST ELECTION

C - 3

Recovered

documents

contained within

Evidence item

D21

Notes

Atthetimeofthe search, eight notebooks
were foundin thesamelocation, seizedand

enteredintoevidence, collectively,

designatedas 1B25. For evidencehandling

andreviewpurposes, eachnotebookwas

givenits own FBIevidentiarynumber:

1B25, 1B51, 1B52, 1B62, 1B63, 1B64, 1B65,
and 1B66

Initiallycollected with 1B25.

Initially collected with 1B25

Initiallycollectedwith 1B25.

Initially collected with 1B25

Initially collected with 1B25.

Initially collected with 1B25.



Evidence Date

Item # Seized

1B6622

1B2723

1B3024

1B5725

1B5826

1B5927

1B3128

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

1/20/23

LocationSeizedor

ProducingParty

Wilmington Residence

Wilmington Residence

Wilmington Residence

Wilmington Residence

WilmingtonResidence

WilmingtonResidence

WilmingtonResidence

22 FBISerials49 , 77 , 322, 682.

23 FBI Serials 49 , 77, 270, 284.

24 FBI Serials 49 , 77 , 248, 322 .

25 FBISerials49, 77, 322 .

26 FBISerials 49 , 77 , 322.

27 FBISerials 49 , 77, 322.

28 FBISerials 49 , 77 , 270, 284, 701.

Appendix C : Evidence Items

Description

Blackspiralnotebooklabeled:

"Af/ Pak

Variousdocumentsin bluefile folderlabeled

AmputationsFeb . Containeddocumentwith

classificationmarkingsup to
SECRET//NOFORN.

Black notebook labeled :

1/7/10 8/3/14

Black notebook labeled :

DailyAUGUST 2014 - SEPTEMBER2016

Black notebook labeled:

" ForeignPolicy

Blacknotebooklabeled:

DAILY2016

Blueunlabeledbindercontaineddocuments

withclassificationmarkingsup to
SECRET //NOFORN .

- 4

Recovered

documents

containedwithin

Evidenceitem

D20

D22

D23- D25

Notes

Initiallycollectedwith 1B25.

At the time of the search , four notebooks

were found inthe same location , seized and

entered into evidence , collectively

designated as 1B30. For evidence handling
and review purposes , each notebook was

given its own FBI evidentiary number :
1B30 , 1B57 , 1B58, and 1B59.

Initially collected with 1B30.

Initially collected with 1B30.

Initiallycollected with 1B30.



Evidence Date

Item# Seized

1B3529

1B3730

1B4331

1B4832

1B4933

1B7734

1B6935

1/27/23

2/3/23

3/3/23

4/13/23

4/13/23

5/23/23

6/6/23

LocationSeizedor

ProducingParty

UniversityofDelaware

UniversityofDelaware

PBC Scheduler

NARA

Wilmington Residence

29 FBISerials67 , 270, 284, 466.

30 FBI Serials 71, 270, 284.

31 FBISerial 108.

32 FBISerial173.

33 FBISerial173.

34 FBI Serials 287, 294, 591.

35 FBI Serials292, 441.

NARA

University of Delaware

Appendix C : EvidenceItems

Description

UnmarkedBox 329-94-341containing
documentswithclassificationmarkingsupto

SECRET

Manila folder labeled: With the Compliments of
the American Embassy , Bonn, Senator Joseph

R. Biden, Jr. Contained documents with

classification marking up to SECRET.

Onelaptop, with charging cable.

Manila envelope labeled : Iran 1/30/15 , Eyes

Only VPOTUS . From Box 3 stored at

NARA . The envelope contained documents

with classification markings up to TS/SCI and
handwritten notes.

Documentsfrom Box 1 stored at NARAwith

classificationmarkingsup to TS/SCI
Documentsfrom Box 3 stored at NARAwith

classificationmarkingsup to TOP SECRET

Brown paper bag labeled : Balducci's , containing
various items.

Legalsizedbrownfolder labeled: CFE Briefing

BookMaterial, containingdocumentswith

classificationmarkingup to
SECRET NOFORN

C - 5

Recovered

documents

contained within

Evidence item

E1- E7

F1

A3 -A7

-A2 (Box 1) ;

A8-A10 (Box 3 )

G5

Notes

1B31wasoriginallylocatedinsidethis

Balduccibag.



Evidence Date

Item # Seized

1B7036

1B7137

1B7238

1B7839

1B7940

1B8041

1B8142

6/7/23

6/7/23

6/7/23

6/29/23

6/29/23

7/5/23

7/6/23

36 FBISerials 292, 441.

37 FBISerials292, 441.

38 FBISerials 292, 441.

39 FBISerial315 .

40 FBISerial315.

41 FBISerial320.

42 FBISerial320 .

Location Seized or

ProducingParty

UniversityofDelaware

UniversityofDelaware

University ofDelaware

Zwonitzer

Zwonitzer

Zwonitzer

Zwonitzer

Appendix C : Evidence Items

Description

Legal sized brown folder labeled : Foreign
Relations Committee, containing documents

with classification markings up to
CONFIDENTIAL .

Legalsizedbrownfolderlabeled: Mutual
BalancedForceReductionMBFR, containing

documentswith classificationmarkingupto
CONFIDENTIAL.

Legalsizedbrownfolderlabeled: Greece,

containingdocumentswith classification

markingsup to SECRET

SilverLaptop(withpowerchargingcord

included)

Silver G Drive (with USB connectioncord and

device case included)

DerivativeEvidence Digitalcopy that
containsaudio files anddocuments from 1B78

and 1B79

One( 1) DVDcontainingdigital copies of full

lengthcarved audio files from 1B79.

C - 6

Recovered

documents

contained within

Evidence item

G3-G4

G2

G1

Notes

Derivedfrom 1B78and1B79.

Derived from 1B79 .



Evidence Date

Item# Seized

1B8743 1/22/24

43 FBI Serials680, 681.

LocationSeizedor

ProducingParty

Wilmington Residence

AppendixC : EvidenceItems

Description

Empty, ripped cardboard box. One top flap

labeled "Desk File" and the opposite flap

labeled " Cabinet"

C - 7

Recovered

documents

containedwithin

Evidenceitem

Notes

Originalcontainerofall 1B04items which

were repackagedas describedin Chapter7

SectionII



THE WHITE HOUSE

WASHINGTON

Department ofJustice

145 N StreetNortheast

Washington D.C.20503

February 5 2024

Special Counsel Robert K. Hur

Deputy Special Counsel Marc Krickbaum

SpecialCounsel HurandDeputy SpecialCounsel Krickbaum:

We are pleased to see that after more than a year of investigating you have determined
that no criminal charges are warranted in this matter . Though we wholeheartedly agree with

your conclusion we are taking this opportunity pursuant to our agreement to address specific
issues that we have identified in the report . We do so in the interest which we that the

Office of Special Counsel shares of a final report that is both accurate and consistent with

Department ofJustice policy and practice.

We havebeenselective in the choice of issues for your consideration. We believe that

each one presented below meritsyour careful review before finalizingyour report.

We do not believe that the report's treatment of President Biden's memory is accurate
or appropriate The report uses highly prejudicial language to describe a commonplace

occurrence among witnesses : a lack of recall of years-old events. Such comments have no place

in a Department ofJustice report,particularly one that in the first paragraph announces that no
criminal charges are warranted and that the evidence does not establish Mr. Biden's guilt

the evidence does not establish guilt, then discussing the jury impact of President Biden's
hypothetical testimony at a trial that will never occur is entirely superfluous.

In fact, there is ample evidence from your interview that the President did well in

answering your questions about years -old events over the course of five hours. This is especially

true under the circumstances , which you do not mention inyour report, that his interview began

the day after the October 7 attacks on Israel. In the lead up to the interview , the President was
conducting calls with heads of state , Cabinet members , members of Congress , and meeting

repeatedly with his national security team

The Special Counsel recognized the extraordinary juxtaposition of these events when he
thank [ed] the President for being here and making this time for us given that there were a

lot of other things in the world going on that demand your attention. Interview Transcript

. ) Day 3. Subsequently , far from being hazy Report at 208 the President proceeded
to provide often detailed recollections across a wide range of questions , from staff management
ofpaper flow in the West Wing to the events surrounding the creation ofthe 2009 memorandum

on the Afghanistan surge . He engaged at length on theories you offered about the way materials

1



were packed and moved during the transition out of the vice presidency and between residences .

He pointed to flaws in the assumptions behind specific lines of questioning.

the outset ofthe interview, you recognized that the questions you planned to ask

relate to events that happened years ago, but nonetheless expressed your hope that the

President would "put forth [his] best efforts and really try to get [ his] best recollection in

response to the questions we ask. Tr., Day I , at 4. It is hardly fair to concede that the President

would be asked about events years in the past, press him to give his best" recollections , and
then fault him for his limited memory .

The President's inability to recall dates or details ofevents that happened years ago is

neither surprising nor unusual, especially given that many questions asked him to recallthe

particulars ofstaff work to pack, ship, and store materials and furniture in the course ofmoves
between residences . The same predictable memory loss occurred with other witnesses inthis

investigation. Yet, unlike your treatment of President Biden your report accepts other

witnesses memory loss as completely understandable given the passage of time . For example ,

you accepted without denigrating John McGrail's failure to remember certain events while he
served as then-Vice President Biden's counsel: McGrail's memory of these events could well

have faded over the course ofmore than 6 years. Report at 238 n.923; see also id. at 67, 69
(noting Mr. McGrail's failure to recall events despite emails that place him in the center of

various discussions ) . So, too, you accept the memory lapse ofone of the President's personal

lawyers who testified that in his initial search of the Penn Biden offices certain boxes were stored

ina locked closet, noting only that his memory was fuzzy on that point. at 265. And the

events onwhich you found the lawyer's memory to be fuzzy occurred only a few months
before his interview. Id.; see also id. at 64, 66 (noting without comment the failures of

recollection by numerous staffers) .

Your treatment of President Biden stands in marked contrast to the lack of pejorative

comments about other individuals . It is also in contrast to your own description ofthe

President's responses on other subjects as clear forceful testimony that would be compelling

to a jury . at 233 .

Not only do you treat the President differently from other witnesses when discussing his

limited recall of certain years-ago events, but you also do so on occasions in prejudicial and
inflammatory terms . You refer to President Biden's memory on at least nine occasions a

number that is itself gratuitous . But, even among those nine instances, your report varies. Itis

one thing to observe President Biden's memory as being significantly limited on certain

subjects. Id. at 5. It is quite another to use the more sweeping and highly prejudicial language

employed later in the report. This language is not supported by the facts, nor is it appropriately

used by a federal prosecutor in this context.

We requestthatyou revisit your descriptions ofPresidentBiden's memory and revise

them so that they are stated ina manner that is within the bounds ofyour expertise and remit.

2.Yourreportcriticizes PresidentBiden's decisionto keep his notebooks at homein

unlockedand unauthorizedcontainers as totally irresponsible, applying to himthe same

criticism, inthe same words, he had directed at former PresidentTrump for keepingmarked

2



classified documents . Id. at 228. Setting aside the significant difference of law and facts

between the two cases (which the report recognizes), this kind of criticism ofan uncharged party

violates long-standing Department practice and protocol." See Office ofthe Inspector General,

U.S.Department of Justice, A Review ofVarious Actions by the Federal Bureau of Investigation
and Department of Justice in Advance of the 2016 Election (June 2018) (finding that former FBI

Director James Comey violated this practice and protocol when criticizing as extremely
careless former Secretary of State Hillary Clinton's use of unclassified systems to transmit

classified material) . Using President Biden's own words does not make the criticism compliant

with Department practice.

3. Inanaudio recordingwithMr.Zwonitzer, the Presidentsaid: I just foundallthe
classifiedstuffdownstairs. I wrotethe Presidenta handwrittenforty-page memorandumarguing
againstdeployingadditionaltroops to Afghanistanon the groundsthat it would notmatter. Yet
yourreportappears to concludethat the Presidentwas referringto markedclassifiedAfghanistan
documents, ratherthanthe precisedocumentreferredto inthe actual recording: the President's
handwrittenletter to PresidentObama aboutAfghanistan, whichthe Presidentviewed as a
sensitiveandprivate communication. Indeed, the Presidenttestified in his interviewthat
althoughhe didn't rememberthe commentto Mr.Zwonitzer, the only thingthat [he] canthink
of wasthishandwrittenletterto PresidentObama. Tr., Day II, at 38. We believe that an
accuraterecitationofthe evidenceon this point would recognizethe strong likelihoodthat the
Presidentwas referringinthe recordingto his privatehandwrittenletterto PresidentObama
the one mentionedon this recordingimmediatelyafter the eight words that you are focusedon
rather thanthe markedclassifiedAfghanistandocumentsdiscoveredinthe Wilmingtongarage.

4. Your report erroneously (and repeatedly) makes statements about the value of the

marked classified Afghanistan documents to President Biden, such as President Biden had a

strong motive to keep them and they were an irreplaceable contemporaneous record like the

notebooks. Report at 203 , 231. These statements are contrary to the evidence and the
documents themselves . First, the President forcefully testified that he never thought about

writing a book about the 2009 Afghanistan policy review. Tr., Day II, at 22. Thus, the President

had no needto retain the documents for that purpose. Second, the 2009 Afghanistan policy

review was one of the most widely covered foreign policy decisions in history documented in

near real-time by public releases ofgovernment documents , leaks to newspapers, and

publications by writers like Bob Woodward . The idea that the President needed to keep any

classified documents related to these events, let alone the particular ones found inhis garage , is

implausible. This is particularly true given that the documents at issue primarily consist of

drafts, duplicates, and a disorganized and incomplete assortment ofbriefing materials and

presentations nothing remotely resembling a consciously selected set ofdocuments kept for

historical value. Indeed, your report acknowledges that certain important documents are not in

the folders, including documents that ifPresident Biden had sought to keep documents for

history's sake (which he did not)—one would expect to be included . However, your report fails

to describe the haphazard and essentially random nature of the documents discovered . We
believe that a fair and more accurate recitation of the evidence on this point would include a

description of the documents that makes clear they do not appear to have been intentionally
selected for retention.

3



5. Your characterization ofthe box in the garage as containing only matters of great

personal significance to the President is inconsistent with the facts . The evidence shows that

this tattered box contained a random assortment of documents , including plainly unimportant
ones such as: a short-term vacation lease; a VP- era memorandum on furniture at the Naval

Observatory forpurchase; talking points from speeches; campaign material; empty folders ; a

1995 document commemorating Syracuse Law's 100- year anniversary; and other random
materials. In his interview, President Biden commented regarding one of the folders, which read

Pete Rouse : Christ, that goes back a way, confirming that he had not encountered that

material inrecentyears . Tr., Day I , at 144. When asked how things like a binder labeled Beau

got into the beat-up box, the President responded Somebody , packing this up

just picked up all the stuff and put it ina box, because I didn't. " Id at 146. When asked about

the later-dated material, the President responded: [ s ee, that's what makes me think just people

gathered up whatever they found, and whenever the last thing was being moved. So the stuff

moving out ofthe Vice President's residence, at the end of the day, whatever they found, they

put they didn't separate itout, you know, Speakers Bureau and Penn or whatever the hell it is,

or Beau. They just put it in a single box . That's the only thing I can think of." Id at 147. Some

ofthe documents in the box contain what appears to be staff handwriting including a D.C. tax
return and a W2 further indicating that the box was likely filled by staff. We believe that an

accurate recitation of the evidence on this point would include a description of these facts.

6. Inthe course ofhis recorded conversations with his writing assistant, the President

makes a comment— they didn't even know I have these. Your report repeatedly cites the

comment (e.g., Report at 8, 64, 65 , 230, 242) and, from these six words, asks the reader to

conclude that President Biden was distinguish[ ing] between his notecards, which his staffwas

inthe process of implementing protocols to safeguard, and his notebooks which they didn't

evenknow I have. Id at 65. The President's comment does not support this unfounded

conclusion. Itis unclear who the President was referring to as they or what he was referringto

as these letalone that he was somehow distinguishing between his notecards and his

notebooks We believe the report should not make such unsupported assumptions or leavethe

erroneous impression that the fact ofPresident Biden's notebooks was unknown, when the report

itselfshows that itwas well known and even documented in photographs.

7. There are a numberof inaccuraciesand misleadingstatementsthat couldbe corrected
withminorchanges:

We considered the possibility that Mr. Biden alerted his counsel that classified

documents were in the garage but our investigation revealed no evidence of such

a discussion because if it happened , it would be protected by the attorney -client

privilege . Report at 22. In fact, your investigation revealed no evidence of such

a discussion because it did not happen not because of any privilege . The

President testified he was unaware that there were any classified documents in his

possession . Tr. ,Day II, at 2 , 41-42 . You did not ask him in his interview or in

the additional written questions ifhe had alerted his counsel about classified

documents ; ifyou had , he would have forcefully told you that he did not.

The report states that the President Biden's book , Promise Me, Dad, is not

known to contain classified information . Report at 97. The book does not
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contain classified information and there has never been any suggestionto the
contrary
Whileitisnaturalto assumethatJRB put the documents inthe box on purpose

and knewthey were there, in fact there is a shortageofevidenceon these points.

at 215 (emphasisadded). We do notunderstandthe basis for claimingthis is a
" natural assumption.

Inconnectionwith its discussionofthe Reagandiaries, the report states that the
SpecialCounsel'sOffice" viewedthe materialsthat were deemedto be classified

atthe Top Secret/SCI level from the Reagandiaries, citing a December1, 2023

productionfromthe NationalSecurity Council. Id at 199-200. This is not

accurate as was statedin the productionletter, youviewed only a sampleofsuch

material We offeredto makethe fullvolumes availablefor yourreview.

Thereportclaims that the Archivesstaff asked to see PresidentBiden'snotes
from oneofhis visits to the Archives in2017, id at 231, citing anearlierchapter,

but sucha propositionisnot made in the earlierchapter, leavingus to raisethe
questionofwhetherit is accurate.

The header on page 333 refers to the discovery of a document inPresident

Biden's home in the second -floor office , but the text asserts that the document

was found in the third- floor den . The header appears to be inaccurate.

We respectfully requestyour close attentionto these issues before finalizingyour report.

Respectfully

RichardSauber

SpecialCounsel to the President

BobBauer

Personal Counsel to Joseph R. Biden Jr.
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