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3DUW�6HYHQ�
3DUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�

&RQFOXVLRQ����
3DUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�

��� $� UXOH� RI� SDUWLFXODU� FXVWRPDU\� LQWHUQDWLRQDO� ODZ��ZKHWKHU� UHJLRQDO�� ORFDO� RU�
RWKHU�� LV� D� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� WKDW� DSSOLHV� RQO\� DPRQJ� D� OLPLWHG�
QXPEHU�RI�6WDWHV���

��� 7R� GHWHUPLQH� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� D� UXOH� RI� SDUWLFXODU� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��LW�LV�QHFHVVDU\�WR�DVFHUWDLQ�ZKHWKHU�WKHUH�LV�D�JHQHUDO�SUDFWLFH�DPRQJ�
WKH�6WDWHV�FRQFHUQHG�WKDW�LV�DFFHSWHG�E\�WKHP�DV�ODZ��RSLQLR�MXULV��DPRQJ�WKHPVHOYHV���

� ��� 7H[W�RI�WKH�GUDIW�FRQFOXVLRQV�DQG�FRPPHQWDULHV�WKHUHWR��

���� 7KH�WH[W�RI�WKH�GUDIW�FRQFOXVLRQV��WRJHWKHU�ZLWK�FRPPHQWDULHV�WKHUHWR��DGRSWHG�E\�WKH�
&RPPLVVLRQ�RQ�VHFRQG�UHDGLQJ��LV�UHSURGXFHG�EHORZ���

� � ,GHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�

� � *HQHUDO�FRPPHQWDU\�

���� $V�LV�DOZD\V�WKH�FDVH�ZLWK�WKH�&RPPLVVLRQ¶V�RXWSXW��WKH�GUDIW�FRQFOXVLRQV�DUH�WR�EH�
UHDG�WRJHWKHU�ZLWK�WKH�FRPPHQWDULHV��

���� 7KH� SUHVHQW� GUDIW� FRQFOXVLRQV� FRQFHUQ� WKH� PHWKRGRORJ\� IRU� LGHQWLI\LQJ� UXOHV� RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��7KH\�VHHN�WR�RIIHU�SUDFWLFDO�JXLGDQFH�RQ�KRZ�WKH�H[LVWHQFH�RI�
UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DQG�WKHLU�FRQWHQW��DUH�WR�EH�GHWHUPLQHG��7KLV�LV�QRW�RQO\�
RI�FRQFHUQ� WR�VSHFLDOLVWV�LQ�SXEOLF�LQWHUQDWLRQDO�ODZ��RWKHUV�� LQFOXGLQJ�WKRVH�LQYROYHG�ZLWK�
QDWLRQDO�FRXUWV��DUH�LQFUHDVLQJO\�FDOOHG�XSRQ�WR�LGHQWLI\�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��
,Q�HDFK�FDVH��D�VWUXFWXUHG�DQG�FDUHIXO�SURFHVV�RI�OHJDO�DQDO\VLV�DQG�HYDOXDWLRQ�LV�UHTXLUHG�WR�
HQVXUH�WKDW�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�SURSHUO\�LGHQWLILHG��WKXV�SURPRWLQJ�WKH�
FUHGLELOLW\�RI�WKH�SDUWLFXODU�GHWHUPLQDWLRQ�DV�ZHOO�DV�WKDW�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PRUH�
EURDGO\��

���� &XVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�XQZULWWHQ�ODZ�GHULYLQJ�IURP�SUDFWLFH�DFFHSWHG�DV�ODZ��
,W�UHPDLQV�DQ�LPSRUWDQW�VRXUFH�RI�SXEOLF�LQWHUQDWLRQDO�ODZ�����&XVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�
DPRQJ�WKH�VRXUFHV�RI�LQWHUQDWLRQDO�ODZ�OLVWHG�LQ�$UWLFOH�����SDUDJUDSK����RI�WKH�6WDWXWH�RI�WKH�
,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��ZKLFK�UHIHUV��LQ�VXESDUDJUDSK��E���WR�³LQWHUQDWLRQDO�FXVWRP��DV�
HYLGHQFH�RI�D�JHQHUDO�SUDFWLFH�DFFHSWHG�DV�ODZ´�����7KLV�ZRUGLQJ�UHIOHFWV�WKH�WZR�FRQVWLWXHQW�

� �

� ���� 6RPH�LPSRUWDQW�ILHOGV�RI�LQWHUQDWLRQDO�ODZ�DUH�VWLOO�JRYHUQHG�HVVHQWLDOO\�E\�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��ZLWK�IHZ�LI�DQ\�DSSOLFDEOH�WUHDWLHV��(YHQ�ZKHUH�WKHUH�LV�D�WUHDW\�LQ�IRUFH��WKH�UXOHV�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�FRQWLQXH�WR�JRYHUQ�TXHVWLRQV�QRW�UHJXODWHG�E\�WKH�WUHDW\�DQG�FRQWLQXH�WR�DSSO\�LQ�
UHODWLRQV�ZLWK�DQG�DPRQJ�QRQ�SDUWLHV�WR�WKH�WUHDW\��,Q�DGGLWLRQ��WUHDWLHV�PD\�UHIHU�WR�UXOHV�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DQG�VXFK�UXOHV�PD\�EH�WDNHQ�LQWR�DFFRXQW�LQ�WUHDW\�LQWHUSUHWDWLRQ�LQ�
DFFRUGDQFH�ZLWK�DUWLFOH�����SDUDJUDSK����F���RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��8QLWHG�
1DWLRQV��7UHDW\�6HULHV��YRO��������1R���������S�������³�����9LHQQD�&RQYHQWLRQ´����0RUHRYHU��LW�PD\�
VRPHWLPHV�EH�QHFHVVDU\�WR�GHWHUPLQH�WKH�ODZ�DSSOLFDEOH�DW�WKH�WLPH�ZKHQ�FHUWDLQ�DFWV�RFFXUUHG��³WKH�
LQWHUWHPSRUDO�ODZ´���ZKLFK�PD\�EH�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�HYHQ�LI�D�WUHDW\�LV�QRZ�LQ�IRUFH��,Q�DQ\�
HYHQW��D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PD\�FRQWLQXH�WR�H[LVW�DQG�EH�DSSOLFDEOH��VHSDUDWHO\�IURP�D�
WUHDW\��HYHQ�ZKHUH�WKH�WZR�KDYH�WKH�VDPH�FRQWHQW�DQG�HYHQ�DPRQJ�SDUWLHV�WR�WKH�WUHDW\��VHH�0LOLWDU\�
DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��1LFDUDJXD�Y��8QLWHG�6WDWHV�RI�$PHULFD���
0HULWV��-XGJPHQW��,�&�-��5HSRUWV�������S������DW�SS����±����SDUDV�����±�����$SSOLFDWLRQ�RI�WKH�
&RQYHQWLRQ�RQ�WKH�3UHYHQWLRQ�DQG�3XQLVKPHQW�RI�WKH�&ULPH�RI�*HQRFLGH��&URDWLD�Y��6HUELD���
-XGJPHQW��,�&�-��5HSRUWV�������S�����DW�SS����±����SDUD�������

� ���� 7KLV�ZRUGLQJ�ZDV�SURSRVHG�E\�WKH�$GYLVRU\�&RPPLWWHH�RI�-XULVWV��HVWDEOLVKHG�E\�WKH�/HDJXH�RI�
1DWLRQV�LQ������WR�SUHSDUH�D�GUDIW�VWDWXWH�IRU�WKH�3HUPDQHQW�&RXUW�RI�,QWHUQDWLRQDO�-XVWLFH��LW�ZDV�
UHWDLQHG��ZLWKRXW�FKDQJH��LQ�WKH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�LQ�������:KLOH�WKH�
GUDIWLQJ�KDV�EHHQ�FULWLFL]HG�DV�LPSUHFLVH��WKH�IRUPXOD�LV�QHYHUWKHOHVV�ZLGHO\�FRQVLGHUHG�DV�FDSWXULQJ�
WKH�HVVHQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��
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HOHPHQWV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��D�JHQHUDO�SUDFWLFH�DQG�LWV�DFFHSWDQFH�DV�ODZ��WKH�
ODWWHU�RIWHQ�UHIHUUHG�WR�DV�RSLQLR�MXULV�������

���� 7KH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�D�PDWWHU�RQ�ZKLFK�WKHUH�LV�D�ZHDOWK�
RI�PDWHULDO�� LQFOXGLQJ�FDVH� ODZ�DQG�VFKRODUO\�ZULWLQJV�����7KH�GUDIW�FRQFOXVLRQV�UHIOHFW� WKH�
DSSURDFK�DGRSWHG�E\�6WDWHV��DV�ZHOO�DV�E\�LQWHUQDWLRQDO�FRXUWV�DQG�RUJDQL]DWLRQV�DQG�PRVW�
DXWKRUV��5HFRJQL]LQJ�WKDW�WKH�SURFHVV�IRU�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�
QRW�DOZD\V�VXVFHSWLEOH�WR�H[DFW�IRUPXODWLRQV��WKH�GUDIW�FRQFOXVLRQV�DLP�WR�RIIHU�FOHDU�JXLGDQFH�
ZLWKRXW�EHLQJ�RYHUO\�SUHVFULSWLYH��

���� 7KH����GUDIW�FRQFOXVLRQV�DUH�GLYLGHG�LQWR�VHYHQ�SDUWV��3DUW�2QH�GHDOV�ZLWK�VFRSH�DQG�
SXUSRVH��3DUW�7ZR�VHWV�RXW�WKH�EDVLF�DSSURDFK�WR�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��WKH�³WZR�HOHPHQW´�DSSURDFK��3DUWV�7KUHH�DQG�)RXU�SURYLGH�IXUWKHU�JXLGDQFH�RQ�WKH�WZR�
FRQVWLWXHQW�HOHPHQWV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��ZKLFK�DOVR�VHUYH�DV�WKH�FULWHULD�IRU�LWV�
LGHQWLILFDWLRQ��³D�JHQHUDO�SUDFWLFH´�DQG�³DFFHSWDQFH�DV�ODZ´��RSLQLR�MXULV���3DUW�)LYH�DGGUHVVHV�
FHUWDLQ�FDWHJRULHV�RI�PDWHULDOV� WKDW�DUH� IUHTXHQWO\� LQYRNHG� LQ� WKH� LGHQWLILFDWLRQ�RI� UXOHV�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��:KHUHDV�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DUH�ELQGLQJ�RQ�DOO�
6WDWHV�� 3DUWV� 6L[� DQG�6HYHQ� GHDO�ZLWK� WZR� H[FHSWLRQDO� FDVHV�� WKH� SHUVLVWHQW� REMHFWRU�� DQG�
SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�WKDW�DSSO\�RQO\�
DPRQJ�D�OLPLWHG�QXPEHU�RI�6WDWHV���

3DUW�2QH�
,QWURGXFWLRQ��

� 3DUW�2QH��FRPSULVLQJ�D�VLQJOH�GUDIW�FRQFOXVLRQ��GHILQHV�WKH�VFRSH�RI�WKH�GUDIW�
FRQFOXVLRQV��RXWOLQLQJ�WKHLU�IXQFWLRQ�DQG�SXUSRVH��

&RQFOXVLRQ���
6FRSH��

� 7KH� SUHVHQW� GUDIW� FRQFOXVLRQV� FRQFHUQ� WKH� ZD\� LQ� ZKLFK� WKH� H[LVWHQFH� DQG�
FRQWHQW�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DUH�WR�EH�GHWHUPLQHG��

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� �� LV� LQWURGXFWRU\� LQ� QDWXUH�� ,W� SURYLGHV� WKDW� WKH� GUDIW� FRQFOXVLRQV�
FRQFHUQ�WKH�ZD\�LQ�ZKLFK�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DUH�WR�EH�GHWHUPLQHG��WKDW�LV��
WKH�OHJDO�PHWKRGRORJ\�IRU�XQGHUWDNLQJ�WKDW�H[HUFLVH��

���� 7KH� WHUP� ³FXVWRPDU\� LQWHUQDWLRQDO� ODZ´� LV� XVHG� WKURXJKRXW� WKH� GUDIW� FRQFOXVLRQV��
EHLQJ�LQ�FRPPRQ�XVH�DQG�PRVW�FOHDUO\�UHIOHFWLQJ�WKH�QDWXUH�RI�WKLV�VRXUFH�RI�LQWHUQDWLRQDO�
ODZ��2WKHU�WHUPV�WKDW�DUH�VRPHWLPHV�IRXQG�LQ�OHJDO�LQVWUXPHQWV��LQ�FDVH�ODZ�DQG�LQ�VFKRODUO\�
ZULWLQJV�LQFOXGH�³FXVWRP´��³LQWHUQDWLRQDO�FXVWRP´��DQG�³LQWHUQDWLRQDO�FXVWRPDU\�ODZ´�DV�ZHOO�
DV�³WKH�ODZ�RI�QDWLRQV´�DQG�³JHQHUDO�LQWHUQDWLRQDO�ODZ´������

� �

� ���� 7KH�/DWLQ�WHUP�RSLQLR�MXULV�KDV�EHHQ�UHWDLQHG�LQ�WKH�GUDIW�FRQFOXVLRQV�DQG�FRPPHQWDULHV�DORQJVLGH�
³DFFHSWDQFH�DV�ODZ´�EHFDXVH�RI�LWV�SUHYDOHQFH�LQ�OHJDO�GLVFRXUVH��LQFOXGLQJ�LQ�WKH�FDVH�ODZ�RI�WKH�
,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH���DQG�DOVR�EHFDXVH�LW�PD\�FDSWXUH�EHWWHU�WKH�SDUWLFXODU�QDWXUH�RI�WKH�
VXEMHFWLYH�HOHPHQW�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DV�UHIHUULQJ�WR�OHJDO�FRQYLFWLRQ�DQG�QRW�WR�IRUPDO�
FRQVHQW��

� ���� 7KH�SUHVHQW�FRPPHQWDU\�GRHV�QRW�FRQWDLQ�UHIHUHQFHV�WR�VFKRODUO\�ZULWLQJV�LQ�WKH�ILHOG��WKRXJK�WKH\�
PD\�EH�XVHIXO��DQG�ZHUH�UHIHUUHG�WR�H[WHQVLYHO\�LQ�WKH�6SHFLDO�5DSSRUWHXU¶V�UHSRUWV���)RU�D�
ELEOLRJUDSK\��LQFOXGLQJ�VHFWLRQV�WKDW�FRUUHVSRQG�WR�LVVXHV�FRYHUHG�E\�LQGLYLGXDO�GUDIW�FRQFOXVLRQV��DV�
ZHOO�DV�VHFWLRQV�DGGUHVVLQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LQ�YDULRXV�ILHOGV��VHH�DQQH[�,,�WR�WKH�ILIWK�
UHSRUW��$�&1�������$GG�����

� ���� 6RPH�RI�WKHVH�WHUPV�PD\�EH�XVHG�LQ�RWKHU�VHQVHV��LQ�SDUWLFXODU��³JHQHUDO�LQWHUQDWLRQDO�ODZ´�LV�XVHG�LQ�
YDULRXV�ZD\V��QRW�DOZD\V�FOHDUO\�VSHFLILHG��LQFOXGLQJ�WR�UHIHU�WR�UXOHV�RI�LQWHUQDWLRQDO�ODZ�RI�JHQHUDO�
DSSOLFDWLRQ��ZKHWKHU�WUHDW\�ODZ�RU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�RU�JHQHUDO�SULQFLSOHV�RI�ODZ��)RU�D�
MXGLFLDO�GLVFXVVLRQ�RI�WKH�WHUP�³JHQHUDO�LQWHUQDWLRQDO�ODZ´�VHH�&HUWDLQ�$FWLYLWLHV�&DUULHG�2XW�E\�
1LFDUDJXD�LQ�WKH�%RUGHU�$UHD��&RVWD�5LFD�Y��1LFDUDJXD��DQG�&RQVWUXFWLRQ�RI�D�5RDG�LQ�&RVWD�5LFD�
DORQJ�WKH�6DQ�-XDQ�5LYHU��1LFDUDJXD�Y��&RVWD�5LFD���-XGJPHQW��,�&�-��5HSRUWV�������S�������DW�S������
�VHSDUDWH�RSLQLRQ�RI�-XGJH�'RQRJKXH��SDUD�����DQG�SS�����±�����VHSDUDWH�RSLQLRQ�RI�-XGJH�DG�KRF�
'XJDUG��SDUDV����±�����

�



$�������

���� *(����������

���� 7KH� UHIHUHQFH� WR� ³UXOHV´� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� LQ� WKH� SUHVHQW� GUDIW�
FRQFOXVLRQV� DQG� FRPPHQWDULHV� LQFOXGHV� UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� WKDW�PD\� EH�
UHIHUUHG�WR�DV�³SULQFLSOHV´�EHFDXVH�RI�WKHLU�PRUH�JHQHUDO�DQG�PRUH�IXQGDPHQWDO�FKDUDFWHU������

���� 7KH� WHUPV� ³LGHQWLI\´� DQG� ³GHWHUPLQH´� DUH� XVHG� LQWHUFKDQJHDEO\� LQ� WKH� GUDIW�
FRQFOXVLRQV�DQG�FRPPHQWDULHV��7KH�UHIHUHQFH�WR�GHWHUPLQLQJ�WKH�³H[LVWHQFH�DQG�FRQWHQW´�RI�
UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�UHIOHFWV�WKH�IDFW�WKDW�ZKLOH�RIWHQ�WKH�QHHG�LV�WR�LGHQWLI\�
ERWK�WKH�H[LVWHQFH�DQG�WKH�FRQWHQW�RI�D�UXOH��LQ�VRPH�FDVHV�LW�LV�DFFHSWHG�WKDW�WKH�UXOH�H[LVWV�
EXW�LWV�SUHFLVH�FRQWHQW�LV�GLVSXWHG��7KLV�PD\�EH�WKH�FDVH�� IRU�H[DPSOH��ZKHUH�WKH�TXHVWLRQ�
DULVHV� DV� WR� ZKHWKHU� D� SDUWLFXODU� IRUPXODWLRQ� �XVXDOO\� VHW� RXW� LQ� WH[WV� VXFK� DV� WUHDWLHV� RU�
UHVROXWLRQV��GRHV�LQ�IDFW�FRUUHVSRQG�SUHFLVHO\�WR�DQ�H[LVWLQJ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��RU�ZKHWKHU�WKHUH�DUH�H[FHSWLRQV�WR�D�UHFRJQL]HG�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

���� 'HDOLQJ�DV�WKH\�GR�ZLWK�WKH�LGHQWLILFDWLRQ�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKH�
GUDIW�FRQFOXVLRQV�GR�QRW�DGGUHVV��GLUHFWO\�� WKH�SURFHVVHV�E\�ZKLFK�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ� GHYHORSV� RYHU� WLPH�� <HW� LQ� SUDFWLFH� LGHQWLILFDWLRQ� FDQQRW� DOZD\V� EH� FRQVLGHUHG� LQ�
LVRODWLRQ�IURP�IRUPDWLRQ��WKH�LGHQWLILFDWLRQ�RI�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�D�UXOH�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�PD\�ZHOO�LQYROYH�FRQVLGHUDWLRQ�RI�WKH�SURFHVVHV�E\�ZKLFK�LW�KDV�GHYHORSHG��
7KH�GUDIW�FRQFOXVLRQV�WKXV�LQHYLWDEO\�UHIHU�LQ�SODFHV�WR�WKH�IRUPDWLRQ�RI�UXOHV�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��7KH\�GR�QRW��KRZHYHU��GHDO�V\VWHPDWLFDOO\�ZLWK�KRZ�VXFK�UXOHV�HPHUJH��
FKDQJH��RU�WHUPLQDWH���

���� $�QXPEHU�RI�RWKHU�PDWWHUV�IDOO�RXWVLGH�WKH�VFRSH�RI�WKH�GUDIW�FRQFOXVLRQV��)LUVW��WKH\�
GR�QRW�DGGUHVV�WKH�VXEVWDQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKH\�DUH�FRQFHUQHG�RQO\�ZLWK�
WKH�PHWKRGRORJLFDO�LVVXH�RI�KRZ�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DUH�WR�EH�LGHQWLILHG�����
6HFRQG��QR�DWWHPSW�LV�PDGH�WR�H[SODLQ�WKH�UHODWLRQVKLS�EHWZHHQ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�
DQG�RWKHU�VRXUFHV�RI�LQWHUQDWLRQDO�ODZ�OLVWHG�LQ�$UWLFOH�����SDUDJUDSK����RI�WKH�6WDWXWH�RI�WKH�
,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��LQWHUQDWLRQDO�FRQYHQWLRQV��ZKHWKHU�JHQHUDO�RU�SDUWLFXODU��DQG�
JHQHUDO� SULQFLSOHV� RI� ODZ��� WKH� GUDIW� FRQFOXVLRQV� WRXFK� RQ� WKH�PDWWHU� RQO\� LQ� VR� IDU� DV� LV�
QHFHVVDU\�WR�H[SODLQ�KRZ�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DUH�WR�EH�LGHQWLILHG��7KLUG��WKH�
GUDIW�FRQFOXVLRQV�DUH�ZLWKRXW�SUHMXGLFH�WR�TXHVWLRQV�RI�KLHUDUFK\�DPRQJ�UXOHV�RI�LQWHUQDWLRQDO�
ODZ��LQFOXGLQJ�WKRVH�FRQFHUQLQJ�SHUHPSWRU\�QRUPV�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ��MXV�FRJHQV���
RU� TXHVWLRQV� FRQFHUQLQJ� WKH� HUJD� RPQHV� QDWXUH� RI� FHUWDLQ� REOLJDWLRQV�� )RXUWK�� WKH� GUDIW�
FRQFOXVLRQV�GR�QRW�DGGUHVV�WKH�SRVLWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�ZLWKLQ�QDWLRQDO�OHJDO�
V\VWHPV��)LQDOO\�� WKH�GUDIW�FRQFOXVLRQV�GR�QRW�GHDO�LQ�JHQHUDO� WHUPV�ZLWK� WKH�TXHVWLRQ�RI�D�
SRVVLEOH�EXUGHQ�RI�SURRI�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

3DUW�7ZR�
%DVLF�DSSURDFK��

� 3DUW� 7ZR� VHWV� RXW� WKH� EDVLF� DSSURDFK� WR� WKH� LGHQWLILFDWLRQ� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��&RPSULVLQJ�WZR�GUDIW�FRQFOXVLRQV�� LW�VSHFLILHV� WKDW�GHWHUPLQLQJ�D�
UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� UHTXLUHV� HVWDEOLVKLQJ� WKH� H[LVWHQFH� RI� WZR�
FRQVWLWXHQW�HOHPHQWV��D�JHQHUDO�SUDFWLFH��DQG�DFFHSWDQFH�RI�WKDW�SUDFWLFH�DV�ODZ��RSLQLR�
MXULV���7KLV�UHTXLUHV�D�FDUHIXO�DQDO\VLV�RI�WKH�HYLGHQFH�IRU�HDFK�HOHPHQW��

&RQFOXVLRQ���
7ZR�FRQVWLWXHQW�HOHPHQWV��

� 7R�GHWHUPLQH� WKH�H[LVWHQFH�DQG�FRQWHQW�RI�D� UXOH�RI�FXVWRPDU\� LQWHUQDWLRQDO�
ODZ��LW�LV�QHFHVVDU\�WR�DVFHUWDLQ�ZKHWKHU�WKHUH�LV�D�JHQHUDO�SUDFWLFH�WKDW�LV�DFFHSWHG�DV�
ODZ��RSLQLR�MXULV���

� �

� ���� 6HH�DOVR�'HOLPLWDWLRQ�RI�WKH�0DULWLPH�%RXQGDU\�LQ�WKH�*XOI�RI�0DLQH�$UHD��-XGJPHQW��,�&�-��5HSRUWV�
������S�������DW�SS�����±�����SDUD������³WKH�DVVRFLDWLRQ�RI�WKH�WHUPV�µUXOHV¶�DQG�µSULQFLSOHV¶�LV�QR�
PRUH�WKDQ�WKH�XVH�RI�D�GXDO�H[SUHVVLRQ�WR�FRQYH\�RQH�DQG�WKH�VDPH�LGHD��VLQFH�LQ�WKLV�FRQWH[W�>RI�
GHILQLQJ�WKH�DSSOLFDEOH�LQWHUQDWLRQDO�ODZ@�µSULQFLSOHV¶�FOHDUO\�PHDQV�SULQFLSOHV�RI�ODZ��WKDW�LV��LW�DOVR�
LQFOXGHV�UXOHV�RI�LQWHUQDWLRQDO�ODZ�LQ�ZKRVH�FDVH�WKH�XVH�RI�WKH�WHUP�µSULQFLSOHV¶�PD\�EH�MXVWLILHG�
EHFDXVH�RI�WKHLU�PRUH�JHQHUDO�DQG�PRUH�IXQGDPHQWDO�FKDUDFWHU´���

� ���� 7KXV��UHIHUHQFH�LQ�WKHVH�FRPPHQWDULHV�WR�SDUWLFXODU�GHFLVLRQV�RI�FRXUWV�DQG�WULEXQDOV�LV�PDGH�LQ�RUGHU�
WR�LOOXVWUDWH�WKH�PHWKRGRORJ\�RI�WKH�GHFLVLRQV��QRW�IRU�WKHLU�VXEVWDQFH��
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� � &RPPHQWDU\�

���� 'UDIW�FRQFOXVLRQ���VHWV�RXW�WKH�EDVLF�DSSURDFK��DFFRUGLQJ�WR�ZKLFK�WKH�LGHQWLILFDWLRQ�
RI�D� UXOH�RI�FXVWRPDU\� LQWHUQDWLRQDO� ODZ� UHTXLUHV�DQ� LQTXLU\� LQWR� WZR�GLVWLQFW�� \HW� UHODWHG��
TXHVWLRQV��ZKHWKHU�WKHUH�LV�D�JHQHUDO�SUDFWLFH��DQG�ZKHWKHU�VXFK�JHQHUDO�SUDFWLFH�LV�DFFHSWHG�
DV�ODZ��WKDW�LV��DFFRPSDQLHG�E\�RSLQLR�MXULV���,Q�RWKHU�ZRUGV��RQH�PXVW�ORRN�DW�ZKDW�6WDWHV�
DFWXDOO\�GR�DQG�VHHN�WR�GHWHUPLQH�ZKHWKHU�WKH\�UHFRJQL]H�DQ�REOLJDWLRQ�RU�D�ULJKW�WR�DFW�LQ�
WKDW�ZD\��7KLV�PHWKRGRORJ\��WKH�³WZR�HOHPHQW�DSSURDFK´��XQGHUOLHV�WKH�GUDIW�FRQFOXVLRQV�DQG�
LV�ZLGHO\�VXSSRUWHG�E\�6WDWHV��LQ�FDVH�ODZ��DQG�LQ�VFKRODUO\�ZULWLQJV��,W�VHUYHV�WR�HQVXUH�WKDW�
WKH�H[HUFLVH�RI�LGHQWLI\LQJ�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�UHVXOWV�LQ�GHWHUPLQLQJ�RQO\�
VXFK�UXOHV�DV�DFWXDOO\�H[LVW�����

���� $�JHQHUDO�SUDFWLFH�DQG�DFFHSWDQFH�RI�WKDW�SUDFWLFH�DV�ODZ��RSLQLR�MXULV��DUH�WKH�WZR�
FRQVWLWXHQW�HOHPHQWV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WRJHWKHU�WKH\�DUH�WKH�HVVHQWLDO�FRQGLWLRQV�
IRU�WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��7KH�LGHQWLILFDWLRQ�RI�VXFK�D�UXOH�
WKXV�LQYROYHV�D�FDUHIXO�H[DPLQDWLRQ�RI�DYDLODEOH�HYLGHQFH�WR�HVWDEOLVK�WKHLU�SUHVHQFH�LQ�DQ\�
JLYHQ�FDVH��7KLV�KDV�EHHQ�FRQILUPHG��LQWHU�DOLD��LQ�WKH�FDVH�ODZ�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�
-XVWLFH��ZKLFK�UHIHUV�WR�³WZR�FRQGLWLRQV�>WKDW@�PXVW�EH�IXOILOOHG´����DQG�KDV�UHSHDWHGO\�ODLG�
GRZQ�WKDW�³WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�UHTXLUHV�WKDW�WKHUH�EH�³D�
VHWWOHG� SUDFWLFH´� WRJHWKHU� ZLWK� RSLQLR� MXULV´�����7R� HVWDEOLVK� WKDW� D� FODLP� FRQFHUQLQJ� WKH�
H[LVWHQFH�RU�WKH�FRQWHQW�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�ZHOO�IRXQGHG�WKXV�HQWDLOV�
D�VHDUFK�IRU�D�SUDFWLFH�WKDW�KDV�JDLQHG�VXFK�DFFHSWDQFH�DPRQJ�6WDWHV�WKDW�LW�PD\�EH�FRQVLGHUHG�
WR�EH�WKH�H[SUHVVLRQ�RI�D�OHJDO�ULJKW�RU�REOLJDWLRQ��QDPHO\��WKDW�LW�LV�UHTXLUHG��SHUPLWWHG�RU�
SURKLELWHG�DV�D�PDWWHU�RI�ODZ������7KH�WHVW�PXVW�DOZD\V�EH��LV�WKHUH�D�JHQHUDO�SUDFWLFH�WKDW�LV�
DFFHSWHG�DV�ODZ"�

���� :KHUH�WKH�H[LVWHQFH�RI�D�JHQHUDO�SUDFWLFH�DFFHSWHG�DV�ODZ�FDQQRW�EH�HVWDEOLVKHG��WKH�
FRQFOXVLRQ�ZLOO�EH�WKDW�WKH�DOOHJHG�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�GRHV�QRW�H[LVW��,Q�WKH�
$V\OXP�FDVH��IRU�H[DPSOH��WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�FRQVLGHUHG�WKDW�WKH�IDFWV�UHODWLQJ�
WR�WKH�DOOHJHG�H[LVWHQFH�RI�D�UXOH�RI��SDUWLFXODU��FXVWRPDU\�LQWHUQDWLRQDO�ODZ�GLVFORVHG���

VR�PXFK�XQFHUWDLQW\�DQG�FRQWUDGLFWLRQ��VR�PXFK� IOXFWXDWLRQ�DQG�GLVFUHSDQF\� LQ� WKH�
H[HUFLVH�RI�GLSORPDWLF�DV\OXP�DQG�LQ�WKH�RIILFLDO�YLHZV�H[SUHVVHG�RQ�YDULRXV�RFFDVLRQV��
WKHUH� KDV� EHHQ� VR� PXFK� LQFRQVLVWHQF\� LQ� WKH� UDSLG� VXFFHVVLRQ� RI� FRQYHQWLRQV� RQ�
DV\OXP��UDWLILHG�E\�VRPH�6WDWHV�DQG�UHMHFWHG�E\�RWKHUV��DQG�WKH�SUDFWLFH�KDV�EHHQ�VR�
PXFK�LQIOXHQFHG�E\�FRQVLGHUDWLRQV�RI�SROLWLFDO�H[SHGLHQF\�LQ�WKH�YDULRXV�FDVHV��WKDW�LW�
LV�QRW�SRVVLEOH�WR�GLVFHUQ�LQ�DOO�WKLV�DQ\�FRQVWDQW�DQG�XQLIRUP�XVDJH��DFFHSWHG�DV�ODZ��
ZLWK� UHJDUG� WR� WKH� DOOHJHG� UXOH� RI� XQLODWHUDO� DQG� GHILQLWLYH� TXDOLILFDWLRQ� RI� WKH�
RIIHQFH�����

� �

� ���� 7KH�VKDUHG�YLHZ�RI�SDUWLHV�WR�D�FDVH�LV�QRW�VXIILFLHQW��LW�PXVW�EH�DVFHUWDLQHG�WKDW�D�JHQHUDO�SUDFWLFH�WKDW�
LV�DFFHSWHG�DV�ODZ�DFWXDOO\�H[LVWV��6HH�DOVR�0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�
1LFDUDJXD��VHH�IRRWQRWH�����DERYH���DW�SS����±����SDUD�������³:KHUH�WZR�6WDWHV�DJUHH�WR�LQFRUSRUDWH�
D�SDUWLFXODU�UXOH�LQ�D�WUHDW\��WKHLU�DJUHHPHQW�VXIILFHV�WR�PDNH�WKDW�UXOH�D�OHJDO�RQH��ELQGLQJ�XSRQ�WKHP��
EXW�LQ�WKH�ILHOG�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKH�VKDUHG�YLHZ�RI�WKH�3DUWLHV�DV�WR�WKH�FRQWHQW�RI�ZKDW�
WKH\�UHJDUG�DV�WKH�UXOH�LV�QRW�HQRXJK��7KH�&RXUW�PXVW�VDWLVI\�LWVHOI�WKDW�WKH�H[LVWHQFH�RI�WKH�UXOH�LQ�WKH�
RSLQLR�MXULV�RI�6WDWHV�LV�FRQILUPHG�E\�SUDFWLFH´���

� ���� 1RUWK�6HD�&RQWLQHQWDO�6KHOI��-XGJPHQW��,�&�-��5HSRUWV�������S�����DW�S������SDUD������
� ���� 6HH��IRU�H[DPSOH��-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��*HUPDQ\�Y��,WDO\��*UHHFH�LQWHUYHQLQJ���

-XGJPHQW��,�&�-��5HSRUWV�������S������DW�SS�����±�����SDUD������&RQWLQHQWDO�6KHOI��/LE\DQ�$UDE�
-DPDKLUL\D�0DOWD���-XGJPHQW��,�&�-��5HSRUWV�������S������DW�SS����±����SDUD������DQG�1RUWK�6HD�
&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�DERYH���DW�S������SDUD������

� ���� )RU�H[DPSOH��LQ�WKH�-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH�FDVH��DQ�H[WHQVLYH�VXUYH\�RI�WKH�SUDFWLFH�RI�
6WDWHV�LQ�WKH�IRUP�RI�QDWLRQDO�OHJLVODWLRQ��MXGLFLDO�GHFLVLRQV��DQG�FODLPV�DQG�RWKHU�RIILFLDO�VWDWHPHQWV��
ZKLFK�ZDV�IRXQG�WR�EH�DFFRPSDQLHG�E\�RSLQLR�MXULV��VHUYHG�WR�LGHQWLI\�WKH�VFRSH�RI�6WDWH�LPPXQLW\�
XQGHU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��VHH�IRRWQRWH�����DERYH���DW�
SS�����±�����SDUDV����±�����

� ���� &RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��-XGJPHQW�RI����1RYHPEHU�������,�&�-��5HSRUWV�������S�������DW�S��
�����

�
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���� $V�GUDIW�FRQFOXVLRQ���PDNHV�FOHDU��WKH�SUHVHQFH�RI�RQO\�RQH�FRQVWLWXHQW�HOHPHQW�GRHV�
QRW�VXIILFH�IRU�WKH�LGHQWLILFDWLRQ�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��3UDFWLFH�ZLWKRXW�
DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���HYHQ�LI�ZLGHVSUHDG�DQG�FRQVLVWHQW��FDQ�EH�QR�PRUH�WKDQ�D�
QRQ�ELQGLQJ�XVDJH��ZKLOH�D�EHOLHI�WKDW�VRPHWKLQJ�LV��RU�RXJKW�WR�EH��WKH�ODZ�XQVXSSRUWHG�E\�
SUDFWLFH� LV�PHUH� DVSLUDWLRQ�� LW� LV� WKH� WZR� WRJHWKHU� WKDW� HVWDEOLVK� WKH� H[LVWHQFH�RI� D� UXOH� RI�
FXVWRPDU\� LQWHUQDWLRQDO� ODZ� ��� �:KLOH� ZULWHUV� KDYH� IURP� WLPH� WR� WLPH� VRXJKW� WR� GHYLVH�
DOWHUQDWLYH�DSSURDFKHV�WR�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��HPSKDVL]LQJ�RQH�
FRQVWLWXHQW�HOHPHQW�RYHU�WKH�RWKHU�RU�HYHQ�H[FOXGLQJ�RQH�HOHPHQW�DOWRJHWKHU��VXFK�WKHRULHV�
KDYH�QRW�EHHQ�DGRSWHG�E\�6WDWHV�RU�LQ�WKH�FDVH�ODZ���

���� 7KH�WZR�HOHPHQW�DSSURDFK�LV�RIWHQ�UHIHUUHG�WR�DV�³LQGXFWLYH´��LQ�FRQWUDVW�WR�SRVVLEOH�
³GHGXFWLYH´�DSSURDFKHV�E\�ZKLFK�UXOHV�PLJKW�EH�DVFHUWDLQHG�RWKHU�WKDQ�E\�HPSLULFDO�HYLGHQFH�
RI�D�JHQHUDO�SUDFWLFH�DQG�LWV�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���7KH�WZR�HOHPHQW�DSSURDFK�GRHV�
QRW�LQ�IDFW�SUHFOXGH�D�PHDVXUH�RI�GHGXFWLRQ�DV�DQ�DLG��WR�EH�HPSOR\HG�ZLWK�FDXWLRQ��LQ�WKH�
DSSOLFDWLRQ�RI� WKH� WZR�HOHPHQW�DSSURDFK�� LQ�SDUWLFXODU�ZKHQ�FRQVLGHULQJ�SRVVLEOH� UXOHV�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�WKDW�RSHUDWH�DJDLQVW�WKH�EDFNGURS�RI�UXOHV�IUDPHG�LQ�PRUH�JHQHUDO�
WHUPV�WKDW�WKHPVHOYHV�GHULYH�IURP�DQG�UHIOHFW�D�JHQHUDO�SUDFWLFH�DFFHSWHG�DV�ODZ�����RU�ZKHQ�
FRQFOXGLQJ�WKDW�SRVVLEOH�UXOHV�RI�LQWHUQDWLRQDO�ODZ�IRUP�SDUW�RI�DQ�³LQGLYLVLEOH�UHJLPH´�����

���� 7KH�WZR�HOHPHQW�DSSURDFK�DSSOLHV�WR�WKH�LGHQWLILFDWLRQ�RI�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�
UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LQ�DOO�ILHOGV�RI�LQWHUQDWLRQDO�ODZ��7KLV�LV�FRQILUPHG�LQ�WKH�
SUDFWLFH� RI� 6WDWHV� DQG� LQ� WKH� FDVH� ODZ�� DQG� LV� FRQVLVWHQW�ZLWK� WKH� XQLW\� DQG� FRKHUHQFH� RI�
LQWHUQDWLRQDO�ODZ��ZKLFK�LV�D�VLQJOH�OHJDO�V\VWHP�DQG�LV�QRW�GLYLGHG�LQWR�VHSDUDWH�EUDQFKHV�
ZLWK�WKHLU�RZQ�DSSURDFK�WR�VRXUFHV�����:KLOH�WKH�DSSOLFDWLRQ�LQ�SUDFWLFH�RI�WKH�EDVLF�DSSURDFK�
PD\�ZHOO�WDNH�LQWR�DFFRXQW�WKH�SDUWLFXODU�FLUFXPVWDQFHV�DQG�FRQWH[W�LQ�ZKLFK�DQ�DOOHJHG�UXOH�
KDV�DULVHQ�DQG�RSHUDWHV�����WKH�HVVHQWLDO�QDWXUH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DV�D�JHQHUDO�
SUDFWLFH�DFFHSWHG�DV�ODZ��DFFRPSDQLHG�E\�RSLQLR�MXULV��PXVW�DOZD\V�EH�UHVSHFWHG��

&RQFOXVLRQ���
$VVHVVPHQW�RI�HYLGHQFH�IRU�WKH�WZR�FRQVWLWXHQW�HOHPHQWV��

��� ,Q�DVVHVVLQJ�HYLGHQFH�IRU�WKH�SXUSRVH�RI�DVFHUWDLQLQJ�ZKHWKHU�WKHUH�LV�D�JHQHUDO�
SUDFWLFH�DQG�ZKHWKHU�WKDW�SUDFWLFH�LV�DFFHSWHG�DV�ODZ��RSLQLR�MXULV���UHJDUG�PXVW�EH�
KDG�WR�WKH�RYHUDOO�FRQWH[W��WKH�QDWXUH�RI�WKH�UXOH�DQG�WKH�SDUWLFXODU�FLUFXPVWDQFHV�LQ�
ZKLFK�WKH�HYLGHQFH�LQ�TXHVWLRQ�LV�WR�EH�IRXQG���

� �

� ���� ,Q�WKH�5LJKW�RI�3DVVDJH�FDVH��IRU�H[DPSOH��WKH�&RXUW�IRXQG�WKDW�WKHUH�ZDV�QRWKLQJ�WR�VKRZ�WKDW�WKH�
UHFXUULQJ�SUDFWLFH�RI�SDVVDJH�WKURXJK�,QGLDQ�WHUULWRU\�RI�3RUWXJXHVH�DUPHG�IRUFHV�DQG�DUPHG�SROLFH�
EHWZHHQ�'DPDQ�DQG�WKH�3RUWXJXHVH�HQFODYHV�LQ�,QGLD��RU�EHWZHHQ�WKH�HQFODYHV�WKHPVHOYHV��ZDV�
SHUPLWWHG�RU�H[HUFLVHG�DV�RI�ULJKW��7KH�&RXUW�H[SODLQHG�WKDW��³+DYLQJ�UHJDUG�WR�WKH�VSHFLDO�
FLUFXPVWDQFHV�RI�WKH�FDVH��WKLV�QHFHVVLW\�IRU�DXWKRUL]DWLRQ�EHIRUH�SDVVDJH�FRXOG�WDNH�SODFH�FRQVWLWXWHV��
LQ�WKH�YLHZ�RI�WKH�&RXUW��D�QHJDWLRQ�RI�SDVVDJH�DV�RI�ULJKW��7KH�SUDFWLFH�SUHGLFDWHV�WKDW�WKH�WHUULWRULDO�
VRYHUHLJQ�KDG�WKH�GLVFUHWLRQDU\�SRZHU�WR�ZLWKGUDZ�RU�WR�UHIXVH�SHUPLVVLRQ��,W�LV�DUJXHG�WKDW�
SHUPLVVLRQ�ZDV�DOZD\V�JUDQWHG��EXW�WKLV�GRHV�QRW��LQ�WKH�RSLQLRQ�RI�WKH�&RXUW��DIIHFW�WKH�OHJDO�SRVLWLRQ��
7KHUH�LV�QRWKLQJ�LQ�WKH�UHFRUG�WR�VKRZ�WKDW�JUDQW�RI�SHUPLVVLRQ�ZDV�LQFXPEHQW�RQ�WKH�%ULWLVK�RU�RQ�
,QGLD�DV�DQ�REOLJDWLRQ´��&DVH�FRQFHUQLQJ�5LJKW�RI�3DVVDJH�RYHU�,QGLDQ�7HUULWRU\��0HULWV���-XGJPHQW�
RI����$SULO�������,�&�-��5HSRUWV�������S�����DW�SS����±�����,Q�/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�
:HDSRQV��WKH�&RXUW�FRQVLGHUHG�WKDW��³7KH�HPHUJHQFH��DV�OH[�ODWD��RI�D�FXVWRPDU\�UXOH�VSHFLILFDOO\�
SURKLELWLQJ�WKH�XVH�RI�QXFOHDU�ZHDSRQV�DV�VXFK�LV�KDPSHUHG�E\�WKH�FRQWLQXLQJ�WHQVLRQV�EHWZHHQ�WKH�
QDVFHQW�RSLQLR�MXULV�RQ�WKH�RQH�KDQG��DQG�WKH�VWLOO�VWURQJ�DGKHUHQFH�WR�WKH�SUDFWLFH�RI�GHWHUUHQFH�RQ�WKH�
RWKHU´��/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��$GYLVRU\�2SLQLRQ��,�&�-��5HSRUWV�������S��
�����DW�S�������SDUD�������6HH�DOVR�3URVHFXWRU�Y��6DP�+LQJD�1RUPDQ��&DVH�1R��6&6/���������
$5���(���GHFLVLRQ�RQ�SUHOLPLQDU\�PRWLRQ�EDVHG�RQ�ODFN�RI�MXULVGLFWLRQ��FKLOG�UHFUXLWPHQW��RI����0D\�
������6SHFLDO�&RXUW�IRU�6LHUUD�/HRQH��S������SDUD������

� ���� 7KLV�DSSHDUV�WR�EH�WKH�DSSURDFK�LQ�3XOS�0LOOV�RQ�WKH�5LYHU�8UXJXD\��$UJHQWLQD�Y��8UXJXD\���
-XGJPHQW��,�&�-��5HSRUWV�������S������DW�SS����±����SDUD�������

� ���� 7HUULWRULDO�DQG�0DULWLPH�'LVSXWH��1LFDUDJXD�Y��&RORPELD���-XGJPHQW��,�&�-��5HSRUWV�������S�������DW�
S�������SDUD�������

� ���� 6HH�DOVR�FRQFOXVLRQV�RI�WKH�ZRUN�RI�WKH�6WXG\�*URXS�RQ�IUDJPHQWDWLRQ�RI�LQWHUQDWLRQDO�ODZ��
<HDUERRN�«�������YRO��,,��3DUW�7ZR���SDUD�����������

� ���� 6HH�GUDIW�FRQFOXVLRQ���EHORZ��
�
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��� (DFK� RI� WKH� WZR� FRQVWLWXHQW� HOHPHQWV� LV� WR� EH� VHSDUDWHO\� DVFHUWDLQHG�� 7KLV�
UHTXLUHV�DQ�DVVHVVPHQW�RI�HYLGHQFH�IRU�HDFK�HOHPHQW��

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� �� FRQFHUQV� WKH� DVVHVVPHQW� RI� HYLGHQFH� IRU� WKH� WZR� FRQVWLWXHQW�
HOHPHQWV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�����,W� RIIHUV� JHQHUDO� JXLGDQFH� IRU� WKH� SURFHVV� RI�
GHWHUPLQLQJ� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� D� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� IURP� WKH�
YDULRXV�SLHFHV�RI�HYLGHQFH�DYDLODEOH�DW�WKH�WLPH�RI�WKH�DVVHVVPHQW��ZKLFK�UHIOHFWV�ERWK�WKH�
V\VWHPDWLF�DQG�ULJRURXV�DQDO\VLV�UHTXLUHG�DQG�WKH�G\QDPLF�QDWXUH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ�DV�D�VRXUFH�RI�LQWHUQDWLRQDO�ODZ��

���� 3DUDJUDSK���VHWV�RXW�DQ�RYHUDUFKLQJ�SULQFLSOH�WKDW�XQGHUOLHV�DOO�RI�WKH�GUDIW�FRQFOXVLRQV��
QDPHO\�WKDW�WKH�DVVHVVPHQW�RI�DQ\�DQG�DOO�DYDLODEOH�HYLGHQFH�PXVW�EH�FDUHIXO�DQG�FRQWH[WXDO��
:KHWKHU�D�JHQHUDO�SUDFWLFH�WKDW�LV�DFFHSWHG�DV�ODZ��DFFRPSDQLHG�E\�RSLQLR�MXULV��H[LVWV�PXVW�
EH� FDUHIXOO\� LQYHVWLJDWHG� LQ� HDFK� FDVH�� LQ� WKH� OLJKW� RI� WKH� UHOHYDQW� FLUFXPVWDQFHV�����6XFK�
DQDO\VLV�QRW�RQO\�SURPRWHV�WKH�FUHGLELOLW\�RI�DQ\�SDUWLFXODU�GHFLVLRQ��EXW�DOVR�DOORZV�WKH�WZR�
HOHPHQW�DSSURDFK�WR�EH�DSSOLHG��ZLWK�WKH�QHFHVVDU\�IOH[LELOLW\��LQ�DOO�ILHOGV�RI�LQWHUQDWLRQDO�
ODZ��

���� 7KH�UHTXLUHPHQW�WKDW�UHJDUG�EH�KDG�WR�WKH�RYHUDOO�FRQWH[W�UHIOHFWV�WKH�QHHG�WR�DSSO\�
WKH�WZR�HOHPHQW�DSSURDFK�ZKLOH�WDNLQJ�LQWR�DFFRXQW�WKH�VXEMHFW�PDWWHU�WKDW�WKH�DOOHJHG�UXOH�
LV�VDLG�WR�UHJXODWH��7KLV�LPSOLHV�WKDW�LQ�HDFK�FDVH�DQ\�XQGHUO\LQJ�SULQFLSOHV�RI�LQWHUQDWLRQDO�
ODZ�WKDW�PD\�EH�DSSOLFDEOH�WR�WKH�PDWWHU�RXJKW�WR�EH�WDNHQ�LQWR�DFFRXQW�����0RUHRYHU��WKH�W\SH�
RI� HYLGHQFH� FRQVXOWHG� �DQG� FRQVLGHUDWLRQ� RI� LWV� DYDLODELOLW\� RU� RWKHUZLVH�� GHSHQGV� RQ� WKH�
FLUFXPVWDQFHV��DQG�FHUWDLQ�IRUPV�RI�SUDFWLFH�DQG�FHUWDLQ�IRUPV�RI�HYLGHQFH�RI�DFFHSWDQFH�DV�
ODZ��RSLQLR�MXULV��PD\�EH�RI�SDUWLFXODU�VLJQLILFDQFH��DFFRUGLQJ�WR�WKH�FRQWH[W��)RU�H[DPSOH��
LQ� WKH� -XULVGLFWLRQDO� ,PPXQLWLHV� RI� WKH� 6WDWH� FDVH�� WKH� ,QWHUQDWLRQDO� &RXUW� RI� -XVWLFH�
FRQVLGHUHG�WKDW�

>L@Q�WKH�SUHVHQW�FRQWH[W��6WDWH�SUDFWLFH�RI�SDUWLFXODU�VLJQLILFDQFH�LV�WR�EH�IRXQG�LQ�WKH�
MXGJPHQWV� RI� QDWLRQDO� FRXUWV� IDFHG� ZLWK� WKH� TXHVWLRQ� ZKHWKHU� D� IRUHLJQ� 6WDWH� LV�
LPPXQH�� WKH� OHJLVODWLRQ� RI� WKRVH� 6WDWHV� ZKLFK� KDYH� HQDFWHG� VWDWXWHV� GHDOLQJ� ZLWK�
LPPXQLW\��WKH�FODLPV�WR�LPPXQLW\�DGYDQFHG�E\�6WDWHV�EHIRUH�IRUHLJQ�FRXUWV�DQG�WKH�
VWDWHPHQWV�PDGH�E\�6WDWHV��ILUVW�LQ�WKH�FRXUVH�RI�WKH�H[WHQVLYH�VWXG\�RI�WKH�VXEMHFW�E\�
WKH� ,QWHUQDWLRQDO� /DZ�&RPPLVVLRQ� DQG� WKHQ� LQ� WKH� FRQWH[W� RI� WKH� DGRSWLRQ� RI� WKH�
8QLWHG� 1DWLRQV� &RQYHQWLRQ� >RQ� -XULVGLFWLRQDO� ,PPXQLWLHV� RI� 6WDWHV� DQG� 7KHLU�
3URSHUW\@��2SLQLR� MXULV� LQ� WKLV� FRQWH[W� LV� UHIOHFWHG� LQ�SDUWLFXODU� LQ� WKH� DVVHUWLRQ�E\�

� �

� ���� 7KH�WHUP�³HYLGHQFH´�LV�XVHG�KHUH�DV�D�EURDG�FRQFHSW�UHODWLQJ�WR�DOO�WKH�PDWHULDOV�WKDW�PD\�EH�
FRQVLGHUHG�DV�D�EDVLV�IRU�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��QRW�LQ�DQ\�WHFKQLFDO�VHQVH�
DV�XVHG�E\�SDUWLFXODU�FRXUWV�RU�LQ�SDUWLFXODU�OHJDO�V\VWHPV���

� ���� 6HH�DOVR�1RUWK�6HD�&RQWLQHQWDO�6KHOI��IRRWQRWH�����DERYH���GLVVHQWLQJ�RSLQLRQ�RI�-XGJH�7DQDND��DW�S��
�����³7R�GHFLGH�ZKHWKHU�WKHVH�WZR�IDFWRUV�LQ�WKH�IRUPDWLYH�SURFHVV�RI�D�FXVWRPDU\�ODZ�H[LVW�RU�QRW��LV�
D�GHOLFDWH�DQG�GLIILFXOW�PDWWHU��7KH�UHSHWLWLRQ��WKH�QXPEHU�RI�H[DPSOHV�RI�6WDWH�SUDFWLFH��WKH�GXUDWLRQ�
RI�WLPH�UHTXLUHG�IRU�WKH�JHQHUDWLRQ�RI�FXVWRPDU\�ODZ�FDQQRW�EH�PDWKHPDWLFDOO\�DQG�XQLIRUPO\�
GHFLGHG��(DFK�IDFW�UHTXLUHV�WR�EH�HYDOXDWHG�UHODWLYHO\�DFFRUGLQJ�WR�WKH�GLIIHUHQW�RFFDVLRQV�DQG�
FLUFXPVWDQFHV´���)UHHGRP�DQG�-XVWLFH�3DUW\�Y��6HFUHWDU\�RI�6WDWH�IRU�)RUHLJQ�DQG�&RPPRQZHDOWK�
$IIDLUV��&RXUW�RI�$SSHDO�RI�(QJODQG�DQG�:DOHV��>����@�(:&$�&LY����������-XO\��������SDUD�����
�³WKH�DVFHUWDLQPHQW�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LQYROYHV�DQ�H[KDXVWLYH�DQG�FDUHIXO�VFUXWLQ\�RI�D�
ZLGH�UDQJH�RI�HYLGHQFH´���

� ���� ,Q�WKH�-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH�FDVH��WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�FRQVLGHUHG�WKDW�
WKH�FXVWRPDU\�UXOH�RI�6WDWH�LPPXQLW\�GHULYHG�IURP�WKH�SULQFLSOH�RI�VRYHUHLJQ�HTXDOLW\�RI�6WDWHV�DQG��
LQ�WKDW�FRQWH[W��KDG�WR�EH�YLHZHG�WRJHWKHU�ZLWK�WKH�SULQFLSOH�WKDW�HDFK�6WDWH�SRVVHVVHV�VRYHUHLJQW\�
RYHU�LWV�RZQ�WHUULWRU\�DQG�WKDW�WKHUH�IORZV�IURP�WKDW�VRYHUHLJQW\�WKH�MXULVGLFWLRQ�RI�WKH�6WDWH�RYHU�
HYHQWV�DQG�SHUVRQV�ZLWKLQ�WKDW�WHUULWRU\��-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��VHH�IRRWQRWH�����
DERYH���DW�SS�����±�����SDUD�������6HH�DOVR�&HUWDLQ�$FWLYLWLHV�FDUULHG�RXW�E\�1LFDUDJXD�LQ�WKH�%RUGHU�
$UHD�DQG�&RQVWUXFWLRQ�RI�D�5RDG�LQ�&RVWD�5LFD�DORQJ�WKH�6DQ�-XDQ�5LYHU��IRRWQRWH�����DERYH���
VHSDUDWH�RSLQLRQ�RI�-XGJH�'RQRJKXH��SDUDV���±�����,W�KDV�DOVR�EHHQ�H[SODLQHG�WKDW�³D�UXOH�RI�
LQWHUQDWLRQDO�ODZ��ZKHWKHU�FXVWRPDU\�RU�FRQYHQWLRQDO��GRHV�QRW�RSHUDWH�LQ�D�YDFXXP��LW�RSHUDWHV�LQ�
UHODWLRQ�WR�IDFWV�DQG�LQ�WKH�FRQWH[W�RI�D�ZLGHU�IUDPHZRUN�RI�OHJDO�UXOHV�RI�ZKLFK�LW�IRUPV�RQO\�D�SDUW´�
�,QWHUSUHWDWLRQ�RI�WKH�$JUHHPHQW�RI����0DUFK������EHWZHHQ�WKH�:+2�DQG�(J\SW��$GYLVRU\�2SLQLRQ��
,�&�-��5HSRUWV�������S������DW�S������SDUD�������
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6WDWHV�FODLPLQJ�LPPXQLW\�WKDW�LQWHUQDWLRQDO�ODZ�DFFRUGV�WKHP�D�ULJKW�WR�VXFK�LPPXQLW\�
IURP� WKH� MXULVGLFWLRQ� RI� RWKHU� 6WDWHV�� LQ� WKH� DFNQRZOHGJPHQW�� E\� 6WDWHV� JUDQWLQJ�
LPPXQLW\�� WKDW� LQWHUQDWLRQDO� ODZ� LPSRVHV� XSRQ� WKHP� DQ� REOLJDWLRQ� WR� GR� VR�� DQG��
FRQYHUVHO\��LQ�WKH�DVVHUWLRQ�E\�6WDWHV�LQ�RWKHU�FDVHV�RI�D�ULJKW�WR�H[HUFLVH�MXULVGLFWLRQ�
RYHU�IRUHLJQ�6WDWHV�����

���� 7KH�QDWXUH�RI�WKH�UXOH�LQ�TXHVWLRQ�PD\�DOVR�EH�RI�VLJQLILFDQFH�ZKHQ�DVVHVVLQJ�HYLGHQFH�
IRU� WKH�SXUSRVH�RI�DVFHUWDLQLQJ�ZKHWKHU� WKHUH� LV�D�JHQHUDO�SUDFWLFH� WKDW� LV�DFFHSWHG�DV� ODZ�
�DFFRPSDQLHG�E\�RSLQLR�MXULV���,Q�SDUWLFXODU��ZKHUH�SURKLELWLYH�UXOHV�DUH�FRQFHUQHG��LW�PD\�
VRPHWLPHV�EH�GLIILFXOW� WR� ILQG�PXFK�DIILUPDWLYH�6WDWH�SUDFWLFH� �DV�RSSRVHG� WR� LQDFWLRQ������
FDVHV� LQYROYLQJ� VXFK� UXOHV� DUH� PRUH� OLNHO\� WR� WXUQ� RQ� HYDOXDWLQJ� ZKHWKHU� WKH� LQDFWLRQ� LV�
DFFHSWHG�DV�ODZ��

���� *LYHQ�WKDW�FRQGXFW�PD\�EH�IUDXJKW�ZLWK�DPELJXLWLHV��SDUDJUDSK���IXUWKHU�LQGLFDWHV�WKDW�
UHJDUG�PXVW�EH�KDG�WR�WKH�SDUWLFXODU�FLUFXPVWDQFHV�LQ�ZKLFK�DQ\�HYLGHQFH�LV�WR�EH�IRXQG��RQO\�
WKHQ�PD\�SURSHU�ZHLJKW�EH�DFFRUGHG�WR�LW��,Q�WKH�8QLWHG�6WDWHV�1DWLRQDOV�LQ�0RURFFR�FDVH��
IRU� H[DPSOH�� WKH� ,QWHUQDWLRQDO�&RXUW� RI� -XVWLFH�� LQ� VHHNLQJ� WR� DVFHUWDLQ�ZKHWKHU� D� UXOH� RI�
�SDUWLFXODU��FXVWRPDU\�LQWHUQDWLRQDO�ODZ�H[LVWHG��VDLG��

7KHUH�DUH�LVRODWHG�H[SUHVVLRQV�WR�EH�IRXQG�LQ�WKH�GLSORPDWLF�FRUUHVSRQGHQFH�ZKLFK��LI�
FRQVLGHUHG�ZLWKRXW�UHJDUG�WR�WKHLU�FRQWH[W��PLJKW�EH�UHJDUGHG�DV�DFNQRZOHGJPHQWV�RI�
8QLWHG�6WDWHV�FODLPV�WR�H[HUFLVH�FRQVXODU�MXULVGLFWLRQ�DQG�RWKHU�FDSLWXODWRU\�ULJKWV��2Q�
WKH� RWKHU� KDQG�� WKH�&RXUW� FDQ� QRW� LJQRUH� WKH� JHQHUDO� WHQRU� RI� WKH� FRUUHVSRQGHQFH��
ZKLFK� LQGLFDWHV� WKDW� DW� DOO� WLPHV� )UDQFH� DQG� WKH�8QLWHG� 6WDWHV� ZHUH� ORRNLQJ� IRU� D�
VROXWLRQ�EDVHG�XSRQ�PXWXDO�DJUHHPHQW�DQG�WKDW�QHLWKHU�3DUW\�LQWHQGHG�WR�FRQFHGH�LWV�
OHJDO�SRVLWLRQ������

6LPLODUO\��ZKHQ�FRQVLGHULQJ�OHJLVODWLRQ�DV�SUDFWLFH��ZKDW�PD\�VRPHWLPHV�PDWWHU�PRUH�WKDQ�
WKH�DFWXDO�WH[W�LV�KRZ�LW�KDV�EHHQ�LQWHUSUHWHG�DQG�DSSOLHG��'HFLVLRQV�RI�QDWLRQDO�FRXUWV�ZLOO�
FRXQW�OHVV�LI�WKH\�DUH�UHYHUVHG�E\�WKH�OHJLVODWXUH�RU�UHPDLQ�XQHQIRUFHG�EHFDXVH�RI�FRQFHUQV�
DERXW�WKHLU�FRPSDWLELOLW\�ZLWK�LQWHUQDWLRQDO�ODZ��6WDWHPHQWV�PDGH�FDVXDOO\��RU�LQ�WKH�KHDW�RI�
WKH�PRPHQW��ZLOO�XVXDOO\�FDUU\� OHVV�ZHLJKW� WKDQ� WKRVH� WKDW�DUH�FDUHIXOO\�FRQVLGHUHG�� WKRVH�
PDGH�E\�MXQLRU�RIILFLDOV�PD\�FDUU\�OHVV�ZHLJKW�WKDQ�WKRVH�YRLFHG�E\�VHQLRU�PHPEHUV�RI�WKH�
*RYHUQPHQW�� 7KH� VLJQLILFDQFH� RI� D� 6WDWH¶V� IDLOXUH� WR� SURWHVW� ZLOO� GHSHQG� XSRQ� DOO� WKH�
FLUFXPVWDQFHV��EXW�PD\�EH�SDUWLFXODUO\�VLJQLILFDQW�ZKHUH�FRQFUHWH�DFWLRQ�KDV�EHHQ�WDNHQ��RI�
ZKLFK� WKDW� 6WDWH� LV� DZDUH� DQG� ZKLFK� KDV� DQ� LPPHGLDWH� QHJDWLYH� LPSDFW� RQ� LWV� LQWHUHVWV��
3UDFWLFH�RI�D�6WDWH�WKDW�JRHV�DJDLQVW�LWV�FOHDU�LQWHUHVWV�RU�HQWDLOV�VLJQLILFDQW�FRVWV�IRU�LW�LV�PRUH�
OLNHO\�WR�UHIOHFW�DFFHSWDQFH�DV�ODZ���

���� 3DUDJUDSK���VWDWHV�WKDW� WR�LGHQWLI\�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�D�UXOH�RI�FXVWRPDU\�
LQWHUQDWLRQDO� ODZ� HDFK� RI� WKH� WZR� FRQVWLWXHQW� HOHPHQWV�PXVW� EH� IRXQG� WR� EH� SUHVHQW�� DQG�
H[SODLQV�WKDW�WKLV�FDOOV�IRU�DQ�DVVHVVPHQW�RI�HYLGHQFH�IRU�HDFK�HOHPHQW��,Q�RWKHU�ZRUGV��ZKLOH�
SUDFWLFH�DQG�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��WRJHWKHU�VXSSO\�WKH�LQIRUPDWLRQ�QHFHVVDU\�IRU�
WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WZR�GLVWLQFW�LQTXLULHV�DUH�WR�EH�FDUULHG�RXW��
7KH� FRQVWLWXHQW� HOHPHQWV� PD\� EH� LQWHUWZLQHG� LQ� IDFW� �LQ� WKH� VHQVH� WKDW� SUDFWLFH� PD\� EH�

� �

� ���� -XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��VHH�IRRWQRWH�����DERYH���DW�S�������SDUD������,Q�WKH�
1DYLJDWLRQDO�DQG�5HODWHG�5LJKWV�FDVH��ZKHUH�WKH�TXHVWLRQ�DURVH�ZKHWKHU�ORQJ�HVWDEOLVKHG�SUDFWLFH�RI�
ILVKLQJ�IRU�VXEVLVWHQFH�SXUSRVHV��DFNQRZOHGJHG�E\�ERWK�SDUWLHV�WR�WKH�FDVH��KDV�HYROYHG�LQWR�D�UXOH�RI�
�SDUWLFXODU��FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�REVHUYHG�WKDW�³WKH�SUDFWLFH��
E\�LWV�YHU\�QDWXUH��HVSHFLDOO\�JLYHQ�WKH�UHPRWHQHVV�RI�WKH�DUHD�DQG�WKH�VPDOO��WKLQO\�VSUHDG�SRSXODWLRQ��
LV�QRW�OLNHO\�WR�EH�GRFXPHQWHG�LQ�DQ\�IRUPDO�ZD\�LQ�DQ\�RIILFLDO�UHFRUG��)RU�WKH�&RXUW��WKH�IDLOXUH�RI�
1LFDUDJXD�WR�GHQ\�WKH�H[LVWHQFH�RI�D�ULJKW�DULVLQJ�IURP�WKH�SUDFWLFH�ZKLFK�KDG�FRQWLQXHG�XQGLVWXUEHG�
DQG�XQTXHVWLRQHG�RYHU�D�YHU\�ORQJ�SHULRG��LV�SDUWLFXODUO\�VLJQLILFDQW´��'LVSXWH�UHJDUGLQJ�
1DYLJDWLRQDO�DQG�5HODWHG�5LJKWV��&RVWD�5LFD�Y��1LFDUDJXD���-XGJPHQW��,�&�-��5HSRUWV�������S�������DW�
SS�����±�����SDUD��������7KH�$SSHDOV�&KDPEHU�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�7ULEXQDO�IRU�WKH�)RUPHU�
<XJRVODYLD�KDV�QRWHG�WKH�GLIILFXOW\�RI�REVHUYLQJ�6WDWH�SUDFWLFH�RQ�WKH�EDWWOHILHOG��3URVHFXWRU�Y��7DGLü��
&DVH�,7������$5����'HFLVLRQ�RQ�WKH�'HIHQFH�0RWLRQ�IRU�,QWHUORFXWRU\�$SSHDO�RQ�-XULVGLFWLRQ�RI���
2FWREHU�������SDUD������

� ���� 2Q�LQDFWLRQ�DV�D�IRUP�RI�SUDFWLFH�VHH�GUDIW�FRQFOXVLRQ����EHORZ��DQG�SDUDJUDSK�����RI�WKH�FRPPHQWDU\�
WKHUHWR��

� ���� &DVH�FRQFHUQLQJ�ULJKWV�RI�QDWLRQDOV�RI�WKH�8QLWHG�6WDWHV�RI�$PHULFD�LQ�0RURFFR��-XGJPHQW�RI����
$XJXVW�������,�&�-��5HSRUWV�������S�������DW�S�������
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DFFRPSDQLHG� E\� D� FHUWDLQ� PRWLYDWLRQ��� EXW� HDFK� LV� FRQFHSWXDOO\� GLVWLQFW� IRU� SXUSRVHV� RI�
LGHQWLI\LQJ�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

���� $OWKRXJK�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PDQLIHVWV�LWVHOI�LQ�LQVWDQFHV�RI�FRQGXFW�WKDW�DUH�
DFFRPSDQLHG�E\�RSLQLR�MXULV��DFWV�IRUPLQJ�WKH�UHOHYDQW�SUDFWLFH�DUH�QRW�DV�VXFK�HYLGHQFH�RI�
DFFHSWDQFH�DV�ODZ��0RUHRYHU��DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��LV�WR�EH�VRXJKW�ZLWK�UHVSHFW�
QRW�RQO\�WR�WKRVH�WDNLQJ�SDUW�LQ�WKH�SUDFWLFH�EXW�DOVR�WR�WKRVH�LQ�D�SRVLWLRQ�WR�UHDFW�WR�LW�����1R�
VLPSOH�LQIHUHQFH�RI�DFFHSWDQFH�DV�ODZ�PD\�WKXV�EH�PDGH�IURP�WKH�SUDFWLFH�LQ�TXHVWLRQ��LQ�WKH�
ZRUGV�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��³DFWLQJ��RU�DJUHHLQJ�WR�DFW�LQ�D�FHUWDLQ�ZD\��GRHV�
QRW�RI�LWVHOI�GHPRQVWUDWH�DQ\WKLQJ�RI�D�MXULGLFDO�QDWXUH´������

���� 3DUDJUDSK���HPSKDVL]HV�WKDW�WKH�H[LVWHQFH�RI�RQH�HOHPHQW�PD\�QRW�EH�GHGXFHG�PHUHO\�
IURP�WKH�H[LVWHQFH�RI�WKH�RWKHU��DQG�WKDW�D�VHSDUDWH�LQTXLU\�QHHGV�WR�EH�FDUULHG�RXW�IRU�HDFK��
1HYHUWKHOHVV��WKH�SDUDJUDSK�GRHV�QRW�H[FOXGH�WKDW�WKH�VDPH�PDWHULDO�PD\�EH�XVHG�WR�DVFHUWDLQ�
SUDFWLFH�DQG�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���$�GHFLVLRQ�E\�D�QDWLRQDO�FRXUW��IRU�H[DPSOH��
FRXOG�EH�UHOHYDQW�SUDFWLFH�DV�ZHOO�DV�LQGLFDWH�WKDW�LWV�RXWFRPH�LV�UHTXLUHG�XQGHU�FXVWRPDU\�
LQWHUQDWLRQDO� ODZ��6LPLODUO\��DQ�RIILFLDO� UHSRUW� LVVXHG�E\�D�6WDWH�PD\� VHUYH�DV�SUDFWLFH� �RU�
FRQWDLQ�LQIRUPDWLRQ�DV�WR�WKDW�6WDWH¶V�SUDFWLFH��DV�ZHOO�DV�DWWHVW�WR�WKH�OHJDO�YLHZV�XQGHUO\LQJ�
LW��7KH�LPSRUWDQW�SRLQW�UHPDLQV��KRZHYHU��WKDW�WKH�PDWHULDO�PXVW�EH�H[DPLQHG�DV�SDUW�RI�WZR�
GLVWLQFW�LQTXLULHV��WR�DVFHUWDLQ�SUDFWLFH�DQG�WR�DVFHUWDLQ�DFFHSWDQFH�DV�ODZ��

���� :KLOH�LQ�WKH�LGHQWLILFDWLRQ�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�WKH�H[LVWHQFH�RI�D�
JHQHUDO�SUDFWLFH�LV�RIWHQ�WKH�LQLWLDO�IDFWRU�WR�EH�FRQVLGHUHG��DQG�RQO\�WKHQ�LV�DQ�LQTXLU\�PDGH�
LQWR� ZKHWKHU� VXFK� JHQHUDO� SUDFWLFH� LV� DFFHSWHG� DV� ODZ�� WKLV� RUGHU� RI� H[DPLQDWLRQ� LV� QRW�
PDQGDWRU\��7KXV��WKH�LGHQWLILFDWLRQ�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PD\�DOVR�EHJLQ�
ZLWK�DSSUDLVLQJ�D�ZULWWHQ�WH[W�DOOHJHGO\�H[SUHVVLQJ�D�ZLGHVSUHDG�OHJDO�FRQYLFWLRQ�DQG�WKHQ�
VHHNLQJ�WR�YHULI\�ZKHWKHU�WKHUH�LV�D�JHQHUDO�SUDFWLFH�FRUUHVSRQGLQJ�WR�LW��

3DUW�7KUHH�
$�JHQHUDO�SUDFWLFH��

� $V�VWDWHG�LQ�GUDIW�FRQFOXVLRQ����DERYH��WKH�LQGLVSHQVDEOH�UHTXLUHPHQW�IRU�WKH�
LGHQWLILFDWLRQ�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�WKDW�ERWK�D�JHQHUDO�SUDFWLFH�
DQG�DFFHSWDQFH�RI�VXFK�SUDFWLFH�DV�ODZ��RSLQLR�MXULV��EH�DVFHUWDLQHG��3DUW�7KUHH�RIIHUV�
PRUH�GHWDLOHG�JXLGDQFH�RQ�WKH�ILUVW�RI�WKHVH�WZR�FRQVWLWXHQW�HOHPHQWV�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��³D�JHQHUDO�SUDFWLFH´��$OVR�NQRZQ�DV�WKH�³PDWHULDO´�RU�³REMHFWLYH´�
HOHPHQW� ��� �LW� UHIHUV� WR� WKRVH� LQVWDQFHV� RI� FRQGXFW� WKDW� �ZKHQ� DFFRPSDQLHG� E\�
DFFHSWDQFH� DV� ODZ�� DUH� FUHDWLYH�� RU� H[SUHVVLYH�� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� $�
QXPEHU�RI�IDFWRUV�PXVW�EH�FRQVLGHUHG�LQ�HYDOXDWLQJ�ZKHWKHU�D�JHQHUDO�SUDFWLFH�GRHV�
LQ�IDFW�H[LVW��

� �

� �����6HH�DOVR�SDUDJUDSK�����RI�WKH�FRPPHQWDU\�WR�GUDIW�FRQFOXVLRQ����EHORZ��
� ���� 1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������SDUD������,Q�WKH�/RWXV�FDVH��WKH�

3HUPDQHQW�&RXUW�RI�,QWHUQDWLRQDO�-XVWLFH�OLNHZLVH�KHOG�WKDW��³(YHQ�LI�WKH�UDULW\�RI�WKH�MXGLFLDO�
GHFLVLRQV�WR�EH�IRXQG�DPRQJ�WKH�UHSRUWHG�FDVHV�ZHUH�VXIILFLHQW�WR�SURYH�LQ�SRLQW�RI�IDFW�WKH�
FLUFXPVWDQFH�DOOHJHG�«�LW�ZRXOG�PHUHO\�VKRZ�WKDW�6WDWHV�KDG�RIWHQ��LQ�SUDFWLFH��DEVWDLQHG�IURP�
LQVWLWXWLQJ�FULPLQDO�SURFHHGLQJV��DQG�QRW�WKDW�WKH\�UHFRJQL]HG�WKHPVHOYHV�DV�EHLQJ�REOLJHG�WR�GR�VR��
IRU�RQO\�LI�VXFK�DEVWHQWLRQ�ZHUH�EDVHG�RQ�WKHLU�EHLQJ�FRQVFLRXV�RI�KDYLQJ�D�GXW\�WR�DEVWDLQ�ZRXOG�LW�EH�
SRVVLEOH�WR�VSHDN�RI�DQ�LQWHUQDWLRQDO�FXVWRP��7KH�DOOHJHG�IDFW�GRHV�QRW�DOORZ�RQH�WR�LQIHU�WKDW�6WDWHV�
KDYH�EHHQ�FRQVFLRXV�RI�KDYLQJ�VXFK�D�GXW\´��7KH�&DVH�RI�WKH�6�6��³/RWXV´��3�&�,�-���6HULHV�$��1R�����
��������S�������6HH�DOVR�GUDIW�FRQFOXVLRQ����SDUDJUDSK����EHORZ��

� ���� 6RPHWLPHV�DOVR�UHIHUUHG�WR�DV�XVXV��XVDJH���EXW�WKLV�PD\�OHDG�WR�FRQIXVLRQ�ZLWK�³PHUH�XVDJH�RU�KDELW´��
ZKLFK�LV�WR�EH�GLVWLQJXLVKHG�IURP�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��VHH�GUDIW�FRQFOXVLRQ����SDUDJUDSK����
EHORZ��
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&RQFOXVLRQ���
5HTXLUHPHQW�RI�SUDFWLFH��

��� 7KH�UHTXLUHPHQW�RI�D�JHQHUDO�SUDFWLFH��DV�D�FRQVWLWXHQW�HOHPHQW�RI�FXVWRPDU\�
LQWHUQDWLRQDO� ODZ�� UHIHUV� SULPDULO\� WR� WKH� SUDFWLFH� RI� 6WDWHV� WKDW� FRQWULEXWHV� WR� WKH�
IRUPDWLRQ��RU�H[SUHVVLRQ��RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���

��� ,Q�FHUWDLQ�FDVHV��WKH�SUDFWLFH�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV�DOVR�FRQWULEXWHV�WR�
WKH�IRUPDWLRQ��RU�H[SUHVVLRQ��RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���

���� &RQGXFW� RI� RWKHU� DFWRUV� LV� QRW� SUDFWLFH� WKDW� FRQWULEXWHV� WR� WKH� IRUPDWLRQ�� RU�
H[SUHVVLRQ�� RI� UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� EXW� PD\� EH� UHOHYDQW� ZKHQ�
DVVHVVLQJ�WKH�SUDFWLFH�UHIHUUHG�WR�LQ�SDUDJUDSKV���DQG����

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� �� VSHFLILHV� ZKRVH� SUDFWLFH� LV� WR� EH� WDNHQ� LQWR� DFFRXQW� ZKHQ�
GHWHUPLQLQJ�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���

���� 3DUDJUDSK���PDNHV�FOHDU�WKDW�LW�LV�SULPDULO\�WKH�SUDFWLFH�RI�6WDWHV�WKDW�LV�WR�EH�ORRNHG�
WR� LQ� GHWHUPLQLQJ� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� WKH�
PDWHULDO� HOHPHQW� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� LV� LQGHHG� RIWHQ� UHIHUUHG� WR� DV� ³6WDWH�
SUDFWLFH´�����%HLQJ� WKH�SULPDU\�VXEMHFWV�RI� WKH� LQWHUQDWLRQDO� OHJDO�V\VWHP�DQG�SRVVHVVLQJ�D�
JHQHUDO� FRPSHWHQFH�� 6WDWHV� SOD\� D� SUH�HPLQHQW� UROH� LQ� WKH� IRUPDWLRQ� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��DQG�LW�LV�SULQFLSDOO\�WKHLU�SUDFWLFH�WKDW�KDV�WR�EH�H[DPLQHG�LQ�LGHQWLI\LQJ�LW��
,QGHHG�� LQ�PDQ\� FDVHV�� LW� ZLOO� RQO\� EH� 6WDWH� SUDFWLFH� WKDW� LV� UHOHYDQW� IRU� GHWHUPLQLQJ� WKH�
H[LVWHQFH�DQG�FRQWHQW�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��$V�WKH�,QWHUQDWLRQDO�&RXUW�RI�
-XVWLFH�VWDWHG�LQ�0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��LQ�RUGHU�³WR�
FRQVLGHU�ZKDW�DUH�WKH�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DSSOLFDEOH�WR�WKH�SUHVHQW�GLVSXWH�«�
LW�KDV�WR�GLUHFW�LWV�DWWHQWLRQ�WR�WKH�SUDFWLFH�DQG�RSLQLR�MXULV�RI�6WDWHV´�����

���� 7KH�ZRUG�³SULPDULO\´�VHUYHV�D�GXDO�SXUSRVH��,Q�DGGLWLRQ�WR�HPSKDVL]LQJ�WKH�SULPDU\�
UROH�RI�6WDWH�SUDFWLFH�LQ�WKH�IRUPDWLRQ�DQG�H[SUHVVLRQ�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��
LW� VHUYHV� WR� UHIHU� WKH� UHDGHU� WR� WKH� RWKHU� SUDFWLFH� WKDW� FRQWULEXWHV�� LQ� FHUWDLQ� FDVHV�� WR� WKH�
IRUPDWLRQ�� RU� H[SUHVVLRQ�� RI� UXOHV�RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ��ZKLFK� LV� WKH� VXEMHFW�RI�
SDUDJUDSK����

���� 3DUDJUDSK� �� LQGLFDWHV� WKDW� ³>L@Q� FHUWDLQ� FDVHV´�� WKH� SUDFWLFH� RI� LQWHUQDWLRQDO�
RUJDQL]DWLRQV� DOVR� FRQWULEXWHV� WR� WKH� IRUPDWLRQ� DQG� H[SUHVVLRQ� RI� UXOHV� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�����:KLOH�LQWHUQDWLRQDO�RUJDQL]DWLRQV�RIWHQ�VHUYH�DV�DUHQDV�RU�FDWDO\VWV�IRU�
WKH� SUDFWLFH� RI� 6WDWHV�� WKH� SDUDJUDSK� GHDOV�ZLWK� SUDFWLFH� WKDW� LV� DWWULEXWHG� WR� LQWHUQDWLRQDO�
RUJDQL]DWLRQV�WKHPVHOYHV��QRW�SUDFWLFH�RI�6WDWHV�DFWLQJ�ZLWKLQ�RU�LQ�UHODWLRQ�WR�WKHP��ZKLFK�LV�
DWWULEXWHG� WR� WKH� 6WDWHV� FRQFHUQHG����� �,Q� WKRVH� FDVHV� ZKHUH� WKH� SUDFWLFH� RI� LQWHUQDWLRQDO�
RUJDQL]DWLRQV� WKHPVHOYHV� LV� RI� UHOHYDQFH� �DV� GHVFULEHG� EHORZ��� UHIHUHQFHV� LQ� WKH� GUDIW�
FRQFOXVLRQV�DQG�FRPPHQWDULHV�WR�WKH�SUDFWLFH�RI�6WDWHV�VKRXOG�EH�UHDG�DV�LQFOXGLQJ��PXWDWLV�
PXWDQGLV��WKH�SUDFWLFH�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV���

� �

� �����6WDWH�SUDFWLFH�VHUYHV�RWKHU�LPSRUWDQW�IXQFWLRQV�LQ�SXEOLF�LQWHUQDWLRQDO�ODZ��LQFOXGLQJ�LQ�UHODWLRQ�WR�
WUHDW\�LQWHUSUHWDWLRQ��EXW�WKHVH�DUH�QRW�ZLWKLQ�WKH�VFRSH�RI�WKH�SUHVHQW�GUDIW�FRQFOXVLRQV���

� �����0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��VHH�IRRWQRWH�����DERYH���DW�S������
SDUD�������,Q�WKH�&RQWLQHQWDO�6KHOI��/LE\DQ�$UDE�-DPDKLUL\D�0DOWD��FDVH��WKH�&RXUW�VLPLODUO\�VWDWHG�
WKDW�³>L@W�LV�RI�FRXUVH�D[LRPDWLF�WKDW�WKH�PDWHULDO�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�WR�EH�ORRNHG�IRU�
SULPDULO\�LQ�WKH�DFWXDO�SUDFWLFH�DQG�RSLQLR�MXULV�RI�6WDWHV�«´��&RQWLQHQWDO�6KHOI��/LE\DQ�$UDE�
-DPDKLUL\D�0DOWD���VHH�IRRWQRWH�����DERYH���DW�S������SDUD�������DQG�LQ�WKH�-XULVGLFWLRQDO�,PPXQLWLHV�
RI�WKH�6WDWH�FDVH��WKH�&RXUW�DJDLQ�FRQILUPHG�WKDW�LW�LV�³6WDWH�SUDFWLFH�IURP�ZKLFK�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�LV�GHULYHG´��-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��VHH�IRRWQRWH�����DERYH���DW�S��
�����SDUD��������

� �����7KH�WHUP�³LQWHUQDWLRQDO�RUJDQL]DWLRQV´�UHIHUV��LQ�WKHVH�GUDIW�FRQFOXVLRQV��WR�RUJDQL]DWLRQV�WKDW�DUH�
HVWDEOLVKHG�E\�LQVWUXPHQWV�JRYHUQHG�E\�LQWHUQDWLRQDO�ODZ��XVXDOO\�WUHDWLHV���DQG�SRVVHVV�WKHLU�RZQ�
LQWHUQDWLRQDO�OHJDO�SHUVRQDOLW\��7KH�WHUP�GRHV�QRW�LQFOXGH�QRQ�JRYHUQPHQWDO�RUJDQL]DWLRQV��

� �����6HH�GUDIW�FRQFOXVLRQV�������DQG�����EHORZ��ZKLFK�UHIHU��LQWHU�DOLD��WR�WKH�SUDFWLFH��DQG�DFFHSWDQFH�DV�
ODZ��RI�6WDWHV�ZLWKLQ�LQWHUQDWLRQDO�RUJDQL]DWLRQV��

�
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���� ,QWHUQDWLRQDO� RUJDQL]DWLRQV� DUH� QRW� 6WDWHV� ��� �7KH\� DUH� HQWLWLHV� HVWDEOLVKHG� DQG�
HPSRZHUHG� E\� 6WDWHV� �RU� E\� 6WDWHV� DQG�RU� RWKHU� LQWHUQDWLRQDO� RUJDQL]DWLRQV�� WR� FDUU\� RXW�
FHUWDLQ�IXQFWLRQV��DQG�WR�WKDW�HQG�KDYH�LQWHUQDWLRQDO�OHJDO�SHUVRQDOLW\��WKDW�LV��WKH\�KDYH�WKHLU�
RZQ� ULJKWV� DQG� REOLJDWLRQV� XQGHU� LQWHUQDWLRQDO� ODZ�� 7KH� SUDFWLFH� RI� LQWHUQDWLRQDO�
RUJDQL]DWLRQV�LQ�LQWHUQDWLRQDO�UHODWLRQV�����ZKHQ�DFFRPSDQLHG�E\�RSLQLR�MXULV��PD\�FRXQW�DV�
SUDFWLFH�WKDW�JLYHV�ULVH�RU�DWWHVWV�WR�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��EXW�RQO\�WKRVH�UXOHV�
�D��ZKRVH�VXEMHFW�PDWWHU�IDOOV�ZLWKLQ�WKH�PDQGDWH�RI�WKH�RUJDQL]DWLRQV��DQG�RU��E�� WKDW�DUH�
DGGUHVVHG�VSHFLILFDOO\�WR�WKHP��VXFK�DV�WKRVH�RQ�WKHLU�LQWHUQDWLRQDO�UHVSRQVLELOLW\�RU�UHODWLQJ�
WR�WUHDWLHV�WR�ZKLFK�LQWHUQDWLRQDO�RUJDQL]DWLRQV�PD\�EH�SDUWLHV���7KH�ZRUGV�³LQ�FHUWDLQ�FDVHV´�
LQ�SDUDJUDSK���LQGHHG�VHUYH�WR�LQGLFDWH�WKDW�WKH�SUDFWLFH�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV�ZLOO�
QRW�EH�UHOHYDQW�WR�WKH�LGHQWLILFDWLRQ�RI�DOO�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DQG�IXUWKHU�
WKDW�LW�PD\�EH�WKH�SUDFWLFH�RI�RQO\�VRPH��QRW�DOO��LQWHUQDWLRQDO�RUJDQL]DWLRQV�WKDW�LV�UHOHYDQW��

���� :LWKLQ� WKLV� IUDPHZRUN�� WKH� SUDFWLFH� IDOOLQJ� XQGHU� SDUDJUDSK� �� DULVHV� PRVW� FOHDUO\�
ZKHUH� PHPEHU� 6WDWHV� KDYH� WUDQVIHUUHG� H[FOXVLYH� FRPSHWHQFHV� WR� WKH� LQWHUQDWLRQDO�
RUJDQL]DWLRQ��VR�WKDW�WKH�ODWWHU�H[HUFLVHV�VRPH�RI�WKH�SXEOLF�SRZHUV�RI�LWV�PHPEHU�6WDWHV�DQG�
KHQFH�WKH�SUDFWLFH�RI�WKH�RUJDQL]DWLRQ�PD\�EH�HTXDWHG�ZLWK�WKH�SUDFWLFH�RI�WKRVH�6WDWHV��7KLV�
LV�WKH�FDVH��IRU�H[DPSOH��IRU�FHUWDLQ�FRPSHWHQFHV�RI�WKH�(XURSHDQ�8QLRQ��3UDFWLFH�ZLWKLQ�WKH�
VFRSH�RI�SDUDJUDSK���PD\�DOVR�DULVH�ZKHUH�PHPEHU�6WDWHV�KDYH�QRW� WUDQVIHUUHG�H[FOXVLYH�
FRPSHWHQFHV��EXW�KDYH�FRQIHUUHG�FRPSHWHQFHV�XSRQ�WKH�LQWHUQDWLRQDO�RUJDQL]DWLRQ�WKDW�DUH�
IXQFWLRQDOO\� HTXLYDOHQW� WR� SRZHUV� H[HUFLVHG� E\� 6WDWHV�� 7KXV� WKH� SUDFWLFH� RI� LQWHUQDWLRQDO�
RUJDQL]DWLRQV�ZKHQ�FRQFOXGLQJ�WUHDWLHV��VHUYLQJ�DV�WUHDW\�GHSRVLWDULHV��LQ�GHSOR\LQJ�PLOLWDU\�
IRUFHV��IRU�H[DPSOH��IRU�SHDFHNHHSLQJ���LQ�DGPLQLVWHULQJ�WHUULWRULHV��RU�LQ�WDNLQJ�SRVLWLRQV�RQ�
WKH�VFRSH�RI�WKH�SULYLOHJHV�DQG�LPPXQLWLHV�RI�WKH�RUJDQL]DWLRQ�DQG�LWV�RIILFLDOV��PD\�FRQWULEXWH�
WR�WKH�IRUPDWLRQ��RU�H[SUHVVLRQ��RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LQ�WKRVH�DUHDV������

���� $W� WKH� VDPH� WLPH��FDXWLRQ� LV� UHTXLUHG� LQ�DVVHVVLQJ� WKH�ZHLJKW�RI� WKH�SUDFWLFH�RI�DQ�
LQWHUQDWLRQDO� RUJDQL]DWLRQ� DV� SDUW� RI� D� JHQHUDO� SUDFWLFH�� ,QWHUQDWLRQDO� RUJDQL]DWLRQV� YDU\�
JUHDWO\��QRW�MXVW�LQ�WKHLU�SRZHUV��EXW�DOVR�LQ�WKHLU�PHPEHUVKLS�DQG�IXQFWLRQV��$V�D�JHQHUDO�UXOH��
WKH�PRUH�GLUHFWO\�D�SUDFWLFH�RI�DQ�LQWHUQDWLRQDO�RUJDQL]DWLRQ�LV�FDUULHG�RXW�RQ�EHKDOI�RI�LWV�
PHPEHU�6WDWHV�RU�HQGRUVHG�E\�WKHP��DQG�WKH�ODUJHU�WKH�QXPEHU�RI�VXFK�PHPEHU�6WDWHV��WKH�
JUHDWHU�ZHLJKW�LW�PD\�KDYH�LQ�UHODWLRQ�WR�WKH�IRUPDWLRQ��RU�H[SUHVVLRQ��RI�UXOHV�RI�FXVWRPDU\�
LQWHUQDWLRQDO� ODZ�� $PRQJ� RWKHU� IDFWRUV� WKDW� PD\� QHHG� WR� EH� FRQVLGHUHG� LQ� ZHLJKLQJ� WKH�
SUDFWLFH�DUH��WKH�QDWXUH�RI�WKH�RUJDQL]DWLRQ��WKH�QDWXUH�RI�WKH�RUJDQ�ZKRVH�FRQGXFW�LV�XQGHU�
FRQVLGHUDWLRQ��ZKHWKHU�WKH�FRQGXFW�LV�XOWUD�YLUHV�WKH�RUJDQL]DWLRQ�RU�RUJDQ��DQG�ZKHWKHU�WKH�
FRQGXFW�LV�FRQVRQDQW�ZLWK�WKDW�RI�WKH�PHPEHU�6WDWHV�RI�WKH�RUJDQL]DWLRQ��

� �

� �����6HH�DOVR�WKH�GUDIW�DUWLFOHV�RQ�WKH�UHVSRQVLELOLW\�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV�DGRSWHG�E\�WKH�
&RPPLVVLRQ�LQ�������SDUDJUDSK�����RI�WKH�JHQHUDO�FRPPHQWDU\��³,QWHUQDWLRQDO�RUJDQL]DWLRQV�DUH�TXLWH�
GLIIHUHQW�IURP�6WDWHV��DQG�LQ�DGGLWLRQ�SUHVHQW�JUHDW�GLYHUVLW\�DPRQJ�WKHPVHOYHV��,Q�FRQWUDVW�ZLWK�
6WDWHV��WKH\�GR�QRW�SRVVHVV�D�JHQHUDO�FRPSHWHQFH�DQG�KDYH�EHHQ�HVWDEOLVKHG�LQ�RUGHU�WR�H[HUFLVH�
VSHFLILF�IXQFWLRQV��µSULQFLSOH�RI�VSHFLDOLW\¶���7KHUH�DUH�YHU\�VLJQLILFDQW�GLIIHUHQFHV�DPRQJ�
LQWHUQDWLRQDO�RUJDQL]DWLRQV�ZLWK�UHJDUG�WR�WKHLU�SRZHUV�DQG�IXQFWLRQV��VL]H�RI�PHPEHUVKLS��UHODWLRQV�
EHWZHHQ�WKH�RUJDQL]DWLRQ�DQG�LWV�PHPEHUV��SURFHGXUHV�IRU�GHOLEHUDWLRQ��VWUXFWXUH�DQG�IDFLOLWLHV��DV�ZHOO�
DV�WKH�SULPDU\�UXOHV�LQFOXGLQJ�WUHDW\�REOLJDWLRQV�E\�ZKLFK�WKH\�DUH�ERXQG´��<HDUERRN�«�������YRO��,,�
�3DUW�7ZR���S�������6HH�DOVR�5HSDUDWLRQ�IRU�LQMXULHV�VXIIHUHG�LQ�WKH�VHUYLFH�RI�WKH�8QLWHG�1DWLRQV��
$GYLVRU\�2SLQLRQ��,�&�-��5HSRUWV�������S�������DW�S�������³7KH�VXEMHFWV�RI�ODZ�LQ�DQ\�OHJDO�V\VWHP�DUH�
QRW�QHFHVVDULO\�LGHQWLFDO�LQ�WKHLU�QDWXUH�RU�LQ�WKH�H[WHQW�RI�WKHLU�ULJKWV´����

� ���� ³(VWDEOLVKHG�SUDFWLFH´�RI�WKH�RUJDQL]DWLRQ��WKDW�LV��SUDFWLFH�IRUPLQJ�SDUW�RI�WKH�UXOHV�RI�WKH�
RUJDQL]DWLRQ�ZLWKLQ�WKH�PHDQLQJ�RI�DUWLFOH����SDUDJUDSK����M���RI�WKH������9LHQQD�&RQYHQWLRQ�RQ�WKH�
/DZ�RI�7UHDWLHV�EHWZHHQ�6WDWHV�DQG�,QWHUQDWLRQDO�2UJDQL]DWLRQV�RU�EHWZHHQ�,QWHUQDWLRQDO�
2UJDQL]DWLRQV��LV�QRW�ZLWKLQ�WKH�VFRSH�RI�WKH�SUHVHQW�FRQFOXVLRQV���

� ���� ,Q�WKLV�YHLQ��WKH�6WDQGDUG�7HUPV�DQG�&RQGLWLRQV�IRU�ORDQ��JXDUDQWHH�DQG�RWKHU�ILQDQFLQJ�DJUHHPHQWV�RI�
WKH�(XURSHDQ�%DQN�IRU�5HFRQVWUXFWLRQ�DQG�'HYHORSPHQW�DQG�WKH�*HQHUDO�&RQGLWLRQV�IRU�6RYHUHLJQ�
EDFNHG�/RDQV�RI�WKH�$VLDQ�,QIUDVWUXFWXUH�,QYHVWPHQW�%DQN�ERWK�UHFRJQL]H�WKDW�WKH�VRXUFHV�RI�SXEOLF�
LQWHUQDWLRQDO�ODZ�WKDW�PD\�EH�DSSOLFDEOH�LQ�WKH�HYHQW�RI�GLVSXWH�EHWZHHQ�WKH�%DQN�DQG�D�SDUW\�WR�D�
ILQDQFLQJ�DJUHHPHQW�LQFOXGH��LQWHU�DOLD��³«�IRUPV�RI�LQWHUQDWLRQDO�FXVWRP��LQFOXGLQJ�WKH�SUDFWLFH�RI�
VWDWHV�DQG�LQWHUQDWLRQDO�ILQDQFLDO�LQVWLWXWLRQV�RI�VXFK�JHQHUDOLW\��FRQVLVWHQF\�DQG�GXUDWLRQ�DV�WR�FUHDWH�
OHJDO�REOLJDWLRQV´��(XURSHDQ�%DQN�IRU�5HFRQVWUXFWLRQ�DQG�'HYHORSPHQW��6WDQGDUG�7HUPV�DQG�
&RQGLWLRQV����'HFHPEHU��������6HFW�������E��YL��&���$VLDQ�,QIUDVWUXFWXUH�,QYHVWPHQW�%DQN��*HQHUDO�
&RQGLWLRQV�IRU�6RYHUHLJQ�EDFNHG�/RDQV����0D\��������6HFW�������YLL��F���HPSKDVLV�DGGHG����

�



$�������

���� *(����������

���� 3DUDJUDSK� �� PDNHV� H[SOLFLW� WKDW� WKH� FRQGXFW� RI� HQWLWLHV� RWKHU� WKDQ� 6WDWHV� DQG�
LQWHUQDWLRQDO� RUJDQL]DWLRQV�²� IRU� H[DPSOH�� QRQ�JRYHUQPHQWDO� RUJDQL]DWLRQV� �1*2V�� DQG�
SULYDWH� LQGLYLGXDOV�� EXW� DOVR� WUDQVQDWLRQDO� FRUSRUDWLRQV� DQG� QRQ�6WDWH� DUPHG� JURXSV�²� LV�
QHLWKHU�FUHDWLYH�QRU�H[SUHVVLYH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��$V�VXFK��WKHLU�FRQGXFW�GRHV�
QRW�FRQWULEXWH�WR�WKH�IRUPDWLRQ��RU�H[SUHVVLRQ��RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DQG�
PD\�QRW�VHUYH�DV�GLUHFW��SULPDU\��HYLGHQFH�RI�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�VXFK�UXOHV��7KH�
SDUDJUDSK� UHFRJQL]HV�� KRZHYHU�� WKDW� VXFK� FRQGXFW� PD\� KDYH� DQ� LQGLUHFW� UROH� LQ� WKH�
LGHQWLILFDWLRQ�RI�FXVWRPDU\� LQWHUQDWLRQDO� ODZ��E\�VWLPXODWLQJ�RU� UHFRUGLQJ� WKH�SUDFWLFH�DQG�
DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��RI�6WDWHV�DQG�LQWHUQDWLRQDO�RUJDQL]DWLRQV�����)RU�H[DPSOH��WKH�
DFWV�RI�SULYDWH�LQGLYLGXDOV�PD\�VRPHWLPHV�EH�UHOHYDQW�WR�WKH�IRUPDWLRQ�RU�H[SUHVVLRQ�RI�UXOHV�
RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��EXW�RQO\�WR�WKH�H[WHQW�WKDW�6WDWHV�KDYH�HQGRUVHG�RU�UHDFWHG�WR�
WKHP�����

����� 2IILFLDO�VWDWHPHQWV�RI�WKH�,QWHUQDWLRQDO�&RPPLWWHH�RI�WKH�5HG�&URVV��,&5&���VXFK�DV�
DSSHDOV�IRU�DQG�PHPRUDQGXPV�RQ�UHVSHFW�IRU�LQWHUQDWLRQDO�KXPDQLWDULDQ�ODZ��PD\�OLNHZLVH�
SOD\� DQ� LPSRUWDQW� UROH� LQ� VKDSLQJ� WKH� SUDFWLFH� RI� 6WDWHV� UHDFWLQJ� WR� VXFK� VWDWHPHQWV�� DQG�
SXEOLFDWLRQV�RI�WKH�,&5&�PD\�DVVLVW�LQ�LGHQWLI\LQJ�UHOHYDQW�SUDFWLFH��6XFK�DFWLYLWLHV�PD\�WKXV�
FRQWULEXWH�WR�WKH�GHYHORSPHQW�DQG�GHWHUPLQDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��EXW�WKH\�DUH�
QRW�SUDFWLFH�DV�VXFK�����

&RQFOXVLRQ���
&RQGXFW�RI�WKH�6WDWH�DV�6WDWH�SUDFWLFH��

� 6WDWH�SUDFWLFH�FRQVLVWV�RI�FRQGXFW�RI�WKH�6WDWH��ZKHWKHU�LQ�WKH�H[HUFLVH�RI�LWV�
H[HFXWLYH��OHJLVODWLYH��MXGLFLDO�RU�RWKHU�IXQFWLRQV���

� � &RPPHQWDU\�

���� $OWKRXJK� LQ� WKHLU� LQWHUQDWLRQDO� UHODWLRQV� 6WDWHV� PRVW� IUHTXHQWO\� DFW� WKURXJK� WKH�
H[HFXWLYH�EUDQFK��GUDIW�FRQFOXVLRQ���H[SODLQV�WKDW�6WDWH�SUDFWLFH�FRQVLVWV�RI�DQ\�FRQGXFW�RI�
WKH� 6WDWH�� ZKDWHYHU� WKH� EUDQFK� FRQFHUQHG� DQG� IXQFWLRQV� DW� LVVXH�� ,Q� DFFRUGDQFH�ZLWK� WKH�
SULQFLSOH�RI�WKH�XQLW\�RI�WKH�6WDWH��WKLV�LQFOXGHV�WKH�FRQGXFW�RI�DQ\�RUJDQ�RI�WKH�6WDWH�IRUPLQJ�
SDUW�RI�WKH�6WDWH¶V�RUJDQL]DWLRQ�DQG�DFWLQJ�LQ�WKDW�FDSDFLW\��ZKHWKHU�LQ�H[HUFLVH�RI�H[HFXWLYH��
OHJLVODWLYH�� MXGLFLDO� RU� ³RWKHU´� IXQFWLRQV�� VXFK� DV� FRPPHUFLDO� DFWLYLWLHV� RU� WKH� JLYLQJ� RI�
DGPLQLVWUDWLYH�JXLGDQFH�WR�WKH�SULYDWH�VHFWRU��

���� 7R� TXDOLI\� DV� 6WDWH� SUDFWLFH�� WKH� FRQGXFW� LQ� TXHVWLRQ� PXVW� EH� ³RI� WKH� 6WDWH´�� 7KH�
FRQGXFW� RI� DQ\� 6WDWH� RUJDQ� LV� WR� EH� FRQVLGHUHG� FRQGXFW� RI� WKDW� 6WDWH�� ZKHWKHU� WKH� RUJDQ�
H[HUFLVHV�OHJLVODWLYH��H[HFXWLYH��MXGLFLDO�RU�DQ\�RWKHU�IXQFWLRQV��ZKDWHYHU�SRVLWLRQ�LW�KROGV�LQ�
WKH�RUJDQL]DWLRQ�RI�WKH�6WDWH��DQG�ZKDWHYHU�LWV�FKDUDFWHU�DV�DQ�RUJDQ�RI�WKH�FHQWUDO�JRYHUQPHQW�
RU�RI�D�WHUULWRULDO�XQLW�RI�WKH�6WDWH��$Q�RUJDQ�LQFOXGHV�DQ\�SHUVRQ�RU�HQWLW\�WKDW�KDV�WKDW�VWDWXV�
LQ�DFFRUGDQFH�ZLWK�WKH�LQWHUQDO�ODZ�RI�WKH�6WDWH��WKH�FRQGXFW�RI�D�SHUVRQ�RU�HQWLW\�RWKHUZLVH�
HPSRZHUHG�E\�WKH�ODZ�RI�WKH�6WDWH�WR�H[HUFLVH�HOHPHQWV�RI�JRYHUQPHQWDO�DXWKRULW\�LV�DOVR�
FRQGXFW�³RI�WKH�6WDWH´��SURYLGHG�WKH�SHUVRQ�RU�HQWLW\�LV�DFWLQJ�LQ�WKDW�FDSDFLW\�LQ�WKH�SDUWLFXODU�
LQVWDQFH�����

� �

� ���� ,Q�WKH�ODWWHU�FDSDFLW\�WKHLU�RXWSXW�PD\�IDOO�ZLWKLQ�WKH�DPELW�RI�GUDIW�FRQFOXVLRQ�����EHORZ��7KH�
&RPPLVVLRQ�KDV�FRQVLGHUHG�D�VLPLODU�SRLQW�ZLWK�UHVSHFW�WR�SUDFWLFH�E\�³QRQ�6WDWH�DFWRUV´�XQGHU�LWV�
WRSLF�³6XEVHTXHQW�DJUHHPHQWV�DQG�VXEVHTXHQW�SUDFWLFH�LQ�UHODWLRQ�WR�LQWHUSUHWDWLRQ�RI�WUHDWLHV´��VHH�
GUDIW�FRQFOXVLRQ����SDUDJUDSK����DGRSWHG�RQ�VHFRQG�UHDGLQJ�XQGHU�WKDW�WRSLF��VHH�FKDSWHU�,9�DERYH����

� �����6HH��IRU�H[DPSOH��'LVSXWH�UHJDUGLQJ�1DYLJDWLRQDO�DQG�5HODWHG�5LJKWV��IRRWQRWH�����DERYH���DW�SS��
���±�����SDUD�������

� �����7KLV�LV�ZLWKRXW�SUHMXGLFH�WR�WKH�VLJQLILFDQFH�RI�DFWV�RI�WKH�,&5&�LQ�H[HUFLVH�RI�VSHFLILF�IXQFWLRQV�
FRQIHUUHG�XSRQ�LW��LQ�SDUWLFXODU�E\�WKH�*HQHYD�&RQYHQWLRQV�IRU�WKH�SURWHFWLRQ�RI�ZDU�YLFWLPV�RI����
$XJXVW�������

� ���� 6HH�DUWLFOHV���DQG���RI�WKH�DUWLFOHV�RQ�UHVSRQVLELOLW\�RI�6WDWHV�IRU�LQWHUQDWLRQDOO\�ZURQJIXO�DFWV��
*HQHUDO�$VVHPEO\�UHVROXWLRQ�������RI����'HFHPEHU�������DQQH[��)RU�WKH�GUDIW�DUWLFOHV�DGRSWHG�E\�WKH�
&RPPLVVLRQ�DQG�WKH�FRPPHQWDULHV�WKHUHWR��VHH�<HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�
FRUULJHQGXP��SDUDV����±����

�
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���� 7KH�UHOHYDQW�SUDFWLFH�RI�6WDWHV�LV�QRW�OLPLWHG�WR�FRQGXFW�YLV�j�YLV�RWKHU�6WDWHV�RU�RWKHU�
VXEMHFWV�RI�LQWHUQDWLRQDO�ODZ��FRQGXFW�ZLWKLQ�WKH�6WDWH��VXFK�DV�D�6WDWH¶V�WUHDWPHQW�RI�LWV�RZQ�
QDWLRQDOV��PD\�DOVR�UHODWH�WR�PDWWHUV�RI�LQWHUQDWLRQDO�ODZ��

���� 6WDWH�SUDFWLFH�PD\�EH�WKDW�RI�D�VLQJOH�6WDWH�RU�RI�WZR�RU�PRUH�6WDWHV�DFWLQJ�WRJHWKHU��
([DPSOHV�RI�SUDFWLFH�RI�WKH�ODWWHU�NLQG�PD\�LQFOXGH�MRLQW�DFWLRQ�E\�VHYHUDO�6WDWHV�SDWUROOLQJ�
WKH�KLJK�VHDV�WR�FRPEDW�SLUDF\�RU�FRRSHUDWLQJ�LQ�ODXQFKLQJ�D�VDWHOOLWH�LQWR�RUELW��6XFK�MRLQW�
DFWLRQ�LV�WR�EH�GLVWLQJXLVKHG�IURP�DFWLRQ�E\�LQWHUQDWLRQDO�RUJDQL]DWLRQV�����

���� ,Q� RUGHU� WR� FRQWULEXWH� WR� WKH� IRUPDWLRQ� DQG� LGHQWLILFDWLRQ� RI� UXOHV� RI� FXVWRPDU\�
LQWHUQDWLRQDO� ODZ�� SUDFWLFH� PXVW� EH� NQRZQ� WR� RWKHU� 6WDWHV� �ZKHWKHU� RU� QRW� LW� LV� SXEOLFO\�
DYDLODEOH������,QGHHG�� LW� LV�GLIILFXOW� WR� VHH�KRZ�FRQILGHQWLDO�FRQGXFW�E\�D�6WDWH�FRXOG� VHUYH�
VXFK�D�SXUSRVH�XQOHVV�DQG�XQWLO�LW�LV�NQRZQ�WR�RWKHU�6WDWHV��

&RQFOXVLRQ���
)RUPV�RI�SUDFWLFH��

��� 3UDFWLFH�PD\�WDNH�D�ZLGH�UDQJH�RI�IRUPV��,W�LQFOXGHV�ERWK�SK\VLFDO�DQG�YHUEDO�
DFWV��,W�PD\��XQGHU�FHUWDLQ�FLUFXPVWDQFHV��LQFOXGH�LQDFWLRQ��

��� )RUPV�RI�6WDWH�SUDFWLFH� LQFOXGH�� EXW� DUH� QRW� OLPLWHG� WR�� GLSORPDWLF� DFWV� DQG�
FRUUHVSRQGHQFH��FRQGXFW�LQ�FRQQHFWLRQ�ZLWK�UHVROXWLRQV�DGRSWHG�E\�DQ�LQWHUQDWLRQDO�
RUJDQL]DWLRQ� RU� DW� DQ� LQWHUJRYHUQPHQWDO� FRQIHUHQFH�� FRQGXFW� LQ� FRQQHFWLRQ� ZLWK�
WUHDWLHV��H[HFXWLYH�FRQGXFW��LQFOXGLQJ�RSHUDWLRQDO�FRQGXFW�³RQ�WKH�JURXQG´��OHJLVODWLYH�
DQG�DGPLQLVWUDWLYH�DFWV��DQG�GHFLVLRQV�RI�QDWLRQDO�FRXUWV���

��� 7KHUH�LV�QR�SUHGHWHUPLQHG�KLHUDUFK\�DPRQJ�WKH�YDULRXV�IRUPV�RI�SUDFWLFH���

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� �� LQGLFDWHV� WKH� W\SHV� RI� FRQGXFW� WKDW� DUH� FRYHUHG� XQGHU� WKH� WHUP�
³SUDFWLFH´�� SURYLGLQJ� H[DPSOHV� WKHUHRI� DQG� VWDWLQJ� WKDW� QR� IRUP� RI� SUDFWLFH� KDV� D� SULRUL�
SULPDF\�RYHU�DQRWKHU�LQ�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��,W�UHIHUV�WR�IRUPV�
RI� SUDFWLFH� DV� HPSLULFDOO\� YHULILDEOH� IDFWV� DQG� DYRLGV�� IRU� SUHVHQW� SXUSRVHV�� D� GLVWLQFWLRQ�
EHWZHHQ�DQ�DFW�DQG�LWV�HYLGHQFH��

���� *LYHQ�WKDW�6WDWHV�H[HUFLVH�WKHLU�SRZHUV�LQ�YDULRXV�ZD\V�DQG�GR�QRW�FRQILQH�WKHPVHOYHV�
RQO\�WR�VRPH�W\SHV�RI�DFWV��SDUDJUDSK���SURYLGHV�WKDW�SUDFWLFH�PD\�WDNH�D�ZLGH�UDQJH�RI�IRUPV��
:KLOH�VRPH�KDYH�DUJXHG�WKDW�LW�LV�RQO\�ZKDW�6WDWHV�³GR´�UDWKHU�WKDQ�ZKDW�WKH\�³VD\´�WKDW�PD\�
FRXQW�DV�SUDFWLFH�IRU�SXUSRVHV�RI�LGHQWLI\LQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��LW�LV�QRZ�JHQHUDOO\�
DFFHSWHG�WKDW�YHUEDO�FRQGXFW� �ZKHWKHU�ZULWWHQ�RU�RUDO��PD\�DOVR�FRXQW�DV�SUDFWLFH�� LQGHHG��
SUDFWLFH�PD\�DW�WLPHV�FRQVLVW�HQWLUHO\�RI�YHUEDO�DFWV��IRU�H[DPSOH��GLSORPDWLF�SURWHVWV��

���� 3DUDJUDSK���IXUWKHU�PDNHV�FOHDU�WKDW�LQDFWLRQ�PD\�FRXQW�DV�SUDFWLFH��7KH�ZRUGV�³XQGHU�
FHUWDLQ�FLUFXPVWDQFHV´�VHHN�WR�FDXWLRQ��KRZHYHU��WKDW�RQO\�GHOLEHUDWH�DEVWHQWLRQ�IURP�DFWLQJ�
PD\�VHUYH�VXFK�D�UROH��WKH�6WDWH�LQ�TXHVWLRQ�QHHGV�WR�EH�FRQVFLRXV�RI�UHIUDLQLQJ�IURP�DFWLQJ�
LQ�D�JLYHQ�VLWXDWLRQ��DQG�LW�FDQQRW�VLPSO\�EH�DVVXPHG�WKDW�DEVWHQWLRQ�IURP�DFWLQJ�LV�GHOLEHUDWH��
([DPSOHV� RI� VXFK� RPLVVLRQV� �VRPHWLPHV� UHIHUUHG� WR� DV� ³QHJDWLYH� SUDFWLFH´��PD\� LQFOXGH�
DEVWDLQLQJ� IURP� LQVWLWXWLQJ� FULPLQDO� SURFHHGLQJV� DJDLQVW� IRUHLJQ�6WDWH�RIILFLDOV�� UHIUDLQLQJ�
IURP�H[HUFLVLQJ�SURWHFWLRQ�LQ�IDYRXU�RI�FHUWDLQ�QDWXUDOL]HG�SHUVRQV��DQG�DEVWDLQLQJ�IURP�WKH�
XVH�RI�IRUFH������

���� 3DUDJUDSK���SURYLGHV�D�OLVW�RI�IRUPV�RI�SUDFWLFH�WKDW�DUH�RIWHQ�IRXQG�WR�EH�XVHIXO�IRU�
WKH� LGHQWLILFDWLRQ� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� $V� WKH� ZRUGV� ³EXW� DUH� QRW� OLPLWHG� WR´�
HPSKDVL]H�� WKLV� LV� D� QRQ�H[KDXVWLYH� OLVW�� JLYHQ� WKH� LQHYLWDELOLW\� DQG� SDFH� RI� FKDQJH�� ERWK�
SROLWLFDO�DQG�WHFKQRORJLFDO��LW�ZRXOG�EH�LPSUDFWLFDO�WR�GUDZ�XS�DQ�H[KDXVWLYH�OLVW�RI�DOO�WKH�

� �

� ���� 6HH�DOVR�GUDIW�FRQFOXVLRQ����SDUDJUDSK����DERYH��DQG�WKH�FRPPHQWDU\�WKHUHWR��
� ���� ,Q�WKH�FDVH�RI�SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKH�SUDFWLFH�PXVW�EH�NQRZQ�WR�DW�OHDVW�RQH�RWKHU�

6WDWH�RU�JURXS�RI�6WDWHV�FRQFHUQHG��VHH�GUDIW�FRQFOXVLRQ�����EHORZ���
� ���� )RU�LOOXVWUDWLRQV��VHH�7KH�&DVH�RI�WKH�6�6��³/RWXV´��IRRWQRWH�����DERYH���DW�S������1RWWHERKP�&DVH�

�VHFRQG�SKDVH���-XGJPHQW�RI���$SULO��������,�&�-��5HSRUWV�������S�����DW�S������DQG�-XULVGLFWLRQDO�
,PPXQLWLHV�RI�WKH�6WDWH��VHH�IRRWQRWH�����DERYH���DW�SS�����±�����SDUD������

�
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IRUPV�WKDW�SUDFWLFH�PLJKW�WDNH�����7KH�IRUPV�RI�SUDFWLFH�OLVWHG�DUH�QR�PRUH�WKDQ�H[DPSOHV��
ZKLFK�� PRUHRYHU�� PD\� RYHUODS� �IRU� H[DPSOH�� ³GLSORPDWLF� DFWV� DQG� FRUUHVSRQGHQFH´� DQG�
³H[HFXWLYH�FRQGXFW´���

���� 7KH�RUGHU�LQ�ZKLFK�WKH�IRUPV�RI�SUDFWLFH�DUH�OLVWHG�LQ�SDUDJUDSK���LV�QRW�LQWHQGHG�WR�
EH�VLJQLILFDQW��(DFK�RI�WKH�IRUPV�OLVWHG�LV�WR�EH�LQWHUSUHWHG�EURDGO\�WR�UHIOHFW�WKH�PXOWLSOH�DQG�
GLYHUVH�ZD\V�LQ�ZKLFK�6WDWHV�DFW�DQG�UHDFW��7KH�H[SUHVVLRQ�³H[HFXWLYH�FRQGXFW´��IRU�H[DPSOH��
UHIHUV�FRPSUHKHQVLYHO\�WR�DQ\�IRUP�RI�H[HFXWLYH�DFW��LQFOXGLQJ�H[HFXWLYH�RUGHUV��GHFUHHV�DQG�
RWKHU�PHDVXUHV�� RIILFLDO� VWDWHPHQWV� RQ� WKH� LQWHUQDWLRQDO� SODQH� RU� EHIRUH� D� OHJLVODWXUH�� DQG�
FODLPV�EHIRUH�QDWLRQDO�RU�LQWHUQDWLRQDO�FRXUWV�DQG�WULEXQDOV��7KH�H[SUHVVLRQ�³OHJLVODWLYH�DQG�
DGPLQLVWUDWLYH�DFWV´�VLPLODUO\�HPEUDFHV�WKH�YDULRXV�IRUPV�RI�UHJXODWRU\�GLVSRVLWLRQ�HIIHFWHG�
E\� D� SXEOLF� DXWKRULW\�� 7KH� WHUP� ³RSHUDWLRQDO� FRQGXFW� µRQ� WKH� JURXQG¶´� LQFOXGHV� ODZ�
HQIRUFHPHQW�DQG�VHL]XUH�RI�SURSHUW\�DV�ZHOO�DV�EDWWOHILHOG�RU�RWKHU�PLOLWDU\�DFWLYLW\��VXFK�DV�
WKH�PRYHPHQW�RI�WURRSV�RU�YHVVHOV��RU�GHSOR\PHQW�RI�FHUWDLQ�ZHDSRQV��7KH�ZRUGV�³FRQGXFW�
LQ�FRQQHFWLRQ�ZLWK�WUHDWLHV´�FRYHU�DFWV�UHODWHG�WR�WKH�QHJRWLDWLRQ�DQG�FRQFOXVLRQ�RI�WUHDWLHV��
DV�ZHOO�DV�WKHLU�LPSOHPHQWDWLRQ��E\�FRQFOXGLQJ�D�WUHDW\�D�6WDWH�PD\�EH�HQJDJLQJ�LQ�SUDFWLFH�
LQ�WKH�GRPDLQ�WR�ZKLFK�WKH�WUHDW\�UHODWHV��VXFK�DV�PDULWLPH�GHOLPLWDWLRQ�DJUHHPHQWV�RU�KRVW�
FRXQWU\�DJUHHPHQWV��7KH�UHIHUHQFH�WR�³FRQGXFW�LQ�FRQQHFWLRQ�ZLWK�UHVROXWLRQV�DGRSWHG�E\�DQ�
LQWHUQDWLRQDO�RUJDQL]DWLRQ�RU�DW�DQ�LQWHUJRYHUQPHQWDO�FRQIHUHQFH´�OLNHZLVH�LQFOXGHV�DFWV�E\�
6WDWHV�UHODWHG�WR�WKH�QHJRWLDWLRQ��DGRSWLRQ�DQG�LPSOHPHQWDWLRQ�RI�UHVROXWLRQV��GHFLVLRQV�DQG�
RWKHU�DFWV�DGRSWHG�ZLWKLQ� LQWHUQDWLRQDO�RUJDQL]DWLRQV�RU�DW� LQWHUJRYHUQPHQWDO�FRQIHUHQFHV��
ZKDWHYHU�WKHLU�GHVLJQDWLRQ�DQG�ZKHWKHU�RU�QRW�WKH\�DUH�OHJDOO\�ELQGLQJ��:KHWKHU�DQ\�RI�WKHVH�
H[DPSOHV�RI� IRUPV�RI�SUDFWLFH�DUH� LQ� IDFW� UHOHYDQW� LQ�D�SDUWLFXODU�FDVH�ZLOO�GHSHQG�RQ� WKH�
VSHFLILF�UXOH�XQGHU�FRQVLGHUDWLRQ�DQG�DOO�WKH�UHOHYDQW�FLUFXPVWDQFHV�����

���� 'HFLVLRQV�RI�QDWLRQDO�FRXUWV�DW�DOO�OHYHOV�PD\�FRXQW�DV�6WDWH�SUDFWLFH�����WKRXJK�LW�LV�
OLNHO\� WKDW� JUHDWHU� ZHLJKW� ZLOO� EH� JLYHQ� WR� WKH� KLJKHU� FRXUWV��� GHFLVLRQV� WKDW� KDYH� EHHQ�
RYHUUXOHG�RQ�WKH�SDUWLFXODU�SRLQW�DUH�JHQHUDOO\�QRW�FRQVLGHUHG�UHOHYDQW��7KH�UROH�RI�GHFLVLRQV�
RI�QDWLRQDO�FRXUWV�DV�D�IRUP�RI�6WDWH�SUDFWLFH�LV�WR�EH�GLVWLQJXLVKHG�IURP�WKHLU�SRWHQWLDO�UROH�
DV�D�³VXEVLGLDU\�PHDQV´�IRU�WKH�GHWHUPLQDWLRQ�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ������

���� 3DUDJUDSK� �� DSSOLHV� PXWDWLV� PXWDQGLV� WR� WKH� IRUPV� RI� SUDFWLFH� RI� LQWHUQDWLRQDO�
RUJDQL]DWLRQV�LQ�WKRVH�FDVHV�ZKHUH��LQ�DFFRUGDQFH�ZLWK�GUDIW�FRQFOXVLRQ����SDUDJUDSK����DERYH��
VXFK�SUDFWLFH�FRQWULEXWHV�WR�WKH�IRUPDWLRQ��RU�H[SUHVVLRQ��RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ���

���� 3DUDJUDSK���FODULILHV�WKDW�QR�IRUP�RI�SUDFWLFH�KDV�D�KLJKHU�SUREDWLYH�YDOXH�WKDQ�RWKHUV�
LQ� WKH� DEVWUDFW�� ,Q� SDUWLFXODU� FDVHV�� KRZHYHU�� DV� H[SODLQHG� LQ� WKH� FRPPHQWDULHV� WR� GUDIW�
FRQFOXVLRQV���DQG���DERYH��LW�PD\�EH�WKDW�GLIIHUHQW�IRUPV��RU�LQVWDQFHV��RI�SUDFWLFH�RXJKW�WR�
EH�JLYHQ�GLIIHUHQW�ZHLJKW�ZKHQ�WKH\�DUH�DVVHVVHG�LQ�FRQWH[W��

&RQFOXVLRQ���
$VVHVVLQJ�D�6WDWH¶V�SUDFWLFH��

��� $FFRXQW�LV�WR�EH�WDNHQ�RI�DOO�DYDLODEOH�SUDFWLFH�RI�D�SDUWLFXODU�6WDWH��ZKLFK�LV�
WR�EH�DVVHVVHG�DV�D�ZKROH���

��� :KHUH�WKH�SUDFWLFH�RI�D�SDUWLFXODU�6WDWH�YDULHV��WKH�ZHLJKW�WR�EH�JLYHQ�WR�WKDW�
SUDFWLFH�PD\��GHSHQGLQJ�RQ�WKH�FLUFXPVWDQFHV��EH�UHGXFHG��

� �

� ���� 6HH�DOVR�³:D\V�DQG�PHDQV�IRU�PDNLQJ�WKH�HYLGHQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PRUH�UHDGLO\�
DYDLODEOH´��<HDUERRN�«�������YRO��,,��3DUW�7ZR���S�������SDUD������DQG�GRFXPHQW�$�&1��������:D\V�
DQG�PHDQV�IRU�PDNLQJ�WKH�HYLGHQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PRUH�UHDGLO\�DYDLODEOH��
PHPRUDQGXP�E\�WKH�6HFUHWDULDW����������

� ���� 6HH�SDUDJUDSK�����RI�WKH�FRPPHQWDU\�WR�GUDIW�FRQFOXVLRQ����DERYH��
� ���� 6HH��IRU�H[DPSOH��-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��IRRWQRWH�����DERYH���DW�SS�����±�����SDUDV��

��±����DQG�$UUHVW�:DUUDQW�RI����$SULO�������'HPRFUDWLF�5HSXEOLF�RI�WKH�&RQJR�Y��%HOJLXP���
-XGJPHQW��,�&�-��5HSRUWV�������S�����DW�S������SDUD������7KH�WHUP�³QDWLRQDO�FRXUWV´�PD\�DOVR�LQFOXGH�
FRXUWV�ZLWK�DQ�LQWHUQDWLRQDO�HOHPHQW�RSHUDWLQJ�ZLWKLQ�RQH�RU�PRUH�GRPHVWLF�OHJDO�V\VWHPV��VXFK�DV�
FRXUWV�RU�WULEXQDOV�ZLWK�PL[HG�QDWLRQDO�DQG�LQWHUQDWLRQDO�FRPSRVLWLRQ���

� ���� 6HH�GUDIW�FRQFOXVLRQ�����SDUDJUDSK����EHORZ��'HFLVLRQV�RI�QDWLRQDO�FRXUWV�PD\�DOVR�VHUYH�DV�HYLGHQFH�
RI�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���RQ�ZKLFK�VHH�GUDIW�FRQFOXVLRQ�����SDUDJUDSK����EHORZ��
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� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ��� FRQFHUQV� WKH� DVVHVVPHQW�RI� WKH�SUDFWLFH�RI� D�SDUWLFXODU� 6WDWH� LQ�
RUGHU�WR�GHWHUPLQH�WKH�SRVLWLRQ�RI�WKDW�6WDWH�DV�SDUW�RI�DVVHVVLQJ�WKH�H[LVWHQFH�RI�D�JHQHUDO�
SUDFWLFH��ZKLFK�LV�WKH�VXEMHFW�RI�GUDIW�FRQFOXVLRQ����EHORZ���$V�WKH�WZR�SDUDJUDSKV�RI�GUDIW�
FRQFOXVLRQ���PDNH�FOHDU��LW�LV�QHFHVVDU\�WR�WDNH�DFFRXQW�RI�DQG�DVVHVV�DV�D�ZKROH�DOO�DYDLODEOH�
SUDFWLFH�RI�WKH�6WDWH�FRQFHUQHG�RQ�WKH�PDWWHU�LQ�TXHVWLRQ��LQFOXGLQJ�LWV�FRQVLVWHQF\��

���� 3DUDJUDSK���VWDWHV��ILUVW��WKDW�LQ�VHHNLQJ�WR�GHWHUPLQH�WKH�SRVLWLRQ�RI�D�SDUWLFXODU�6WDWH�
RQ�WKH�PDWWHU�LQ�TXHVWLRQ��DFFRXQW�LV�WR�EH�WDNHQ�RI�DOO�DYDLODEOH�SUDFWLFH�RI�WKDW�6WDWH��7KLV�
PHDQV�WKDW�WKH�SUDFWLFH�H[DPLQHG�VKRXOG�EH�H[KDXVWLYH��KDYLQJ�UHJDUG�WR�LWV�DYDLODELOLW\��DQG�
LQFOXGH�WKH�UHOHYDQW�SUDFWLFH�RI�DOO�RI�WKH�6WDWH¶V�RUJDQV�DQG�DOO�UHOHYDQW�SUDFWLFH�RI�D�SDUWLFXODU�
RUJDQ�� 7KH� SDUDJUDSK� DOVR� PDNHV� LW� FOHDU� WKDW� UHOHYDQW� SUDFWLFH� LV� WR� EH� DVVHVVHG� QRW� LQ�
LVRODWLRQ�EXW�DV�D�ZKROH��RQO\�WKHQ�FDQ�WKH�DFWXDO�SRVLWLRQ�RI�WKH�6WDWH�EH�GHWHUPLQHG���

���� 7KH�QHHG�WR�DVVHVV�DYDLODEOH�SUDFWLFH�³DV�D�ZKROH´�LV�LOOXVWUDWHG�E\�WKH�-XULVGLFWLRQDO�
,PPXQLWLHV�RI�WKH�6WDWH�FDVH��LQ�ZKLFK�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�WRRN�QRWH�RI�WKH�IDFW�
WKDW� DOWKRXJK� WKH�+HOOHQLF� 6XSUHPH�&RXUW� KDG� GHFLGHG� LQ� RQH� FDVH� WKDW�� E\� YLUWXH� RI� WKH�
³WHUULWRULDO�WRUW�SULQFLSOH´��6WDWH�LPPXQLW\�XQGHU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�GLG�QRW�H[WHQG�
WR�WKH�DFWV�RI�DUPHG�IRUFHV�GXULQJ�DQ�DUPHG�FRQIOLFW��D�GLIIHUHQW�SRVLWLRQ�ZDV�DGRSWHG�E\�WKH�
*UHHN�6SHFLDO�6XSUHPH�&RXUW��E\�WKH�*RYHUQPHQW�RI�*UHHFH�ZKHQ�UHIXVLQJ�WR�HQIRUFH�WKH�
+HOOHQLF� 6XSUHPH� &RXUW¶V� MXGJPHQW�� DQG� LQ� GHIHQGLQJ� WKLV� SRVLWLRQ� EHIRUH� WKH� (XURSHDQ�
&RXUW� RI� +XPDQ� 5LJKWV�� DQG� E\� WKH� +HOOHQLF� 6XSUHPH� &RXUW� LWVHOI� LQ� D� ODWHU� GHFLVLRQ��
$VVHVVLQJ�VXFK�SUDFWLFH�³DV�D�ZKROH´�OHG�WKH�&RXUW�WR�FRQFOXGH�³WKDW�*UHHN�6WDWH�SUDFWLFH�
WDNHQ� DV� D� ZKROH� DFWXDOO\� FRQWUDGLFWV�� UDWKHU� WKDQ� VXSSRUWV�� ,WDO\¶V� DUJXPHQW´� WKDW� 6WDWH�
LPPXQLW\� XQGHU� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� GRHV� QRW� H[WHQG� WR� WKH� DFWV� RI� DUPHG� IRUFHV�
GXULQJ�DQ�DUPHG�FRQIOLFW������

���� 3DUDJUDSK���UHIHUV�H[SOLFLWO\�WR�VLWXDWLRQV�ZKHUH�WKHUH�LV�RU�DSSHDUV�WR�EH�LQFRQVLVWHQW�
SUDFWLFH�RI�D�SDUWLFXODU�6WDWH��$V�MXVW�LQGLFDWHG��WKLV�PD\�EH�WKH�FDVH�ZKHUH�GLIIHUHQW�RUJDQV�
RU�EUDQFKHV�ZLWKLQ�WKH�6WDWH�DGRSW�GLIIHUHQW�FRXUVHV�RI�FRQGXFW�RQ�WKH�VDPH�PDWWHU�RU�ZKHUH�
WKH�SUDFWLFH�RI�RQH�RUJDQ�YDULHV�RYHU�WLPH��,I�LQ�VXFK�FLUFXPVWDQFHV�D�6WDWH¶V�SUDFWLFH�DV�D�
ZKROH�LV� IRXQG�WR�EH�LQFRQVLVWHQW�� WKDW�6WDWH¶V�FRQWULEXWLRQ� WR�³D�JHQHUDO�SUDFWLFH´�PD\�EH�
UHGXFHG���

���� 7KH�ZRUGV�³PD\��GHSHQGLQJ�RQ�WKH�FLUFXPVWDQFHV´�LQ�SDUDJUDSK���LQGLFDWH�WKDW�VXFK�
DVVHVVPHQW� QHHGV� WR� EH� DSSURDFKHG� ZLWK� FDXWLRQ�� DQG� WKH� VDPH� FRQFOXVLRQ� ZRXOG� QRW�
QHFHVVDULO\�EH�GUDZQ�LQ�DOO�FDVHV��,Q�WKH�)LVKHULHV�FDVH��IRU�H[DPSOH��WKH�,QWHUQDWLRQDO�&RXUW�
RI�-XVWLFH�KHOG�WKDW�³WRR�PXFK�LPSRUWDQFH�QHHG�QRW�EH�DWWDFKHG�WR�WKH�IHZ�XQFHUWDLQWLHV�RU�
FRQWUDGLFWLRQV��UHDO�RU�DSSDUHQW�«�LQ�1RUZHJLDQ�SUDFWLFH��7KH\�PD\�EH�HDVLO\�XQGHUVWRRG�LQ�
WKH� OLJKW� RI� WKH� YDULHW\� RI� IDFWV� DQG� FRQGLWLRQV� SUHYDLOLQJ� LQ� WKH� ORQJ� SHULRG�´����7KXV�� D�
GLIIHUHQFH�LQ�WKH�SUDFWLFH�RI�ORZHU�DQG�KLJKHU�RUJDQV�RI�WKH�VDPH�6WDWH�LV�XQOLNHO\�WR�UHVXOW�LQ�
OHVV�ZHLJKW�EHLQJ�JLYHQ�WR�WKH�SUDFWLFH�RI�WKH�KLJKHU�RUJDQ��3UDFWLFH�RI�RUJDQV�RI�D�FHQWUDO�
JRYHUQPHQW�ZLOO�XVXDOO\�EH�PRUH�VLJQLILFDQW�WKDQ�WKDW�RI�FRQVWLWXHQW�XQLWV�RI�D�IHGHUDO�6WDWH�
RU�SROLWLFDO�VXEGLYLVLRQV�RI�WKH�6WDWH��7KH�SUDFWLFH�RI�WKH�H[HFXWLYH�EUDQFK�LV�RIWHQ�WKH�PRVW�
UHOHYDQW� RQ� WKH� LQWHUQDWLRQDO� SODQH� DQG� WKXV� KDV� SDUWLFXODU�ZHLJKW� LQ� FRQQHFWLRQ�ZLWK� WKH�
LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKRXJK�DFFRXQW�PD\�QHHG�WR�EH�WDNHQ�RI�WKH�
FRQVWLWXWLRQDO�SRVLWLRQ�RI�WKH�YDULRXV�RUJDQV�LQ�TXHVWLRQ������

&RQFOXVLRQ���
7KH�SUDFWLFH�PXVW�EH�JHQHUDO��

��� 7KH� UHOHYDQW� SUDFWLFH�PXVW� EH� JHQHUDO��PHDQLQJ� WKDW� LW�PXVW� EH� VXIILFLHQWO\�
ZLGHVSUHDG�DQG�UHSUHVHQWDWLYH��DV�ZHOO�DV�FRQVLVWHQW���

� �

� ���� -XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��VHH�IRRWQRWH�����DERYH���DW�S�������SDUD������DQG�S�������SDUD��
����6HH�DOVR�0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��IRRWQRWH�����DERYH���DW�S��
����SDUD�������

� ���� )LVKHULHV�FDVH��-XGJPHQW�RI����'HFHPEHU�������,�&�-��5HSRUWV�������S�������DW�S�������
� ���� 6HH��IRU�H[DPSOH��-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��IRRWQRWH�����DERYH���DW�S�������SDUD�����

�ZKHUH�WKH�&RXUW�QRWHG�WKDW�³XQGHU�*UHHN�ODZ´�WKH�YLHZ�H[SUHVVHG�E\�WKH�6SHFLDO�6XSUHPH�&RXUW�
SUHYDLOHG�RYHU�WKDW�RI�WKH�+HOOHQLF�6XSUHPH�&RXUW����
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��� 3URYLGHG�WKDW�WKH�SUDFWLFH�LV�JHQHUDO��QR�SDUWLFXODU�GXUDWLRQ�LV�UHTXLUHG���

� � &RPPHQWDU\�

���� 'UDIW�FRQFOXVLRQ���FRQFHUQV�WKH�UHTXLUHPHQW�WKDW�WKH�SUDFWLFH�PXVW�EH�JHQHUDO��LW�VHHNV�
WR�FDSWXUH�WKH�HVVHQFH�RI�WKLV�UHTXLUHPHQW�DQG�WKH�LQTXLU\�WKDW�LV�QHHGHG�LQ�RUGHU�WR�YHULI\�
ZKHWKHU�LW�KDV�EHHQ�PHW�LQ�D�SDUWLFXODU�FDVH��

���� 3DUDJUDSK���H[SODLQV�WKDW�WKH�QRWLRQ�RI�JHQHUDOLW\��ZKLFK�UHIHUV�WR�WKH�DJJUHJDWH�RI�WKH�
LQVWDQFHV� LQ� ZKLFK� WKH� DOOHJHG� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� KDV� EHHQ� IROORZHG��
HPERGLHV� WZR� UHTXLUHPHQWV�� )LUVW�� WKH� SUDFWLFH� PXVW� EH� VXIILFLHQWO\� ZLGHVSUHDG� DQG�
UHSUHVHQWDWLYH�� 6HFRQG�� WKH� SUDFWLFH� PXVW� H[KLELW� FRQVLVWHQF\�� ,Q� WKH� ZRUGV� RI� WKH�
,QWHUQDWLRQDO� &RXUW� RI� -XVWLFH� LQ� WKH� 1RUWK� 6HD� &RQWLQHQWDO� 6KHOI� FDVHV�� WKH� SUDFWLFH� LQ�
TXHVWLRQ�PXVW�EH�³ERWK�H[WHQVLYH�DQG�YLUWXDOO\�XQLIRUP´�����LW�PXVW�EH�D�³VHWWOHG�SUDFWLFH´�����
$V�LV�H[SODLQHG�EHORZ��QR�DEVROXWH�VWDQGDUG�FDQ�EH�JLYHQ�IRU�HLWKHU�UHTXLUHPHQW��WKH�WKUHVKROG�
WKDW�QHHGV�WR�EH�DWWDLQHG�IRU�HDFK�KDV�WR�EH�DVVHVVHG�WDNLQJ�DFFRXQW�RI�FRQWH[W�����,Q�HDFK�FDVH��
KRZHYHU��WKH�SUDFWLFH�VKRXOG�EH�RI�VXFK�D�FKDUDFWHU�DV�WR�PDNH�LW�SRVVLEOH�WR�GLVFHUQ�D�YLUWXDOO\�
XQLIRUP�XVDJH��&RQWUDGLFWRU\�RU�LQFRQVLVWHQW�SUDFWLFH�LV�WR�EH�WDNHQ�LQWR�DFFRXQW�LQ�HYDOXDWLQJ�
ZKHWKHU�VXFK�D�FRQFOXVLRQ�PD\�EH�UHDFKHG�����

���� 7KH�UHTXLUHPHQW�WKDW�WKH�SUDFWLFH�EH�³ZLGHVSUHDG�DQG�UHSUHVHQWDWLYH´�GRHV�QRW�OHQG�
LWVHOI�WR�H[DFW�IRUPXODWLRQV��DV�FLUFXPVWDQFHV�PD\�YDU\�JUHDWO\�IURP�RQH�FDVH�WR�DQRWKHU��IRU�
H[DPSOH�� WKH� IUHTXHQF\� ZLWK� ZKLFK� FLUFXPVWDQFHV� FDOOLQJ� IRU� DFWLRQ� DULVH������$V� UHJDUGV�
GLSORPDWLF�UHODWLRQV��IRU�H[DPSOH��LQ�ZKLFK�DOO�6WDWHV�UHJXODUO\�HQJDJH��D�SUDFWLFH�PD\�KDYH�
WR�EH�ZLGHO\�H[KLELWHG��ZKLOH�ZLWK�UHVSHFW�WR�VRPH�RWKHU�PDWWHUV��WKH�DPRXQW�RI�SUDFWLFH�PD\�
ZHOO�EH�OHVV��7KLV�LV�FDSWXUHG�E\�WKH�ZRUG�³VXIILFLHQWO\´��ZKLFK�LPSOLHV�WKDW�WKH�QHFHVVDU\�
QXPEHU� DQG�GLVWULEXWLRQ�RI�6WDWHV� WDNLQJ�SDUW� LQ� WKH� UHOHYDQW� SUDFWLFH� �OLNH� WKH�QXPEHU� RI�
LQVWDQFHV�RI�SUDFWLFH��FDQQRW�EH�LGHQWLILHG�LQ�WKH�DEVWUDFW��,W�LV�FOHDU��KRZHYHU��WKDW�XQLYHUVDO�
SDUWLFLSDWLRQ�LV�QRW�UHTXLUHG��LW�LV�QRW�QHFHVVDU\�WR�VKRZ�WKDW�DOO�6WDWHV�KDYH�SDUWLFLSDWHG�LQ�
WKH�SUDFWLFH�LQ�TXHVWLRQ��7KH�SDUWLFLSDWLQJ�6WDWHV�VKRXOG�LQFOXGH�WKRVH�WKDW�KDG�DQ�RSSRUWXQLW\�
RU�SRVVLELOLW\�RI�DSSO\LQJ�WKH�DOOHJHG�UXOH�����,W�LV�LPSRUWDQW�WKDW�VXFK�6WDWHV�DUH�UHSUHVHQWDWLYH��
ZKLFK�QHHGV�WR�EH�DVVHVVHG�LQ�OLJKW�RI�DOO�WKH�FLUFXPVWDQFHV��LQFOXGLQJ�WKH�YDULRXV�LQWHUHVWV�DW�
VWDNH�DQG�RU�WKH�YDULRXV�JHRJUDSKLFDO�UHJLRQV���

���� 7KXV��LQ�DVVHVVLQJ�JHQHUDOLW\��DQ�LQGLVSHQVDEOH�IDFWRU�WR�EH�WDNHQ�LQWR�DFFRXQW�LV�WKH�
H[WHQW�WR�ZKLFK�WKRVH�6WDWHV�WKDW�DUH�SDUWLFXODUO\�LQYROYHG�LQ�WKH�UHOHYDQW�DFWLYLW\�RU�DUH�PRVW�
OLNHO\�WR�EH�FRQFHUQHG�ZLWK�WKH�DOOHJHG�UXOH��³VSHFLDOO\�DIIHFWHG�6WDWHV´��KDYH�SDUWLFLSDWHG�LQ�
WKH�SUDFWLFH�����:KLOH�LQ�PDQ\�FDVHV�DOO�RU�YLUWXDOO\�DOO�6WDWHV�ZLOO�EH�HTXDOO\�DIIHFWHG��LW�ZRXOG�
FOHDUO\� EH� LPSUDFWLFDO� WR� GHWHUPLQH�� IRU� H[DPSOH�� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� D� UXOH� RI�

� �

� ���� 1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������SDUD������$�ZLGH�UDQJH�RI�WHUPV�KDV�
EHHQ�XVHG�WR�GHVFULEH�WKH�UHTXLUHPHQW�RI�JHQHUDOLW\��LQFOXGLQJ�E\�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��
ZLWKRXW�DQ\�UHDO�GLIIHUHQFH�LQ�PHDQLQJ�EHLQJ�LPSOLHG��

� ���� ,ELG���DW�S������SDUD������
� ���� 6HH�DOVR�GUDIW�FRQFOXVLRQ����DERYH��
� ���� 'LYHUJHQFHV�IURP�WKH�DOOHJHG�UXOH�PD\�VXJJHVW�WKDW�QR�UXOH�H[LVWV�RU�SRLQW��LQWHU�DOLD��WR�DQ�DGPLVVLEOH�

FXVWRPDU\�H[FHSWLRQ�WKDW�KDV�DULVHQ��D�FKDQJH�LQ�D�SUHYLRXV�UXOH��D�UXOH�RI�SDUWLFXODU�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��RU�WKH�H[LVWHQFH�RI�RQH�RU�PRUH�SHUVLVWHQW�REMHFWRUV��,W�PLJKW�DOVR�EH�UHOHYDQW�WR�
FRQVLGHU�ZKHQ�WKH�LQFRQVLVWHQW�SUDFWLFH�RFFXUUHG��LQ�SDUWLFXODU�ZKHWKHU�LW�OD\�LQ�WKH�SDVW��DIWHU�ZKLFK�
FRQVLVWHQF\�SUHYDLOHG��

� ���� 6HH�DOVR�WKH�MXGJPHQW�RI���)HEUXDU\������RI�WKH�)HGHUDO�&RXUW�RI�$XVWUDOLD�LQ�8UH�Y��7KH�
&RPPRQZHDOWK�RI�$XVWUDOLD�>����@�)&$)&����SDUD������³ZH�ZRXOG�KHVLWDWH�WR�VD\�WKDW�LW�LV�
LPSRVVLEOH�WR�GHPRQVWUDWH�WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�>ODZ@�IURP�D�VPDOO�
QXPEHU�RI�LQVWDQFHV�RI�6WDWH�SUDFWLFH��:H�ZRXOG�DFFHSW�WKH�OHVV�SUHVFULSWLYH�SURSRVLWLRQ�WKDW�DV�WKH�
QXPEHU�RI�LQVWDQFHV�RI�6WDWH�SUDFWLFH�GHFUHDVHV�WKH�WDVN�EHFRPHV�PRUH�GLIILFXOW´���

� ���� $�UHODWLYHO\�VPDOO�QXPEHU�RI�6WDWHV�HQJDJLQJ�LQ�D�FHUWDLQ�SUDFWLFH�PLJKW�WKXV�VXIILFH�LI�LQGHHG�VXFK�
SUDFWLFH��DV�ZHOO�DV�RWKHU�6WDWHV¶�LQDFWLRQ�LQ�UHVSRQVH��LV�JHQHUDOO\�DFFHSWHG�DV�ODZ��DFFRPSDQLHG�E\�
RSLQLR�MXULV���

� ���� 7KH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�KDV�VDLG�WKDW�³DQ�LQGLVSHQVDEOH�UHTXLUHPHQW�ZRXOG�EH�WKDW�ZLWKLQ�
WKH�SHULRG�LQ�TXHVWLRQ��VKRUW�WKRXJK�LW�PLJKW�EH��6WDWH�SUDFWLFH��LQFOXGLQJ�WKDW�RI�6WDWHV�ZKRVH�LQWHUHVWV�
DUH�VSHFLDOO\�DIIHFWHG��VKRXOG�KDYH�EHHQ�ERWK�H[WHQVLYH�DQG�YLUWXDOO\�XQLIRUP´��1RUWK�6HD�&RQWLQHQWDO�
6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������SDUD�������

�
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FXVWRPDU\� LQWHUQDWLRQDO� ODZ� UHODWLQJ� WR� QDYLJDWLRQ� LQ�PDULWLPH� ]RQHV� ZLWKRXW� WDNLQJ� LQWR�
DFFRXQW�WKH�SUDFWLFH�RI�UHOHYDQW�FRDVWDO�6WDWHV�DQG�IODJ�6WDWHV��RU�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�
D�UXOH�RQ�IRUHLJQ�LQYHVWPHQW�ZLWKRXW�HYDOXDWLQJ�WKH�SUDFWLFH�RI�WKH�FDSLWDO�H[SRUWLQJ�6WDWHV�
DV�ZHOO�DV�WKDW�RI�WKH�6WDWHV�LQ�ZKLFK�LQYHVWPHQW�LV�PDGH��,W�VKRXOG�EH�PDGH�FOHDU��KRZHYHU��
WKDW�WKH�WHUP�³VSHFLDOO\�DIIHFWHG�6WDWHV´�VKRXOG�QRW�EH�WDNHQ�WR�UHIHU�WR�WKH�UHODWLYH�SRZHU�RI�
6WDWHV��

���� 7KH�UHTXLUHPHQW�WKDW�WKH�SUDFWLFH�EH�FRQVLVWHQW�PHDQV�WKDW�ZKHUH�WKH�UHOHYDQW�DFWV�DUH�
GLYHUJHQW�WR�WKH�H[WHQW�WKDW�QR�SDWWHUQ�RI�EHKDYLRXU�FDQ�EH�GLVFHUQHG��QR�JHQHUDO�SUDFWLFH��DQG�
WKXV�QR�FRUUHVSRQGLQJ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��FDQ�EH�VDLG�WR�H[LVW��)RU�H[DPSOH��
LQ�WKH�)LVKHULHV�FDVH��WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�IRXQG�WKDW�³DOWKRXJK�WKH�WHQ�PLOH�UXOH�
KDV� EHHQ� DGRSWHG� E\� FHUWDLQ� 6WDWHV� «� RWKHU� 6WDWHV� KDYH� DGRSWHG� D� GLIIHUHQW� OLPLW��
&RQVHTXHQWO\�� WKH� WHQ�PLOH� UXOH� KDV� QRW� DFTXLUHG� WKH� DXWKRULW\� RI� D� JHQHUDO� UXOH� RI�
LQWHUQDWLRQDO�ODZ´������

���� ,Q�H[DPLQLQJ�ZKHWKHU�WKH�SUDFWLFH�LV�FRQVLVWHQW�LW�LV�RI�FRXUVH�LPSRUWDQW�WR�FRQVLGHU�
LQVWDQFHV�RI�FRQGXFW� WKDW�DUH� LQ�IDFW�FRPSDUDEOH�� WKDW� LV��ZKHUH� WKH�VDPH�RU�VLPLODU� LVVXHV�
KDYH�DULVHQ�VR� WKDW�VXFK� LQVWDQFHV�FRXOG� LQGHHG�FRQVWLWXWH� UHOLDEOH�JXLGHV��7KH�3HUPDQHQW�
&RXUW� RI� ,QWHUQDWLRQDO� -XVWLFH� UHIHUUHG� LQ� WKH� /RWXV� FDVH� WR� ³SUHFHGHQWV� RIIHULQJ� D� FORVH�
DQDORJ\�WR�WKH�FDVH�XQGHU�FRQVLGHUDWLRQ��IRU�LW�LV�RQO\�IURP�SUHFHGHQWV�RI�WKLV�QDWXUH�WKDW�WKH�
H[LVWHQFH�RI�D�JHQHUDO�SULQFLSOH�>RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ@�DSSOLFDEOH�WR�WKH�SDUWLFXODU�
FDVH�PD\�DSSHDU´������

���� $W�WKH�VDPH�WLPH��FRPSOHWH�FRQVLVWHQF\�LQ�WKH�SUDFWLFH�RI�6WDWHV�LV�QRW�UHTXLUHG��7KH�
UHOHYDQW� SUDFWLFH� QHHGV� WR� EH� YLUWXDOO\� RU� VXEVWDQWLDOO\� XQLIRUP�� PHDQLQJ� WKDW� VRPH�
LQFRQVLVWHQFLHV�DQG�FRQWUDGLFWLRQV�DUH�QRW�QHFHVVDULO\�IDWDO�WR�D�ILQGLQJ�RI�³D�JHQHUDO�SUDFWLFH´��
,Q�0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��WKH�,QWHUQDWLRQDO�&RXUW�RI�
-XVWLFH�KHOG�WKDW���

>L@W�LV�QRW�WR�EH�H[SHFWHG�WKDW�LQ�WKH�SUDFWLFH�RI�6WDWHV�WKH�DSSOLFDWLRQ�RI�WKH�UXOHV�LQ�
TXHVWLRQ�VKRXOG�KDYH�EHHQ�SHUIHFW�«�7KH�&RXUW�GRHV�QRW�FRQVLGHU�WKDW��IRU�D�UXOH�WR�
EH�HVWDEOLVKHG�DV�FXVWRPDU\��WKH�FRUUHVSRQGLQJ�SUDFWLFH�PXVW�EH�LQ�DEVROXWHO\�ULJRURXV�
FRQIRUPLW\�ZLWK� WKH� UXOH�� ,Q� RUGHU� WR�GHGXFH� WKH� H[LVWHQFH�RI� FXVWRPDU\� UXOHV�� WKH�
&RXUW�GHHPV�LW�VXIILFLHQW�WKDW�WKH�FRQGXFW�RI�6WDWHV�VKRXOG��LQ�JHQHUDO��EH�FRQVLVWHQW�
ZLWK�VXFK�UXOHV�����������

���� :KHQ�LQFRQVLVWHQF\�WDNHV�WKH�IRUP�RI�EUHDFKHV�RI�D�UXOH��WKLV��WRR��GRHV�QRW�QHFHVVDULO\�
SUHYHQW� D� JHQHUDO� SUDFWLFH� IURP� EHLQJ� HVWDEOLVKHG�� 7KLV� LV� SDUWLFXODUO\� VR�ZKHQ� WKH� 6WDWH�
FRQFHUQHG�GHQLHV�WKH�YLRODWLRQ�RU�H[SUHVVHV�VXSSRUW�IRU�WKH�UXOH��$V�WKH�,QWHUQDWLRQDO�&RXUW�
RI�-XVWLFH�KDV�REVHUYHG���

� �

� ���� )LVKHULHV�FDVH��VHH�IRRWQRWH�����DERYH���DW�S�������$�FKDPEHU�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�
KHOG�LQ�WKH�*XOI�RI�0DLQH�FDVH�WKDW�ZKHUH�WKH�SUDFWLFH�GHPRQVWUDWHV�³WKDW�HDFK�VSHFLILF�FDVH�LV��LQ�WKH�
ILQDO�DQDO\VLV��GLIIHUHQW�IURP�DOO�WKH�RWKHUV�«��7KLV�SUHFOXGHV�WKH�SRVVLELOLW\�RI�WKRVH�FRQGLWLRQV�
DULVLQJ�ZKLFK�DUH�QHFHVVDU\�IRU�WKH�IRUPDWLRQ�RI�SULQFLSOHV�DQG�UXOHV�RI�FXVWRPDU\�ODZ´��'HOLPLWDWLRQ�
RI�WKH�0DULWLPH�%RXQGDU\�LQ�WKH�*XOI�RI�0DLQH�$UHD��VHH�IRRWQRWH�����DERYH���DW�S�������SDUD�������
6HH�DOVR��IRU�H[DPSOH��&RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��IRRWQRWH�����DERYH���DW�S�������³7KH�IDFWV�
EURXJKW�WR�WKH�NQRZOHGJH�RI�WKH�&RXUW�GLVFORVH�VR�PXFK�XQFHUWDLQW\�DQG�FRQWUDGLFWLRQ��VR�PXFK�
IOXFWXDWLRQ�DQG�GLVFUHSDQF\�LQ�WKH�H[HUFLVH�RI�GLSORPDWLF�DV\OXP�«�WKDW�LW�LV�QRW�SRVVLEOH�WR�GLVFHUQ�LQ�
DOO�WKLV�DQ\�FRQVWDQW�DQG�XQLIRUP�XVDJH�«�ZLWK�UHJDUG�WR�WKH�DOOHJHG�UXOH�RI�XQLODWHUDO�DQG�GHILQLWLYH�
TXDOLILFDWLRQ�RI�WKH�RIIHQFH´���DQG�,QWHUSUHWDWLRQ�RI�WKH�DLU�WUDQVSRUW�VHUYLFHV�DJUHHPHQW�EHWZHHQ�WKH�
8QLWHG�6WDWHV�RI�$PHULFD�DQG�,WDO\��$GYLVRU\�2SLQLRQ�RI����-XO\�������8QLWHG�1DWLRQV��5HSRUWV�RI�
,QWHUQDWLRQDO�$UELWUDO�$ZDUGV��815,$$���YRO��;9,��6DOHV�1R��(�)����9�����SS����±�����DW�S�������³,W�
LV�FRUUHFW�WKDW�RQO\�D�FRQVWDQW�SUDFWLFH��REVHUYHG�LQ�IDFW�DQG�ZLWKRXW�FKDQJH�FDQ�FRQVWLWXWH�D�UXOH�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ´���

� ���� 7KH�&DVH�RI�WKH�6�6��³/RWXV´��VHH�IRRWQRWH�����DERYH���DW�S������6HH�DOVR�1RUWK�6HD�&RQWLQHQWDO�6KHOI�
�IRRWQRWH�����DERYH���DW�S������SDUD������DQG�3URVHFXWRU�Y��0RLQLQD�)RIDQD�DQG�$OOLHX�.RQGHZD��&DVH�
1R��6&6/�������$��-XGJPHQW��$SSHDOV�&KDPEHU��RI����0D\�������6SHFLDO�&RXUW�IRU�6LHUUD�/HRQH��
SDUD�������

� ���� 0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��VHH�IRRWQRWH�����DERYH���DW�S������
SDUD�������

�
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LQVWDQFHV�RI�6WDWH�FRQGXFW�LQFRQVLVWHQW�ZLWK�D�JLYHQ�UXOH�VKRXOG�JHQHUDOO\�KDYH�EHHQ�
WUHDWHG�DV�EUHDFKHV�RI�WKDW�UXOH��QRW�DV�LQGLFDWLRQV�RI�WKH�UHFRJQLWLRQ�RI�D�QHZ�UXOH��,I�
D�6WDWH�DFWV�LQ�D�ZD\�SULPD�IDFLH�LQFRPSDWLEOH�ZLWK�D�UHFRJQL]HG�UXOH��EXW�GHIHQGV�LWV�
FRQGXFW�E\�DSSHDOLQJ�WR�H[FHSWLRQV�RU�MXVWLILFDWLRQV�FRQWDLQHG�ZLWKLQ�WKH�UXOH�LWVHOI��
WKHQ� ZKHWKHU� RU� QRW� WKH� 6WDWH¶V� FRQGXFW� LV� LQ� IDFW� MXVWLILDEOH� RQ� WKDW� EDVLV�� WKH�
VLJQLILFDQFH�RI�WKDW�DWWLWXGH�LV�WR�FRQILUP�UDWKHU�WKDQ�WR�ZHDNHQ�WKH�UXOH������

���� 3DUDJUDSK���UHIHUV�WR�WKH�WLPH�HOHPHQW��PDNLQJ�FOHDU�WKDW�D�UHODWLYHO\�VKRUW�SHULRG�LQ�
ZKLFK�D�JHQHUDO�SUDFWLFH�LV�IROORZHG�LV�QRW��LQ�DQG�RI�LWVHOI��DQ�REVWDFOH�WR�GHWHUPLQLQJ�WKDW�D�
FRUUHVSRQGLQJ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�H[LVWV��:KLOH�D�ORQJ�GXUDWLRQ�PD\�UHVXOW�
LQ�PRUH�H[WHQVLYH�SUDFWLFH��WLPH�LPPHPRULDO�RU�D�FRQVLGHUDEOH�RU�IL[HG�GXUDWLRQ�RI�D�JHQHUDO�
SUDFWLFH�LV�QRW�D�FRQGLWLRQ�IRU�WKH�H[LVWHQFH�RI�D�FXVWRPDU\�UXOH�����7KH�,QWHUQDWLRQDO�&RXUW�RI�
-XVWLFH�FRQILUPHG�WKLV�LQ�WKH�1RUWK�6HD�&RQWLQHQWDO�6KHOI�FDVHV��KROGLQJ�WKDW�³WKH�SDVVDJH�RI�
RQO\�D�VKRUW�SHULRG�RI�WLPH�LV�QRW�QHFHVVDULO\��RU�RI�LWVHOI��D�EDU�WR�WKH�IRUPDWLRQ�RI�D�QHZ�UXOH�
RI�FXVWRPDU\� LQWHUQDWLRQDO� ODZ´�����$V� WKLV�SDVVDJH�PDNHV�FOHDU��KRZHYHU�� VRPH�SHULRG�RI�
WLPH�PXVW�HODSVH�IRU�D�JHQHUDO�SUDFWLFH�WR�HPHUJH��WKHUH�LV�QR�VXFK�WKLQJ�DV�³LQVWDQW�FXVWRP´��

3DUW�)RXU�
$FFHSWHG�DV�ODZ��opinio juris��

� (VWDEOLVKLQJ� WKDW�D�FHUWDLQ�SUDFWLFH� LV� IROORZHG�FRQVLVWHQWO\�E\�D�VXIILFLHQWO\�
ZLGHVSUHDG�DQG�UHSUHVHQWDWLYH�QXPEHU�RI�6WDWHV�GRHV�QRW�LQ�LWVHOI�VXIILFH�LQ�RUGHU�WR�
LGHQWLI\� D� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� 3DUW� )RXU� FRQFHUQV� WKH� VHFRQG�
FRQVWLWXHQW� HOHPHQW� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� VRPHWLPHV� UHIHUUHG� WR� DV� WKH�
³VXEMHFWLYH´�RU�³SV\FKRORJLFDO´�HOHPHQW��ZKLFK�UHTXLUHV�WKDW�LQ�HDFK�FDVH��LW�LV�DOVR�
QHFHVVDU\�WR�EH�VDWLVILHG�WKDW�WKHUH�H[LVWV�DPRQJ�6WDWHV�DQ�DFFHSWDQFH�DV�ODZ��RSLQLR�
MXULV��DV�WR�WKH�ELQGLQJ�FKDUDFWHU�RI�WKH�SUDFWLFH�LQ�TXHVWLRQ���

&RQFOXVLRQ���
5HTXLUHPHQW�RI�DFFHSWDQFH�DV�ODZ��opinio juris��

��� 7KH�UHTXLUHPHQW��DV�D�FRQVWLWXHQW�HOHPHQW�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKDW�
WKH� JHQHUDO� SUDFWLFH� EH� DFFHSWHG� DV� ODZ� �RSLQLR� MXULV�� PHDQV� WKDW� WKH� SUDFWLFH� LQ�
TXHVWLRQ�PXVW�EH�XQGHUWDNHQ�ZLWK�D�VHQVH�RI�OHJDO�ULJKW�RU�REOLJDWLRQ���

��� $�JHQHUDO�SUDFWLFH�WKDW�LV�DFFHSWHG�DV�ODZ��RSLQLR�MXULV��LV�WR�EH�GLVWLQJXLVKHG�
IURP�PHUH�XVDJH�RU�KDELW���

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� �� VHHNV� WR� HQFDSVXODWH� WKH� QDWXUH� DQG� IXQFWLRQ� RI� WKH� VHFRQG�
FRQVWLWXHQW�HOHPHQW�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV����

���� 3DUDJUDSK���H[SODLQV�WKDW�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���DV�D�FRQVWLWXHQW�HOHPHQW�RI�
FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� UHIHUV� WR� WKH� UHTXLUHPHQW� WKDW� WKH� UHOHYDQW� SUDFWLFH� PXVW� EH�
XQGHUWDNHQ�ZLWK�D� VHQVH�RI� OHJDO� ULJKW�RU�REOLJDWLRQ�� WKDW� LV�� LW�PXVW�EH�DFFRPSDQLHG�E\�D�
FRQYLFWLRQ�WKDW�LW�LV�SHUPLWWHG��UHTXLUHG�RU�SURKLELWHG�E\�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�����,W�LV�
WKXV�FUXFLDO�WR�HVWDEOLVK��LQ�HDFK�FDVH��WKDW�6WDWHV�KDYH�DFWHG�LQ�D�FHUWDLQ�ZD\�EHFDXVH�WKH\�
IHOW� RU� EHOLHYHG� WKHPVHOYHV� OHJDOO\� FRPSHOOHG� RU� HQWLWOHG� WR� GR� VR� E\� UHDVRQ� RI� D� UXOH� RI�
FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� WKH\�PXVW� KDYH�SXUVXHG� WKH�SUDFWLFH� DV� D�PDWWHU� RI� ULJKW�� RU�
VXEPLWWHG�WR�LW�DV�D�PDWWHU�RI�REOLJDWLRQ��$V�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�VWUHVVHG�LQ�WKH�
1RUWK�6HD�&RQWLQHQWDO�6KHOI�MXGJPHQW���

� �

� ���� ,ELG��6HH�DOVR��IRU�H[DPSOH��3URVHFXWRU�Y��6DP�+LQJD�1RUPDQ��IRRWQRWH�����DERYH���SDUD������7KH�
VDPH�LV�WUXH�ZKHQ�DVVHVVLQJ�D�SDUWLFXODU�6WDWH¶V�SUDFWLFH��VHH�GUDIW�FRQFOXVLRQ����DERYH���

� ���� ,Q�ILHOGV�VXFK�DV�LQWHUQDWLRQDO�VSDFH�ODZ�RU�WKH�ODZ�RI�WKH�VHD��IRU�H[DPSOH��FXVWRPDU\�LQWHUQDWLRQDO�
ODZ�KDV�VRPHWLPHV�GHYHORSHG�UDSLGO\��

� ���� 1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������SDUD������
� �����:KLOH�DFFHSWDQFH�RI�D�FHUWDLQ�SUDFWLFH�DV�ODZ��RSLQLR�MXULV��KDV�RIWHQ�EHHQ�GHVFULEHG�LQ�WHUPV�RI�³D�

VHQVH�RI�OHJDO�REOLJDWLRQ´��GUDIW�FRQFOXVLRQ���XVHV�WKH�EURDGHU�ODQJXDJH�³D�VHQVH�RI�OHJDO�ULJKW�RU�
REOLJDWLRQ´�DV�6WDWHV�KDYH�ERWK�ULJKWV�DQG�REOLJDWLRQV�XQGHU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DQG�WKH\�PD\�
DFW�LQ�WKH�EHOLHI�WKDW�WKH\�KDYH�D�ULJKW�RU�DQ�REOLJDWLRQ��7KH�GUDIW�FRQFOXVLRQ�GRHV�QRW�VXJJHVW�WKDW��
ZKHUH�WKHUH�LV�QR�SURKLELWLRQ��D�6WDWH�QHHGV�WR�SRLQW�WR�D�ULJKW�WR�MXVWLI\�LWV�DFWLRQ��

�
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1RW�RQO\�PXVW�WKH�DFWV�FRQFHUQHG�DPRXQW�WR�D�VHWWOHG�SUDFWLFH��EXW�WKH\�PXVW�DOVR�EH�
VXFK��RU�EH�FDUULHG�RXW�LQ�VXFK�D�ZD\��DV�WR�EH�HYLGHQFH�RI�D�EHOLHI�WKDW�WKLV�SUDFWLFH�LV�
UHQGHUHG�REOLJDWRU\�E\�WKH�H[LVWHQFH�RI�D�UXOH�RI�ODZ�UHTXLULQJ�LW��7KH�QHHG�IRU�VXFK�D�
EHOLHI��L�H���WKH�H[LVWHQFH�RI�D�VXEMHFWLYH�HOHPHQW��LV�LPSOLFLW�LQ�WKH�YHU\�QRWLRQ�RI�WKH�
RSLQLR�MXULV�VLYH�QHFHVVLWDWLV��7KH�6WDWHV�FRQFHUQHG�PXVW�WKHUHIRUH�IHHO�WKDW�WKH\�DUH�
FRQIRUPLQJ�WR�ZKDW�DPRXQWV�WR�D�OHJDO�REOLJDWLRQ�����

���� $FFHSWDQFH�DV�ODZ��RSLQLR�MXULV��LV�WR�EH�GLVWLQJXLVKHG�IURP�RWKHU��H[WUDOHJDO�PRWLYHV�
IRU�DFWLRQ��VXFK�DV�FRPLW\��SROLWLFDO�H[SHGLHQF\�RU�FRQYHQLHQFH��LI�WKH�SUDFWLFH�LQ�TXHVWLRQ�LV�
PRWLYDWHG�VROHO\�E\�VXFK�RWKHU�FRQVLGHUDWLRQV��QR�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�WR�EH�
LGHQWLILHG��7KXV�LQ�WKH�$V\OXP�FDVH�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�GHFOLQHG�WR�UHFRJQL]H�
WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�ZKHUH�WKH�DOOHJHG�LQVWDQFHV�RI�SUDFWLFH�
ZHUH�QRW�VKRZQ�WR�EH��LQWHU�DOLD���

H[HUFLVHG�E\�WKH�6WDWHV�JUDQWLQJ�DV\OXP�DV�D�ULJKW�DSSHUWDLQLQJ�WR�WKHP�DQG�UHVSHFWHG�
E\�WKH�WHUULWRULDO�6WDWHV�DV�D�GXW\�LQFXPEHQW�RQ�WKHP�DQG�QRW�PHUHO\�IRU�UHDVRQV�RI�
SROLWLFDO�H[SHGLHQF\��«�FRQVLGHUDWLRQV�RI�FRQYHQLHQFH�RU�VLPSOH�SROLWLFDO�H[SHGLHQF\�
VHHP�WR�KDYH�OHG�WKH�WHUULWRULDO�6WDWH�WR�UHFRJQL]H�DV\OXP�ZLWKRXW�WKDW�GHFLVLRQ�EHLQJ�
GLFWDWHG�E\�DQ\�IHHOLQJ�RI�OHJDO�REOLJDWLRQ�����

���� 6HHNLQJ�WR�FRPSO\�ZLWK�D�WUHDW\�REOLJDWLRQ�DV�D�WUHDW\�REOLJDWLRQ��PXFK�OLNH�VHHNLQJ�
WR� FRPSO\� ZLWK� GRPHVWLF� ODZ�� LV� QRW� DFFHSWDQFH� DV� ODZ� IRU� WKH� SXUSRVH� RI� LGHQWLI\LQJ�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��SUDFWLFH�XQGHUWDNHQ�ZLWK�VXFK�LQWHQWLRQ�GRHV�QRW��E\�LWVHOI��OHDG�
WR�DQ�LQIHUHQFH�DV�WR�WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�����$�6WDWH�PD\�
ZHOO�UHFRJQL]H�WKDW�LW�LV�ERXQG�E\�D�FHUWDLQ�REOLJDWLRQ�E\�IRUFH�RI�ERWK�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ�DQG� WUHDW\�� EXW� WKLV�ZRXOG�QHHG� WR�EH�SURYHG��2Q� WKH� RWKHU�KDQG��ZKHQ�6WDWHV� DFW� LQ�
FRQIRUPLW\� ZLWK� D� WUHDW\� SURYLVLRQ� E\� ZKLFK� WKH\� DUH� QRW� ERXQG�� RU� DSSO\� FRQYHQWLRQDO�
SURYLVLRQV�LQ�WKHLU�UHODWLRQV�ZLWK�QRQ�SDUWLHV�WR�WKH�WUHDW\��WKLV�PD\�HYLGHQFH�WKH�H[LVWHQFH�RI�
DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��LQ�WKH�DEVHQFH�RI�DQ\�H[SODQDWLRQ�WR�WKH�FRQWUDU\���

���� $FFHSWDQFH� DV� ODZ� �RSLQLR� MXULV�� LV� WR� EH� VRXJKW� ZLWK� UHVSHFW� WR� ERWK� WKH� 6WDWHV�
HQJDJLQJ�LQ�WKH�UHOHYDQW�SUDFWLFH�DQG�WKRVH�LQ�D�SRVLWLRQ�WR�UHDFW�WR�LW��ZKR�PXVW�EH�VKRZQ�WR�
KDYH�XQGHUVWRRG�WKH�SUDFWLFH�DV�EHLQJ�LQ�DFFRUGDQFH�ZLWK�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�����,W�LV�
QRW�QHFHVVDU\�WR�HVWDEOLVK�WKDW�DOO�6WDWHV�KDYH�UHFRJQL]HG��DFFHSWHG�DV�ODZ��WKH�DOOHJHG�UXOH�
DV�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��LW�LV�EURDG�DQG�UHSUHVHQWDWLYH�DFFHSWDQFH��WRJHWKHU�
ZLWK�QR�RU�OLWWOH�REMHFWLRQ��WKDW�LV�UHTXLUHG������

� �

� ���� 1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������SDUD������VHH�DOVR�SDUDJUDSK����
�UHIHUULQJ�WR�WKH�UHTXLUHPHQW�WKDW�6WDWHV�³EHOLHYHG�WKHPVHOYHV�WR�EH�DSSO\LQJ�D�PDQGDWRU\�UXOH�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ´���7KH�&RXUW�KDV�DOVR�UHIHUUHG��LQWHU�DOLD��WR�³D�SUDFWLFH�LOOXVWUDWLYH�RI�
EHOLHI�LQ�D�NLQG�RI�JHQHUDO�ULJKW�IRU�6WDWHV´��0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�
1LFDUDJXD��VHH�IRRWQRWH�����DERYH���DW�S�������SDUD��������

� ���� &RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��VHH�IRRWQRWH�����DERYH���DW�SS������DQG������6HH�DOVR�7KH�&DVH�RI�
WKH�6�6��³/RWXV´��IRRWQRWH�����DERYH���DW�S������³(YHQ�LI�WKH�UDULW\�RI�WKH�MXGLFLDO�GHFLVLRQV�WR�EH�
IRXQG�DPRQJ�WKH�UHSRUWHG�FDVHV�ZHUH�VXIILFLHQW�WR�SURYH�LQ�SRLQW�RI�IDFW�WKH�FLUFXPVWDQFH�DOOHJHG�«�LW�
ZRXOG�PHUHO\�VKRZ�WKDW�6WDWHV�KDG�RIWHQ��LQ�SUDFWLFH��DEVWDLQHG�IURP�LQVWLWXWLQJ�FULPLQDO�SURFHHGLQJV��
DQG�QRW�WKDW�WKH\�UHFRJQL]HG�WKHPVHOYHV�DV�EHLQJ�REOLJHG�WR�GR�VR��IRU�RQO\�LI�VXFK�DEVWHQWLRQ�ZHUH�
EDVHG�RQ�WKHLU�EHLQJ�FRQVFLRXV�RI�KDYLQJ�D�GXW\�WR�DEVWDLQ�ZRXOG�LW�EH�SRVVLEOH�WR�VSHDN�RI�DQ�
LQWHUQDWLRQDO�FXVWRP��7KH�DOOHJHG�IDFW�GRHV�QRW�DOORZ�RQH�WR�LQIHU�WKDW�6WDWHV�KDYH�EHHQ�FRQVFLRXV�RI�
KDYLQJ�VXFK�D�GXW\��RQ�WKH�RWKHU�KDQG�«�WKHUH�DUH�RWKHU�FLUFXPVWDQFHV�FDOFXODWHG�WR�VKRZ�WKDW�WKH�
FRQWUDU\�LV�WUXH´���DQG�0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��VHH�IRRWQRWH�
����DERYH���DW�SS�����±�����SDUDV�����±�����

� ���� 6HH��IRU�H[DPSOH��1RUWK�6HD�&RQWLQHQWDO�6KHOI��IRRWQRWH�����DERYH���DW�S������SDUD������$�SDUWLFXODU�
GLIILFXOW\�PD\�WKXV�DULVH�LQ�DVFHUWDLQLQJ�ZKHWKHU�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�KDV�HPHUJHG�
ZKHUH�D�QRQ�GHFODUDWRU\�WUHDW\�KDV�DWWUDFWHG�YLUWXDOO\�XQLYHUVDO�SDUWLFLSDWLRQ��

� ���� 6HH�0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��IRRWQRWH�����DERYH���DW�S�������
SDUD�������³(LWKHU�WKH�6WDWHV�WDNLQJ�VXFK�DFWLRQ�RU�RWKHU�6WDWHV�LQ�D�SRVLWLRQ�WR�UHDFW�WR�LW��PXVW�KDYH�
EHKDYHG�VR�WKDW�WKHLU�FRQGXFW�LV�µHYLGHQFH�RI�D�EHOLHI�WKDW�WKLV�SUDFWLFH�LV�UHQGHUHG�REOLJDWRU\�E\�WKH�
H[LVWHQFH�RI�D�UXOH�RI�ODZ�UHTXLULQJ�LW¶´��FLWLQJ�WKH�1RUWK�6HD�&RQWLQHQWDO�6KHOI�MXGJPHQW����

� ���� 7KXV��ZKHUH�³WKH�PHPEHUV�RI�WKH�LQWHUQDWLRQDO�FRPPXQLW\�DUH�SURIRXQGO\�GLYLGHG´�RQ�WKH�TXHVWLRQ�RI�
ZKHWKHU�D�FHUWDLQ�SUDFWLFH�LV�DFFRPSDQLHG�E\�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���QR�VXFK�DFFHSWDQFH�DV�

�



$�������

���� *(����������

���� 3DUDJUDSK� �� HPSKDVL]HV� WKDW�� ZLWKRXW� DFFHSWDQFH� DV� ODZ� �RSLQLR� MXULV��� D� JHQHUDO�
SUDFWLFH�PD\�QRW�EH�FRQVLGHUHG�DV�FUHDWLYH��RU�H[SUHVVLYH��RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��LW�
LV�PHUH�XVDJH�RU�KDELW��,Q�RWKHU�ZRUGV��SUDFWLFH�WKDW�6WDWHV�FRQVLGHU�WKHPVHOYHV�OHJDOO\�IUHH�
HLWKHU�WR�IROORZ�RU�WR�GLVUHJDUG�GRHV�QRW�FRQWULEXWH�WR�RU�UHIOHFW�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�
�XQOHVV� WKH� UXOH� WR� EH� LGHQWLILHG� LWVHOI� SURYLGHV� IRU� VXFK� D� FKRLFH�� ��� �1RW� DOO� REVHUYHG�
UHJXODULWLHV� RI� LQWHUQDWLRQDO� FRQGXFW� EHDU� OHJDO� VLJQLILFDQFH�� GLSORPDWLF� FRXUWHVLHV�� IRU�
H[DPSOH��VXFK�DV�WKH�SURYLVLRQ�RI�UHG�FDUSHWV�IRU�YLVLWLQJ�KHDGV�RI�6WDWH��DUH�QRW�DFFRPSDQLHG�
E\�DQ\�VHQVH�RI�OHJDO�REOLJDWLRQ�DQG�WKXV�FRXOG�QRW�JHQHUDWH�RU�DWWHVW�WR�DQ\�OHJDO�GXW\�RU�ULJKW�
WR�DFW�DFFRUGLQJO\�����

&RQFOXVLRQ����
)RUPV�RI�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ��opinio juris���

��� (YLGHQFH�RI�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��PD\�WDNH�D�ZLGH�UDQJH�RI�IRUPV���

��� )RUPV� RI� HYLGHQFH� RI� DFFHSWDQFH� DV� ODZ� �RSLQLR� MXULV�� LQFOXGH�� EXW� DUH� QRW�
OLPLWHG� WR�� SXEOLF� VWDWHPHQWV� PDGH� RQ� EHKDOI� RI� 6WDWHV�� RIILFLDO� SXEOLFDWLRQV��
JRYHUQPHQW�OHJDO�RSLQLRQV��GLSORPDWLF�FRUUHVSRQGHQFH��GHFLVLRQV�RI�QDWLRQDO�FRXUWV��
WUHDW\� SURYLVLRQV�� DQG� FRQGXFW� LQ� FRQQHFWLRQ� ZLWK� UHVROXWLRQV� DGRSWHG� E\� DQ�
LQWHUQDWLRQDO�RUJDQL]DWLRQ�RU�DW�DQ�LQWHUJRYHUQPHQWDO�FRQIHUHQFH���

��� )DLOXUH�WR�UHDFW�RYHU�WLPH�WR�D�SUDFWLFH�PD\�VHUYH�DV�HYLGHQFH�RI�DFFHSWDQFH�DV�
ODZ� �RSLQLR� MXULV��� SURYLGHG� WKDW� 6WDWHV� ZHUH� LQ� D� SRVLWLRQ� WR� UHDFW� DQG� WKH�
FLUFXPVWDQFHV�FDOOHG�IRU�VRPH�UHDFWLRQ���

� � &RPPHQWDU\�

���� 'UDIW�FRQFOXVLRQ����FRQFHUQV�WKH�HYLGHQFH�IURP�ZKLFK�DFFHSWDQFH�RI�D�JLYHQ�SUDFWLFH�
DV�ODZ��RSLQLR�MXULV��PD\�EH�DVFHUWDLQHG��,W�UHIOHFWV�WKH�IDFW�WKDW�DFFHSWDQFH�DV�ODZ�PD\�EH�
PDGH�NQRZQ�WKURXJK�YDULRXV�PDQLIHVWDWLRQV�RI�6WDWH�EHKDYLRXU��ZKLFK�VKRXOG�EH�FDUHIXOO\�
DVVHVVHG�WR�GHWHUPLQH�ZKHWKHU��LQ�DQ\�JLYHQ�FDVH��WKH\�DFWXDOO\�UHIOHFW�D�6WDWH¶V�YLHZV�RQ�WKH�
FXUUHQW�VWDWH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

���� 3DUDJUDSK���VHWV�IRUWK� WKH�JHQHUDO�SURSRVLWLRQ� WKDW�DFFHSWDQFH�DV� ODZ��RSLQLR� MXULV��
PD\�EH�UHIOHFWHG�LQ�D�ZLGH�YDULHW\�RI�IRUPV��6WDWHV�PD\�H[SUHVV�WKHLU�UHFRJQLWLRQ��RU�UHMHFWLRQ��
RI� WKH� H[LVWHQFH� RI� D� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� LQ� PDQ\� ZD\V�� 6XFK� FRQGXFW�
LQGLFDWLYH�RI�DFFHSWDQFH�DV�ODZ�VXSSRUWLQJ�DQ�DOOHJHG�UXOH�HQFRPSDVVHV��DV�WKH�VXEVHTXHQW�
SDUDJUDSKV�PDNH�FOHDU��ERWK�VWDWHPHQWV�DQG�SK\VLFDO�DFWLRQV��DV�ZHOO�DV�LQDFWLRQ��FRQFHUQLQJ�
WKH�SUDFWLFH�LQ�TXHVWLRQ��

���� 3DUDJUDSK���SURYLGHV�D�QRQ�H[KDXVWLYH�OLVW�RI�IRUPV�RI�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ�
�RSLQLR�MXULV���LQFOXGLQJ�WKRVH�PRVW�FRPPRQO\�UHVRUWHG�WR�IRU�VXFK�SXUSRVH�����6XFK�IRUPV�RI�

� �

ODZ�FRXOG�EH�VDLG�WR�H[LVW��VHH�/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��IRRWQRWH�����
DERYH���DW�S�������SDUD������

� ���� ,Q�WKH�5LJKW�RI�3DVVDJH�FDVH�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�WKXV�REVHUYHG��ZLWK�UHVSHFW�WR�WKH�
SDVVDJH�RI�DUPHG�IRUFHV�DQG�DUPHG�SROLFH��WKDW�³>W@KH�SUDFWLFH�SUHGLFDWHV�WKDW�WKH�WHUULWRULDO�VRYHUHLJQ�
KDG�WKH�GLVFUHWLRQDU\�SRZHU�WR�ZLWKGUDZ�RU�WR�UHIXVH�SHUPLVVLRQ��,W�LV�DUJXHG�WKDW�SHUPLVVLRQ�ZDV�
DOZD\V�JUDQWHG��EXW�WKLV�GRHV�QRW��LQ�WKH�RSLQLRQ�RI�WKH�&RXUW��DIIHFW�WKH�OHJDO�SRVLWLRQ��7KHUH�LV�
QRWKLQJ�LQ�WKH�UHFRUG�WR�VKRZ�WKDW�JUDQW�RI�SHUPLVVLRQ�ZDV�LQFXPEHQW�RQ�WKH�%ULWLVK�RU�RQ�,QGLD�DV�DQ�
REOLJDWLRQ´��&DVH�FRQFHUQLQJ�5LJKW�RI�3DVVDJH�RYHU�,QGLDQ�7HUULWRU\��VHH�IRRWQRWH�����DERYH���DW�SS��
��±�����,Q�WKH�-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH�FDVH��WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�VLPLODUO\�
KHOG��LQ�VHHNLQJ�WR�GHWHUPLQH�WKH�FRQWHQW�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKDW��³>Z@KLOH�LW�PD\�
EH�WUXH�WKDW�6WDWHV�VRPHWLPHV�GHFLGH�WR�DFFRUG�DQ�LPPXQLW\�PRUH�H[WHQVLYH�WKDQ�WKDW�UHTXLUHG�E\�
LQWHUQDWLRQDO�ODZ��IRU�SUHVHQW�SXUSRVHV��WKH�SRLQW�LV�WKDW�WKH�JUDQW�RI�LPPXQLW\�LQ�VXFK�D�FDVH�LV�QRW�
DFFRPSDQLHG�E\�WKH�UHTXLVLWH�RSLQLR�MXULV�DQG�WKHUHIRUH�VKHGV�QR�OLJKW�XSRQ�WKH�LVVXH�FXUUHQWO\�XQGHU�
FRQVLGHUDWLRQ�E\�WKH�&RXUW´��-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��VHH�IRRWQRWH�����DERYH���DW�S��
�����SDUD�������

� ���� 7KH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�REVHUYHG�WKDW�LQGHHG�³>W@KHUH�DUH�PDQ\�LQWHUQDWLRQDO�DFWV��H�J���LQ�
WKH�ILHOG�RI�FHUHPRQLDO�DQG�SURWRFRO��ZKLFK�DUH�SHUIRUPHG�DOPRVW�LQYDULDEO\��EXW�ZKLFK�DUH�PRWLYDWHG�
RQO\�E\�FRQVLGHUDWLRQV�RI�FRXUWHV\��FRQYHQLHQFH�RU�WUDGLWLRQ��DQG�QRW�E\�DQ\�VHQVH�RI�OHJDO�GXW\´�
�1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������SDUD�������

� �����6HH�DOVR�GRFXPHQW�$�&1��������:D\V�DQG�PHDQV�IRU�PDNLQJ�WKH�HYLGHQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ�PRUH�UHDGLO\�DYDLODEOH��PHPRUDQGXP�E\�WKH�6HFUHWDULDW���������
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HYLGHQFH� PD\� DOVR� LQGLFDWH� ODFN� RI� DFFHSWDQFH� DV� ODZ�� 7KHUH� LV� VRPH� FRPPRQ� JURXQG�
EHWZHHQ�WKH�IRUPV�RI�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ�DQG�WKH�IRUPV�RI�6WDWH�SUDFWLFH�UHIHUUHG�
WR� LQ� GUDIW� FRQFOXVLRQ� ��� SDUDJUDSK� �� DERYH�����LQ� SDUW�� WKLV� UHIOHFWV� WKH� IDFW� WKDW� WKH� WZR�
HOHPHQWV�PD\�DW� WLPHV�EH� IRXQG� LQ� WKH� VDPH�PDWHULDO� �EXW�� HYHQ� WKHQ�� WKHLU� LGHQWLILFDWLRQ�
UHTXLUHV� D� VHSDUDWH� H[HUFLVH� LQ� HDFK� FDVH������ ,Q� DQ\� HYHQW�� VWDWHPHQWV� DUH�PRUH� OLNHO\� WR�
HPERG\� WKH� OHJDO� FRQYLFWLRQ� RI� WKH� 6WDWH�� DQG� PD\� RIWHQ� EH� PRUH� XVHIXOO\� UHJDUGHG� DV�
H[SUHVVLRQV�RI�DFFHSWDQFH�DV�ODZ��RU�RWKHUZLVH��UDWKHU�WKDQ�LQVWDQFHV�RI�SUDFWLFH��

���� $PRQJ�WKH�IRUPV�RI�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���DQ�H[SUHVV�SXEOLF�
VWDWHPHQW�RQ�EHKDOI�RI�D�6WDWH�WKDW�D�JLYHQ�SUDFWLFH�LV�SHUPLWWHG��SURKLELWHG�RU�PDQGDWHG�XQGHU�
FXVWRPDU\� LQWHUQDWLRQDO� ODZ�SURYLGHV� WKH� FOHDUHVW� LQGLFDWLRQ� WKDW� WKH�6WDWH�KDV� DYRLGHG�RU�
XQGHUWDNHQ�VXFK�SUDFWLFH��RU�UHFRJQL]HG�WKDW�LW�ZDV�ULJKWIXOO\�XQGHUWDNHQ�RU�DYRLGHG�E\�RWKHUV��
RXW�RI�D�VHQVH�RI�OHJDO�ULJKW�RU�REOLJDWLRQ��6LPLODUO\�� WKH�HIIHFW�RI�SUDFWLFH�LQ�OLQH�ZLWK�WKH�
VXSSRVHG�UXOH�PD\�EH�QXOOLILHG�E\�FRQWHPSRUDQHRXV�VWDWHPHQWV�WKDW�QR� VXFK�UXOH�H[LVWV�����
(LWKHU�ZD\��VXFK�VWDWHPHQWV�FRXOG�EH�PDGH��IRU�H[DPSOH��LQ�GHEDWHV�LQ�PXOWLODWHUDO�VHWWLQJV��
ZKHQ�LQWURGXFLQJ�GUDIW�OHJLVODWLRQ�EHIRUH�WKH�OHJLVODWXUH��DV�DVVHUWLRQV�PDGH�LQ�ZULWWHQ�DQG�
RUDO� SOHDGLQJV�EHIRUH� FRXUWV� DQG� WULEXQDOV�� LQ�SURWHVWV� FKDUDFWHUL]LQJ� WKH� FRQGXFW� RI� RWKHU�
6WDWHV� DV� XQODZIXO�� DQG� LQ� UHVSRQVH� WR� SURSRVDOV� IRU� FRGLILFDWLRQ�� 7KH\� PD\� EH� PDGH�
LQGLYLGXDOO\�RU�MRLQWO\�ZLWK�RWKHUV���

���� 7KH�RWKHU�IRUPV�RI�HYLGHQFH�OLVWHG�LQ�SDUDJUDSK���PD\�DOVR�EH�RI�SDUWLFXODU�DVVLVWDQFH�
LQ�DVFHUWDLQLQJ�WKH�OHJDO�SRVLWLRQ�RI�6WDWHV�LQ�UHODWLRQ�WR�FHUWDLQ�SUDFWLFHV��$PRQJ�WKHVH��WKH�
WHUP� ³RIILFLDO� SXEOLFDWLRQV´� FRYHUV� GRFXPHQWV� SXEOLVKHG� LQ� WKH� QDPH� RI� D� 6WDWH�� VXFK� DV�
PLOLWDU\�PDQXDOV�DQG�RIILFLDO�PDSV��LQ�ZKLFK�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��PD\�EH�IRXQG��
3XEOLVKHG�RSLQLRQV�RI�JRYHUQPHQW�OHJDO�DGYLVHUV�PD\�OLNHZLVH�VKHG�OLJKW�RQ�D�6WDWH¶V�OHJDO�
SRVLWLRQ��WKRXJK�QRW�LI�WKH�6WDWH�GHFOLQHG�WR�IROORZ�WKH�DGYLFH��'LSORPDWLF�FRUUHVSRQGHQFH�
PD\�LQFOXGH��IRU�H[DPSOH��FLUFXODU�QRWHV�WR�GLSORPDWLF�PLVVLRQV��VXFK�DV�WKRVH�RQ�SULYLOHJHV�
DQG�LPPXQLWLHV��1DWLRQDO�OHJLVODWLRQ��ZKLOH�LW�LV�PRVW�RIWHQ�WKH�SURGXFW�RI�SROLWLFDO�FKRLFHV��
PD\�EH�YDOXDEOH�DV�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ��SDUWLFXODUO\�ZKHUH�LW�KDV�EHHQ�VSHFLILHG�
�IRU�H[DPSOH��LQ�FRQQHFWLRQ�ZLWK�WKH�SDVVDJH�RI�WKH�OHJLVODWLRQ��WKDW�LW�LV�PDQGDWHG�XQGHU�RU�
JLYHV�HIIHFW�WR�FXVWRPDU\�LQWHUQDWLRQDO� ODZ��'HFLVLRQV�RI�QDWLRQDO�FRXUWV�PD\�DOVR�FRQWDLQ�
VXFK�VWDWHPHQWV�ZKHQ�SURQRXQFLQJ�XSRQ�TXHVWLRQV�RI�LQWHUQDWLRQDO�ODZ���

���� 0XOWLODWHUDO� GUDIWLQJ� DQG� GLSORPDWLF� SURFHVVHV�PD\� DIIRUG� YDOXDEOH� DQG� DFFHVVLEOH�
HYLGHQFH� DV� WR� WKH� OHJDO� FRQYLFWLRQV� RI� 6WDWHV� ZLWK� UHVSHFW� WR� WKH� FRQWHQW� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��KHQFH�WKH�UHIHUHQFH�WR�³WUHDW\�SURYLVLRQV´�DQG�WR�³FRQGXFW�LQ�FRQQHFWLRQ�
ZLWK� UHVROXWLRQV� DGRSWHG� E\� DQ� LQWHUQDWLRQDO� RUJDQL]DWLRQ� RU� DW� DQ� LQWHUJRYHUQPHQWDO�
FRQIHUHQFH´��7KHLU�SRWHQWLDO�XWLOLW\�LQ�WKH�LGHQWLILFDWLRQ�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ�LV�H[DPLQHG�LQ�JUHDWHU�GHWDLO�LQ�GUDIW�FRQFOXVLRQV����DQG�����EHORZ��

���� 3DUDJUDSK���DSSOLHV�PXWDWLV�PXWDQGLV�WR�WKH�IRUPV�RI�HYLGHQFH�RI�DFFHSWDQFH�RI�ODZ�
�RSLQLR�MXULV��RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV���

���� 3DUDJUDSK���SURYLGHV�WKDW��XQGHU�FHUWDLQ�FRQGLWLRQV��IDLOXUH�E\�6WDWHV�WR�UHDFW��ZLWKLQ�
D�UHDVRQDEOH�WLPH��PD\�DOVR��LQ�WKH�ZRUGV�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�LQ�WKH�)LVKHULHV�
FDVH��³>EHDU@�ZLWQHVV�WR�WKH�IDFW�WKDW�WKH\�GLG�QRW�FRQVLGHU�«�>D�FHUWDLQ�SUDFWLFH�XQGHUWDNHQ�
E\�RWKHUV@�WR�EH�FRQWUDU\�WR�LQWHUQDWLRQDO�ODZ´�����7ROHUDQFH�RI�D�FHUWDLQ�SUDFWLFH�PD\�LQGHHG�
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� �����7KHUH�DUH�DOVR�GLIIHUHQFHV�EHWZHHQ�WKH�OLVWV��DV�WKH\�DUH�LQWHQGHG�WR�UHIHU�WR�WKH�SULQFLSDO�H[DPSOHV�
FRQQHFWHG�ZLWK�HDFK�RI�WKH�FRQVWLWXHQW�HOHPHQWV��

� ���� 6HH�GUDIW�FRQFOXVLRQ����SDUDJUDSK����DERYH��
� ���� $W�WLPHV�WKH�SUDFWLFH�LWVHOI�LV�DFFRPSDQLHG�E\�DQ�H[SUHVV�GLVDYRZDO�RI�OHJDO�REOLJDWLRQ��VXFK�DV�ZKHQ�

6WDWHV�SD\�FRPSHQVDWLRQ�H[�JUDWLD�IRU�GDPDJH�FDXVHG�WR�IRUHLJQ�GLSORPDWLF�SURSHUW\��
� ���� )LVKHULHV�FDVH��VHH�IRRWQRWH�����DERYH���DW�S�������6HH�DOVR�7KH�&DVH�RI�WKH�6�6��³/RWXV´��IRRWQRWH�

����DERYH���DW�S������³WKH�&RXUW�IHHOV�FDOOHG�XSRQ�WR�OD\�VWUHVV�XSRQ�WKH�IDFW�WKDW�LW�GRHV�QRW�DSSHDU�
WKDW�WKH�6WDWHV�FRQFHUQHG�KDYH�REMHFWHG�WR�FULPLQDO�SURFHHGLQJV�LQ�UHVSHFW�RI�FROOLVLRQ�FDVHV�EHIRUH�
WKH�FRXUWV�RI�D�FRXQWU\�RWKHU�WKDQ�WKDW�WKH�IODJ�RI�ZKLFK�ZDV�IORZQ��RU�WKDW�WKH\�KDYH�PDGH�SURWHVWV��
WKHLU�FRQGXFW�GRHV�QRW�DSSHDU�WR�KDYH�GLIIHUHG�DSSUHFLDEO\�IURP�WKDW�REVHUYHG�E\�WKHP�LQ�DOO�FDVHV�RI�
FRQFXUUHQW�MXULVGLFWLRQ��7KLV�IDFW�LV�GLUHFWO\�RSSRVHG�WR�WKH�H[LVWHQFH�RI�D�WDFLW�FRQVHQW�RQ�WKH�SDUW�RI�
6WDWHV�WR�WKH�H[FOXVLYH�MXULVGLFWLRQ�RI�WKH�6WDWH�ZKRVH�IODJ�LV�IORZQ��VXFK�DV�WKH�$JHQW�IRU�WKH�)UHQFK�
*RYHUQPHQW�KDV�WKRXJKW�LW�SRVVLEOH�WR�GHGXFH�IURP�WKH�LQIUHTXHQF\�RI�TXHVWLRQV�RI�MXULVGLFWLRQ�EHIRUH�
FULPLQDO�FRXUWV��,W�VHHPV�KDUGO\�SUREDEOH��DQG�LW�ZRXOG�QRW�EH�LQ�DFFRUGDQFH�ZLWK�LQWHUQDWLRQDO�
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VHUYH�DV�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��ZKHQ�LW�UHSUHVHQWV�FRQFXUUHQFH�LQ�WKDW�
SUDFWLFH��)RU�VXFK�D�ODFN�RI�RSHQ�REMHFWLRQ�RU�SURWHVW�WR�KDYH�WKLV�SUREDWLYH�YDOXH��KRZHYHU��
WZR�UHTXLUHPHQWV�PXVW�EH�VDWLVILHG�LQ�WKH�FLUFXPVWDQFHV�RI�HDFK�FDVH�LQ�RUGHU�WR�HQVXUH�WKDW�
VXFK� LQDFWLRQ� GRHV� QRW� GHULYH� IURP� FDXVHV� XQUHODWHG� WR� WKH� OHJDOLW\� RI� WKH� SUDFWLFH� LQ�
TXHVWLRQ�����)LUVW��LW�LV�HVVHQWLDO�WKDW�D�UHDFWLRQ�WR�WKH�SUDFWLFH�LQ�TXHVWLRQ�ZRXOG�KDYH�EHHQ�
FDOOHG� IRU�����WKLV�PD\�EH� WKH� FDVH�� IRU� H[DPSOH��ZKHUH� WKH�SUDFWLFH� LV� RQH� WKDW� DIIHFWV�²�
XVXDOO\�XQIDYRXUDEO\�²�WKH�LQWHUHVWV�RU�ULJKWV�RI�WKH�6WDWH�IDLOLQJ�RU�UHIXVLQJ�WR�DFW�����6HFRQG��
WKH�UHIHUHQFH�WR�D�6WDWH�EHLQJ�³LQ�D�SRVLWLRQ�WR�UHDFW´�PHDQV�WKDW�WKH�6WDWH�FRQFHUQHG�PXVW�
KDYH�KDG�NQRZOHGJH�RI� WKH�SUDFWLFH� �ZKLFK� LQFOXGHV�FLUFXPVWDQFHV�ZKHUH��EHFDXVH�RI� WKH�
SXEOLFLW\�JLYHQ�WR�WKH�SUDFWLFH��LW�PXVW�EH�DVVXPHG�WKDW�WKH�6WDWH�KDG�VXFK�NQRZOHGJH���DQG�
WKDW�LW�PXVW�KDYH�KDG�VXIILFLHQW�WLPH�DQG�DELOLW\�WR�DFW��:KHUH�D�6WDWH�GLG�QRW�RU�FRXOG�QRW�
KDYH�EHHQ�H[SHFWHG�WR�NQRZ�RI�D�FHUWDLQ�SUDFWLFH��RU�KDV�QRW�\HW�KDG�D�UHDVRQDEOH�WLPH�WR�
UHVSRQG��LQDFWLRQ�FDQQRW�EH�DWWULEXWHG�WR�DQ�DFNQRZOHGJPHQW�WKDW�VXFK�SUDFWLFH�ZDV�PDQGDWHG�
�RU� SHUPLWWHG�� XQGHU� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� $� 6WDWH� PD\� DOVR� SURYLGH� RWKHU�
H[SODQDWLRQV�IRU�LWV�LQDFWLRQ��

3DUW�)LYH�
6LJQLILFDQFH�RI�FHUWDLQ�PDWHULDOV�IRU�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��

���� 9DULRXV� PDWHULDOV� RWKHU� WKDQ� SULPDU\� HYLGHQFH� RI� DOOHJHG� LQVWDQFHV� RI� SUDFWLFH�
DFFHSWHG� DV� ODZ� �DFFRPSDQLHG� E\� RSLQLR� MXULV�� PD\� EH� FRQVXOWHG� LQ� WKH� SURFHVV� RI�
GHWHUPLQLQJ� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� 7KHVH�
FRPPRQO\�LQFOXGH�ZULWWHQ�WH[WV�EHDULQJ�RQ�OHJDO�PDWWHUV��LQ�SDUWLFXODU�WUHDWLHV��UHVROXWLRQV�RI�
LQWHUQDWLRQDO� RUJDQL]DWLRQV� DQG� LQWHUJRYHUQPHQWDO� FRQIHUHQFHV�� MXGLFLDO� GHFLVLRQV� �RI� ERWK�
LQWHUQDWLRQDO�DQG�QDWLRQDO�FRXUWV���DQG�VFKRODUO\�ZRUNV��6XFK�WH[WV�PD\�DVVLVW�LQ�FROOHFWLQJ��
V\QWKHVL]LQJ�RU�LQWHUSUHWLQJ�SUDFWLFH�UHOHYDQW�WR�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��DQG�PD\�RIIHU�SUHFLVH�IRUPXODWLRQV�WR�IUDPH�DQG�JXLGH�DQ�LQTXLU\�LQWR�LWV�WZR�FRQVWLWXHQW�
HOHPHQWV��3DUW�)LYH� VHHNV� WR� H[SODLQ� WKH�SRWHQWLDO� VLJQLILFDQFH�RI� WKHVH�PDWHULDOV��PDNLQJ�
FOHDU�WKDW�LW�LV�RI�FULWLFDO�LPSRUWDQFH�WR�VWXG\�FDUHIXOO\�ERWK�WKH�FRQWHQW�RI�VXFK�PDWHULDOV�DQG�
WKH�FRQWH[W�ZLWKLQ�ZKLFK�WKH\�ZHUH�SUHSDUHG��

���� 7KH�RXWSXW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�LWVHOI�PHULWV�VSHFLDO�FRQVLGHUDWLRQ�LQ�
WKH�SUHVHQW�FRQWH[W��$V�KDV�EHHQ�UHFRJQL]HG�E\�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�DQG�RWKHU�
FRXUWV� DQG� WULEXQDOV� ��� �D� GHWHUPLQDWLRQ� E\� WKH� &RPPLVVLRQ� DIILUPLQJ� WKH� H[LVWHQFH� DQG�
FRQWHQW� RI� D� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� PD\� KDYH� SDUWLFXODU� YDOXH�� DV� PD\� D�
FRQFOXVLRQ�E\�LW�WKDW�QR�VXFK�UXOH�H[LVWV��7KLV�IORZV�IURP�WKH�&RPPLVVLRQ¶V�XQLTXH�PDQGDWH��

� �

SUDFWLFH��WKDW�WKH�)UHQFK�*RYHUQPHQW�LQ�WKH�2UWLJLD�2QFOH�-RVHSK�FDVH�DQG�WKH�*HUPDQ�*RYHUQPHQW�
LQ�WKH�(NEDWDQD�:HVW�+LQGHU�FDVH�ZRXOG�KDYH�RPLWWHG�WR�SURWHVW�DJDLQVW�WKH�H[HUFLVH�RI�FULPLQDO�
MXULVGLFWLRQ�E\�WKH�,WDOLDQ�DQG�%HOJLDQ�&RXUWV��LI�WKH\�KDG�UHDOO\�WKRXJKW�WKDW�WKLV�ZDV�D�YLRODWLRQ�RI�
LQWHUQDWLRQDO�ODZ´���DQG�3ULHENH��(ULFK�V��VROLFLWXG�GH�H[WUDGLFLyQ��&DVH�1R�������������-XGJPHQW�RI���
1RYHPEHU�������6XSUHPH�&RXUW�RI�-XVWLFH�RI�$UJHQWLQD��9RWH�RI�-XGJH�*XVWDYR�$��%RVVHUW��DW�S������
SDUD������

� ���� 6HH�DOVR��PRUH�JHQHUDOO\��1RUWK�6HD�&RQWLQHQWDO�6KHOI��IRRWQRWH�����DERYH���DW�S������SDUD�������
� ���� 7KH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�KDV�REVHUYHG��LQ�D�GLIIHUHQW�FRQWH[W��WKDW�³>W@KH�DEVHQFH�RI�UHDFWLRQ�

PD\�ZHOO�DPRXQW�WR�DFTXLHVFHQFH�«��7KDW�LV�WR�VD\��VLOHQFH�PD\�DOVR�VSHDN��EXW�RQO\�LI�WKH�FRQGXFW�RI�
WKH�RWKHU�6WDWH�FDOOV�IRU�D�UHVSRQVH´��6RYHUHLJQW\�RYHU�3HGUD�%UDQFD�3XODX�%DWX�3XWHK��0LGGOH�5RFNV�
DQG�6RXWK�/HGJH��0DOD\VLD�6LQJDSRUH���-XGJPHQW��,�&�-��5HSRUWV�������S������DW�SS����±����SDUD��
������6HH�DOVR�'LVSXWH�UHJDUGLQJ�1DYLJDWLRQDO�DQG�5HODWHG�5LJKWV��IRRWQRWH�����DERYH���DW�SS�����±
�����SDUD�������³)RU�WKH�&RXUW��WKH�IDLOXUH�RI�1LFDUDJXD�WR�GHQ\�WKH�H[LVWHQFH�RI�D�ULJKW�DULVLQJ�IURP�
WKH�SUDFWLFH�ZKLFK�KDG�FRQWLQXHG�XQGLVWXUEHG�DQG�XQTXHVWLRQHG�RYHU�D�YHU\�ORQJ�SHULRG��LV�
SDUWLFXODUO\�VLJQLILFDQW´���

� ���� ,W�PD\�ZHOO�EH�WKDW�D�FHUWDLQ�SUDFWLFH�ZRXOG�EH�VHHQ�DV�DIIHFWLQJ�DOO�RU�YLUWXDOO\�DOO�6WDWHV��
� ���� 6HH��IRU�H[DPSOH��*DEþLNRYR�1DJ\PDURV�3URMHFW��+XQJDU\�6ORYDNLD���-XGJPHQW��,�&�-��5HSRUWV�������

S�����DW�S������SDUD������5HVSRQVLELOLWLHV�DQG�REOLJDWLRQV�RI�6WDWHV�ZLWK�UHVSHFW�WR�DFWLYLWLHV�LQ�WKH�$UHD��
$GYLVRU\�2SLQLRQ����)HEUXDU\�������,7/26�5HSRUWV�������S������DW�S������SDUD�������3URVHFXWRU�Y��
(OL]DSKDQ�1WDNLUXWLPDQD�DQG�*pUDUG�1WDNLUXWLPDQD��&DVHV�1RV��,&75�������$�DQG�,&75�������$��
-XGJPHQW��$SSHDOV�&KDPEHU��RI����'HFHPEHU�������,QWHUQDWLRQDO�&ULPLQDO�7ULEXQDO�IRU�5ZDQGD��
SDUD�������'XEDL�6KDUMDK�%RUGHU�$UELWUDWLRQ���������,QWHUQDWLRQDO�/DZ�5HSRUWV��YRO������SS�����±
�����DW�S�������DQG���%Y5����������*HUPDQ�)HGHUDO�&RQVWLWXWLRQDO�&RXUW��2UGHU�RI�WKH�6HFRQG�6HQDWH�
RI���1RYHPEHU�������SDUD������
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DV�D�VXEVLGLDU\�RUJDQ�RI�WKH�8QLWHG�1DWLRQV�*HQHUDO�$VVHPEO\��WR�SURPRWH�WKH�SURJUHVVLYH�
GHYHORSPHQW�RI�LQWHUQDWLRQDO�ODZ�DQG�LWV�FRGLILFDWLRQ�����WKH�WKRURXJKQHVV�RI�LWV�SURFHGXUHV�
�LQFOXGLQJ�WKH�FRQVLGHUDWLRQ�RI�H[WHQVLYH�VXUYH\V�RI�6WDWH�SUDFWLFH�DQG�RSLQLR�MXULV���DQG�LWV�
FORVH�UHODWLRQVKLS�ZLWK�WKH�*HQHUDO�$VVHPEO\�DQG�6WDWHV��LQFOXGLQJ�UHFHLYLQJ�RUDO�DQG�ZULWWHQ�
FRPPHQWV� IURP� 6WDWHV� DV� LW� SURFHHGV� ZLWK� LWV� ZRUN��� 7KH� ZHLJKW� WR� EH� JLYHQ� WR� WKH�
&RPPLVVLRQ¶V�GHWHUPLQDWLRQV�GHSHQGV��KRZHYHU��RQ�YDULRXV�IDFWRUV�� LQFOXGLQJ�WKH�VRXUFHV�
UHOLHG�XSRQ�E\� WKH�&RPPLVVLRQ��WKH�VWDJH�UHDFKHG�LQ�LWV�ZRUN��DQG�DERYH�DOO�XSRQ�6WDWHV¶�
UHFHSWLRQ�RI�LWV�RXWSXW�����

&RQFOXVLRQ����
7UHDWLHV��

��� $�UXOH�VHW�IRUWK�LQ�D�WUHDW\�PD\�UHIOHFW�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LI�
LW�LV�HVWDEOLVKHG�WKDW�WKH�WUHDW\�UXOH��

� �D�� FRGLILHG�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�H[LVWLQJ�DW�WKH�WLPH�ZKHQ�
WKH�WUHDW\�ZDV�FRQFOXGHG���

� �E�� KDV� OHG� WR� WKH�FU\VWDOOL]DWLRQ�RI�D� UXOH�RI�FXVWRPDU\� LQWHUQDWLRQDO� ODZ�
WKDW�KDG�VWDUWHG�WR�HPHUJH�SULRU�WR�WKH�FRQFOXVLRQ�RI�WKH�WUHDW\��RU��

� �F�� KDV�JLYHQ�ULVH�WR�D�JHQHUDO�SUDFWLFH�WKDW�LV�DFFHSWHG�DV�ODZ��RSLQLR�MXULV���
WKXV�JHQHUDWLQJ�D�QHZ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���

��� 7KH� IDFW� WKDW� D� UXOH� LV� VHW� IRUWK� LQ� D� QXPEHU� RI� WUHDWLHV� PD\�� EXW� GRHV� QRW�
QHFHVVDULO\��LQGLFDWH�WKDW�WKH�WUHDW\�UXOH�UHIOHFWV�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� ��� FRQFHUQV� WKH� VLJQLILFDQFH� RI� WUHDWLHV� IRU� WKH� LGHQWLILFDWLRQ� RI�
FXVWRPDU\� LQWHUQDWLRQDO�ODZ��7KH�GUDIW�FRQFOXVLRQ�GRHV�QRW�DGGUHVV�FRQGXFW�LQ�FRQQHFWLRQ�
ZLWK�WUHDWLHV�DV�D�IRUP�RI�SUDFWLFH��D�PDWWHU�FRYHUHG�LQ�GUDIW�FRQFOXVLRQ���DERYH��QRU�GRHV�LW�
GLUHFWO\�FRQFHUQ�WKH�WUHDW\�PDNLQJ�SURFHVV�RU�GUDIW�WUHDW\�SURYLVLRQV��ZKLFK�PD\�WKHPVHOYHV�
JLYH�ULVH�WR�6WDWH�SUDFWLFH�DQG�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��DV�LQGLFDWHG�LQ�
GUDIW�FRQFOXVLRQV���DQG����DERYH��

���� :KLOH� WUHDWLHV�DUH��DV�VXFK��ELQGLQJ�RQO\�RQ� WKH�SDUWLHV� WKHUHWR�� WKH\� ³PD\�KDYH�DQ�
LPSRUWDQW� UROH� WR�SOD\� LQ�UHFRUGLQJ�DQG�GHILQLQJ�UXOHV�GHULYLQJ� IURP�FXVWRP��RU� LQGHHG� LQ�
GHYHORSLQJ�WKHP´�����7KHLU�SURYLVLRQV��DQG�WKH�SURFHVVHV�RI�WKHLU�DGRSWLRQ�DQG�DSSOLFDWLRQ��
PD\� VKHG� OLJKW� RQ� WKH� FRQWHQW� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�����&OHDUO\� H[SUHVVHG� WUHDW\�
SURYLVLRQV�PD\�RIIHU�SDUWLFXODUO\�FRQYHQLHQW�HYLGHQFH�DV�WR�WKH�H[LVWHQFH�RU�FRQWHQW�RI�UXOHV�
RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�ZKHQ�WKH\�DUH�IRXQG�WR�EH�GHFODUDWRU\�RI�VXFK�UXOHV��<HW�WKH�
ZRUGV� ³PD\� UHIOHFW´� FDXWLRQ� WKDW�� LQ� DQG� RI� WKHPVHOYHV�� WUHDWLHV� FDQQRW� FUHDWH� D� UXOH� RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�RU�FRQFOXVLYHO\�DWWHVW�WR�LWV�H[LVWHQFH�RU�FRQWHQW���

���� 7KH�QXPEHU�RI�SDUWLHV�WR�D�WUHDW\�PD\�EH�DQ�LPSRUWDQW�IDFWRU�LQ�GHWHUPLQLQJ�ZKHWKHU�
SDUWLFXODU� UXOHV� VHW� IRUWK� WKHUHLQ� UHIOHFW� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� WUHDWLHV� WKDW� KDYH�

� �

� ���� 6HH�WKH�VWDWXWH�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ���������DGRSWHG�E\�WKH�*HQHUDO�$VVHPEO\�LQ�
UHVROXWLRQ������,,��RI����1RYHPEHU�������

� ���� 2QFH�WKH�*HQHUDO�$VVHPEO\�KDV�WDNHQ�DFWLRQ�LQ�UHODWLRQ�WR�D�ILQDO�GUDIW�RI�WKH�&RPPLVVLRQ��VXFK�DV�E\�
DQQH[LQJ�LW�WR�D�UHVROXWLRQ�DQG�FRPPHQGLQJ�LW�WR�6WDWHV��WKH�RXWSXW�RI�WKH�&RPPLVVLRQ�PD\�DOVR�IDOO�WR�
EH�FRQVLGHUHG�XQGHU�GUDIW�FRQFOXVLRQ�����EHORZ��

� ���� &RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�SS����±����SDUD������³,W�LV�RI�FRXUVH�D[LRPDWLF�WKDW�WKH�
PDWHULDO�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�WR�EH�ORRNHG�IRU�SULPDULO\�LQ�WKH�DFWXDO�SUDFWLFH�DQG�RSLQLR�
MXULV�RI�6WDWHV��HYHQ�WKRXJK�PXOWLODWHUDO�FRQYHQWLRQV�PD\�KDYH�DQ�LPSRUWDQW�UROH�WR�SOD\�LQ�UHFRUGLQJ�
DQG�GHILQLQJ�UXOHV�GHULYLQJ�IURP�FXVWRP��RU�LQGHHG�LQ�GHYHORSLQJ�WKHP´���$UWLFOH����RI�WKH������
9LHQQD�&RQYHQWLRQ�UHIHUV�WR�WKH�SRVVLELOLW\�RI�³D�UXOH�VHW�IRUWK�LQ�D�WUHDW\�«�EHFRPLQJ�ELQGLQJ�XSRQ�D�
WKLUG�6WDWH�DV�D�FXVWRPDU\�UXOH�RI�LQWHUQDWLRQDO�ODZ��UHFRJQL]HG�DV�VXFK´��

� ���� 6HH�-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��IRRWQRWH�����DERYH���DW�S�������SDUD������³:D\V�DQG�PHDQV�
IRU�PDNLQJ�WKH�HYLGHQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PRUH�UHDGLO\�DYDLODEOH´��<HDUERRN�«�������
YRO��,,��3DUW�7ZR���S�������SDUD������³QRW�LQIUHTXHQWO\�FRQYHQWLRQDO�IRUPXODWLRQ�E\�FHUWDLQ�6WDWHV�RI�D�
SUDFWLFH�DOVR�IROORZHG�E\�RWKHU�6WDWHV�LV�UHOLHG�XSRQ�LQ�HIIRUWV�WR�HVWDEOLVK�WKH�H[LVWHQFH�RI�D�UXOH�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��(YHQ�PXOWLSDUWLWH�FRQYHQWLRQV�VLJQHG�EXW�QRW�EURXJKW�LQWR�IRUFH�DUH�
IUHTXHQWO\�UHJDUGHG�DV�KDYLQJ�YDOXH�DV�HYLGHQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ´���
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REWDLQHG�QHDU�XQLYHUVDO�DFFHSWDQFH�PD\�EH�VHHQ�DV�SDUWLFXODUO\�LQGLFDWLYH�LQ�WKLV�UHVSHFW�����
%XW�WUHDWLHV�WKDW�DUH�QRW�\HW�LQ�IRUFH�RU�ZKLFK�KDYH�QRW�\HW�DWWDLQHG�ZLGHVSUHDG�SDUWLFLSDWLRQ�
PD\� DOVR� EH� LQIOXHQWLDO� LQ� FHUWDLQ� FLUFXPVWDQFHV�� SDUWLFXODUO\� ZKHUH� WKH\� ZHUH� DGRSWHG�
ZLWKRXW�RSSRVLWLRQ�RU�E\�DQ�RYHUZKHOPLQJ�PDMRULW\�RI�6WDWHV�����,Q�DQ\�FDVH��WKH�DWWLWXGH�RI�
6WDWHV�QRW�SDUW\�WR�D�ZLGHO\�UDWLILHG�WUHDW\��ERWK�DW�WKH�WLPH�RI�LWV�FRQFOXVLRQ�DQG�VXEVHTXHQWO\��
ZLOO�DOVR�EH�RI�UHOHYDQFH��

���� 3DUDJUDSK���VHWV�RXW�WKUHH�FLUFXPVWDQFHV�LQ�ZKLFK�UXOHV�VHW�IRUWK�LQ�D�WUHDW\�PD\�EH�
IRXQG� WR� UHIOHFW� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� GLVWLQJXLVKHG� E\� WKH� WLPH�ZKHQ� WKH� UXOH� RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�ZDV��RU�EHJDQ�WR�EH��IRUPHG��7KH�XVH�RI�WKH�WHUP�³UXOH�VHW�IRUWK�
LQ�D�WUHDW\´�VHHNV�WR�LQGLFDWH�WKDW�D�UXOH�PD\�QRW�QHFHVVDULO\�EH�FRQWDLQHG�LQ�D�VLQJOH�WUHDW\�
SURYLVLRQ��EXW�FRXOG�EH�UHIOHFWHG�E\�WZR�RU�PRUH�SURYLVLRQV�UHDG�WRJHWKHU�����7KH�ZRUGV�³LI�LW�
LV�HVWDEOLVKHG�WKDW´�PDNH�LW�FOHDU�WKDW�HVWDEOLVKLQJ�ZKHWKHU�D�FRQYHQWLRQDO�UXOH�GRHV�LQ�IDFW�
FRUUHVSRQG�WR�DQ�DOOHJHG�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�FDQQRW�EH�GRQH�MXVW�E\�ORRNLQJ�
DW�WKH�WH[W�RI�WKH�WUHDW\��LQ�HDFK�FDVH�WKH�H[LVWHQFH�RI�WKH�UXOH�PXVW�EH�FRQILUPHG�E\�SUDFWLFH�
�WRJHWKHU�ZLWK�DFFHSWDQFH�DV�ODZ���,W�LV�LPSRUWDQW�WKDW�6WDWHV�FDQ�EH�VKRZQ�WR�HQJDJH�LQ�WKH�
SUDFWLFH�QRW� �VROHO\��EHFDXVH�RI� WKH� WUHDW\�REOLJDWLRQ��EXW�RXW�RI�D�FRQYLFWLRQ� WKDW� WKH�UXOH�
HPERGLHG�LQ�WKH�WUHDW\�LV�RU�KDV�EHFRPH�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�����

���� 6XESDUDJUDSK��D��FRQFHUQV�WKH�VLWXDWLRQ�ZKHUH�LW�LV�HVWDEOLVKHG�WKDW�D�UXOH�VHW�IRUWK�LQ�
D�WUHDW\�LV�GHFODUDWRU\�RI�D�SUH�H[LVWLQJ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�����,Q�LQTXLULQJ�
ZKHWKHU�WKLV�LV�WKH�FDVH�ZLWK�UHVSHFW�WR�DQ�DOOHJHG�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��UHJDUG�
VKRXOG�ILUVW�EH�KDG�WR�WKH�WUHDW\�WH[W��ZKLFK�PD\�FRQWDLQ�DQ�H[SUHVV�VWDWHPHQW�RQ�WKH�PDWWHU�����
7KH�IDFW�WKDW�UHVHUYDWLRQV�DUH�H[SUHVVO\�SHUPLWWHG�WR�D�WUHDW\�SURYLVLRQ�PD\�VXJJHVW�WKDW�WKH�
WUHDW\� SURYLVLRQ� GRHV� QRW� UHIOHFW� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� EXW� LV� QRW� QHFHVVDULO\�
FRQFOXVLYH�����6XFK�LQGLFDWLRQV�ZLWKLQ�WKH�WH[W��KRZHYHU��PD\�EH�ODFNLQJ��RU�PD\�UHIHU�WR�WKH�

� �

� ���� 6HH��IRU�H[DPSOH��(ULWUHD�(WKLRSLD�&ODLPV�&RPPLVVLRQ��3DUWLDO�$ZDUG��3ULVRQHUV�RI�:DU��(WKLRSLD¶V�
&ODLP������-XO\�������815,$$��YRO��;;9,��6DOHV�1R��(�)����9�����SS����±�����DW�SS����±����SDUD��
����³&HUWDLQO\��WKHUH�DUH�LPSRUWDQW��PRGHUQ�DXWKRULWLHV�IRU�WKH�SURSRVLWLRQ�WKDW�WKH�*HQHYD�
&RQYHQWLRQV�RI������KDYH�ODUJHO\�EHFRPH�H[SUHVVLRQV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DQG�ERWK�
3DUWLHV�WR�WKLV�FDVH�DJUHH��7KH�PHUH�IDFW�WKDW�WKH\�KDYH�REWDLQHG�QHDUO\�XQLYHUVDO�DFFHSWDQFH�VXSSRUWV�
WKLV�FRQFOXVLRQ´��IRRWQRWH�RPLWWHG����DQG�3URVHFXWRU�Y��6DP�+LQJD�1RUPDQ��VHH�IRRWQRWH�����DERYH��
DW�SDUDV����±����UHIHUULQJ��LQWHU�DOLD��WR�WKH�³KXJH�DFFHSWDQFH��WKH�KLJKHVW�DFFHSWDQFH�RI�DOO�
LQWHUQDWLRQDO�FRQYHQWLRQV´�DV�LQGLFDWLQJ�WKDW�WKH�UHOHYDQW�SURYLVLRQV�RI�WKH�&RQYHQWLRQ�RQ�WKH�5LJKWV�
RI�WKH�&KLOG�KDG�FRPH�WR�UHIOHFW�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���

� ���� 6HH��IRU�H[DPSOH��&RQWLQHQWDO�6KHOI��IRRWQRWH�����DERYH���DW�S������SDUD������³LW�FDQQRW�EH�GHQLHG�WKDW�
WKH������&RQYHQWLRQ�>RQ�WKH�/DZ�RI�WKH�6HD�²�ZKLFK�ZDV�QRW�WKHQ�LQ�IRUFH@�LV�RI�PDMRU�LPSRUWDQFH��
KDYLQJ�EHHQ�DGRSWHG�E\�DQ�RYHUZKHOPLQJ�PDMRULW\�RI�6WDWHV��KHQFH�LW�LV�FOHDUO\�WKH�GXW\�RI�WKH�&RXUW��
HYHQ�LQGHSHQGHQWO\�RI�WKH�UHIHUHQFHV�PDGH�WR�WKH�&RQYHQWLRQ�E\�WKH�3DUWLHV��WR�FRQVLGHU�LQ�ZKDW�
GHJUHH�DQ\�RI�LWV�UHOHYDQW�SURYLVLRQV�DUH�ELQGLQJ�XSRQ�WKH�3DUWLHV�DV�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ´���

� ���� ,W�PD\�DOVR�EH�WKH�FDVH�WKDW�D�VLQJOH�SURYLVLRQ�RQO\�SDUWO\�UHIOHFWV�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���
� ���� ,Q�WKH�1RUWK�6HD�&RQWLQHQWDO�6KHOI�FDVHV��WKLV�FRQVLGHUDWLRQ�OHG�WR�WKH�GLVTXDOLILFDWLRQ�RI�VHYHUDO�RI�WKH�

LQYRNHG�LQVWDQFHV�RI�6WDWH�SUDFWLFH��1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������
SDUD�������

� ���� 6HH��IRU�H[DPSOH��$SSOLFDWLRQ�RI�WKH�&RQYHQWLRQ�RQ�WKH�3UHYHQWLRQ�DQG�3XQLVKPHQW�RI�WKH�&ULPH�RI�
*HQRFLGH��IRRWQRWH�����DERYH���DW�SS����±����SDUD������

� ���� ,Q�WKH������&RQYHQWLRQ�RQ�WKH�3UHYHQWLRQ�DQG�3XQLVKPHQW�RI�WKH�&ULPH�RI�*HQRFLGH��8QLWHG�1DWLRQV��
7UHDWLHV�6HULHV��YRO������1R��������S��������IRU�H[DPSOH��WKH�3DUWLHV�³FRQILUP�WKDW�JHQRFLGH��ZKHWKHU�
FRPPLWWHG�LQ�WLPH�RI�SHDFH�RU�LQ�WLPH�RI�ZDU��LV�D�FULPH�XQGHU�LQWHUQDWLRQDO�ODZ´��DUW������HPSKDVLV�
DGGHG���DQG�WKH������*HQHYD�&RQYHQWLRQ�RQ�WKH�+LJK�6HDV�FRQWDLQV�WKH�IROORZLQJ�SUHDPEXODU�
SDUDJUDSK��³'HVLULQJ�WR�FRGLI\�WKH�UXOHV�RI�LQWHUQDWLRQDO�ODZ�UHODWLQJ�WR�WKH�KLJK�VHDV´��LELG���YRO�������
1R��������DW�S�������$�WUHDW\�PD\�HTXDOO\�LQGLFDWH�WKDW�LW�HPERGLHV�SURJUHVVLYH�GHYHORSPHQW�UDWKHU�
WKDQ�FRGLILFDWLRQ��LQ�WKH�&RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��IRU�H[DPSOH��WKH�,QWHUQDWLRQDO�&RXUW�RI�
-XVWLFH�IRXQG�WKDW�WKH�SUHDPEOH�WR�WKH�0RQWHYLGHR�&RQYHQWLRQ�RQ�5LJKWV�DQG�GXWLHV�RI�6WDWHV�RI������
�/HDJXH�RI�1DWLRQV��7UHDW\�6HULHV��YRO��&/;9��1R��������S�������ZKLFK�VWDWHV�WKDW�LW�PRGLILHV�D�
SUHYLRXV�FRQYHQWLRQ��DQG�WKH�OLPLWHG�QXPEHU�RI�6WDWHV�WKDW�KDYH�UDWLILHG�LW���UXQV�FRXQWHU�WR�WKH�
DUJXPHQW�WKDW�WKH�&RQYHQWLRQ�³PHUHO\�FRGLILHG�SULQFLSOHV�ZKLFK�ZHUH�DOUHDG\�UHFRJQL]HG�E\�«�
FXVWRP´��&RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��VHH�IRRWQRWH�����DERYH���DW�S��������

� ���� 6HH�DOVR�WKH�&RPPLVVLRQ¶V�*XLGH�WR�3UDFWLFH�RQ�5HVHUYDWLRQV�WR�7UHDWLHV��JXLGHOLQHV���������
�5HVHUYDWLRQV�WR�D�SURYLVLRQ�UHIOHFWLQJ�D�FXVWRPDU\�UXOH��DQG��������$EVHQFH�RI�HIIHFW�RQ�ULJKWV�DQG�
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WUHDW\�LQ�JHQHUDO�UDWKHU�WKDQ�WR�DQ\�VSHFLILF�UXOH�FRQWDLQHG�WKHUHLQ�����LQ�VXFK�FDVH��UHVRUW�PD\�
EH�KDG�WR�WKH�WUHDW\¶V�SUHSDUDWRU\�ZRUN��WUDYDX[�SUpSDUDWRLUHV������LQFOXGLQJ�DQ\�VWDWHPHQWV�
E\�6WDWHV�LQ�WKH�FRXUVH�RI�WKH�GUDIWLQJ�SURFHVV� WKDW�PD\�GLVFORVH�DQ�LQWHQWLRQ�WR�FRGLI\�DQ�
H[LVWLQJ� UXOH�RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� ,I� LW� LV� IRXQG� WKDW� WKH�QHJRWLDWLQJ�6WDWHV�KDG�
LQGHHG�FRQVLGHUHG�WKDW� WKH�UXOH�LQ�TXHVWLRQ�ZDV�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKLV�
ZRXOG�EH�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV���DQG�ZRXOG�FDUU\�JUHDWHU�ZHLJKW�WKH�
ODUJHU�WKH�QXPEHU�RI�QHJRWLDWLQJ�6WDWHV��7KHUH�ZRXOG��KRZHYHU��VWLOO�UHPDLQ�D�QHHG�WR�FRQVLGHU�
ZKHWKHU�VXIILFLHQWO\�ZLGHVSUHDG�DQG�UHSUHVHQWDWLYH��DV�ZHOO�DV�FRQVLVWHQW�� LQVWDQFHV�RI� WKH�
UHOHYDQW�SUDFWLFH�VXSSRUWHG�WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DV�GLVWLQFW�
IURP�D�WUHDW\�REOLJDWLRQ���7KLV�LV�ERWK�EHFDXVH�WKH�IDFW�WKDW�WKH�SDUWLHV�DVVHUW�WKDW�WKH�WUHDW\�LV�
GHFODUDWRU\�RI�H[LVWLQJ�ODZ�LV�QR�PRUH�WKDQ�RQH�SLHFH�RI�HYLGHQFH�WR�WKDW�HIIHFW��DQG�EHFDXVH�
WKH�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�XQGHUO\LQJ�D�WUHDW\�WH[W�PD\�KDYH�FKDQJHG�RU�EHHQ�
VXSHUVHGHG�VLQFH�WKH�FRQFOXVLRQ�RI�WKH�WUHDW\��,Q�RWKHU�ZRUGV��UHOHYDQW�SUDFWLFH�ZLOO�QHHG�WR�
FRQILUP��RU�H[LVW�LQ�FRQMXQFWLRQ�ZLWK��WKH�RSLQLR�MXULV��

���� 6XESDUDJUDSK��E��FRQFHUQV�WKH�FDVH�ZKHUH�LW�LV�HVWDEOLVKHG�WKDW�D�JHQHUDO�SUDFWLFH�WKDW�
LV� DFFHSWHG� DV� ODZ� �DFFRPSDQLHG� E\� RSLQLR� MXULV�� KDV� FU\VWDOOL]HG� DURXQG� D� WUHDW\� UXOH�
HODERUDWHG�RQ�WKH�EDVLV�RI�RQO\�D�OLPLWHG�DPRXQW�RI�6WDWH�SUDFWLFH��,Q�RWKHU�ZRUGV��WKH�WUHDW\�
UXOH�KDV�FRQVROLGDWHG�DQG�JLYHQ�IXUWKHU�GHILQLWLRQ�WR�D�UXOH�RI�FXVWRPDU\� LQWHUQDWLRQDO�ODZ�
WKDW� ZDV� RQO\� HPHUJLQJ� DW� WKH� WLPH� ZKHQ� WKH� WUHDW\� ZDV� EHLQJ� GUDZQ� XS�� WKHUHE\� ODWHU�
EHFRPLQJ�UHIOHFWLYH�RI� LW�����+HUH�� WRR��HVWDEOLVKLQJ� WKDW� WKLV� LV� LQGHHG� WKH�FDVH�UHTXLUHV�DQ�
HYDOXDWLRQ�RI�ZKHWKHU�WKH�WUHDW\�IRUPXODWLRQ�KDV�EHHQ�DFFHSWHG�DV�ODZ�DQG�GRHV�LQ�IDFW�ILQG�
VXSSRUW�LQ�D�JHQHUDO�SUDFWLFH�����

� �

REOLJDWLRQV�XQGHU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���2IILFLDO�5HFRUGV�RI�WKH�*HQHUDO�$VVHPEO\��6L[W\�VL[WK�
VHVVLRQ��6XSSOHPHQW�1R������$�������DQG�$GG������

� ���� 7KH������&RQYHQWLRQ�RQ�&HUWDLQ�4XHVWLRQV�UHODWLQJ�WR�WKH�&RQIOLFW�RI�1DWLRQDOLW\�/DZV��/HDJXH�RI�
1DWLRQV��7UHDW\�6HULHV��YRO��&/;;,;��1R��������S�������IRU�H[DPSOH��SURYLGHV�WKDW��³7KH�LQFOXVLRQ�RI�
WKH�DERYH�PHQWLRQHG�SULQFLSOHV�DQG�UXOHV�LQ�WKH�&RQYHQWLRQ�VKDOO�LQ�QR�ZD\�EH�GHHPHG�WR�SUHMXGLFH�
WKH�TXHVWLRQ�ZKHWKHU�WKH\�GR�RU�GR�QRW�DOUHDG\�IRUP�SDUW�RI�LQWHUQDWLRQDO�ODZ´��DUW�������6RPHWLPHV�D�
JHQHUDO�UHIHUHQFH�LV�PDGH�WR�ERWK�FRGLILFDWLRQ�DQG�GHYHORSPHQW��LQ�WKH������9LHQQD�&RQYHQWLRQ��IRU�
H[DPSOH��WKH�6WDWHV�SDUWLHV�H[SUHVV�LQ�WKH�SUHDPEOH�WKHLU�EHOLHI�WKDW�³FRGLILFDWLRQ�DQG�SURJUHVVLYH�
GHYHORSPHQW�RI�WKH�ODZ�RI�WUHDWLHV�>DUH@�DFKLHYHG�LQ�WKH�SUHVHQW�&RQYHQWLRQ´��LQ�WKH������8QLWHG�
1DWLRQV�&RQYHQWLRQ�RQ�-XULVGLFWLRQDO�,PPXQLWLHV�RI�6WDWHV�DQG�7KHLU�3URSHUW\��*HQHUDO�$VVHPEO\�
UHVROXWLRQ�������RI���'HFHPEHU��������WKH�6WDWHV�SDUWLHV�FRQVLGHU�LQ�WKH�SUHDPEOH�³WKDW�WKH�
MXULVGLFWLRQDO�LPPXQLWLHV�RI�6WDWHV�DQG�WKHLU�SURSHUW\�DUH�JHQHUDOO\�DFFHSWHG�DV�D�SULQFLSOH�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ´�DQG�H[SUHVV�WKHLU�EHOLHI�WKDW�WKH�&RQYHQWLRQ�³ZRXOG�FRQWULEXWH�WR�WKH�
FRGLILFDWLRQ�DQG�GHYHORSPHQW�RI�LQWHUQDWLRQDO�ODZ�DQG�WKH�KDUPRQL]DWLRQ�RI�SUDFWLFH�LQ�WKLV�DUHD´��6HH�
DOVR�%HQNKDUERXFKH�Y��6HFUHWDU\�RI�6WDWH�IRU�)RUHLJQ�DQG�&RPPRQZHDOWK�$IIDLUV�DQG�6HFUHWDU\�RI�
6WDWH�IRU�)RUHLJQ�DQG�&RPPRQZHDOWK�$IIDLUV�DQG�/LE\D�Y��-DQDK��8QLWHG�.LQJGRP�6XSUHPH�&RXUW��
>����@�8.6&��������2FWREHU��������SDUD������

� ���� ,Q�H[DPLQLQJ�LQ�WKH�1RUWK�6HD�&RQWLQHQWDO�6KHOI�FDVHV�ZKHWKHU�DUWLFOH���RI�WKH������&RQYHQWLRQ�RQ�
WKH�&RQWLQHQWDO�6KHOI��8QLWHG�1DWLRQV��7UHDW\�6HULHV��YRO�������1R��������S�������UHIOHFWHG�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�ZKHQ�WKH�&RQYHQWLRQ�ZDV�GUDZQ�XS��WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�KHOG�WKDW�
³>W@KH�VWDWXV�RI�WKH�UXOH�LQ�WKH�&RQYHQWLRQ�WKHUHIRUH�GHSHQGV�PDLQO\�RQ�WKH�SURFHVVHV�WKDW�OHG�WKH�
>,QWHUQDWLRQDO�/DZ@�&RPPLVVLRQ�WR�SURSRVH�LW��7KHVH�SURFHVVHV�KDYH�DOUHDG\�EHHQ�UHYLHZHG�LQ�
FRQQHFWLRQ�ZLWK�WKH�'DQLVK�1HWKHUODQGV�FRQWHQWLRQ�RI�DQ�D�SULRUL�QHFHVVLW\�IRU�HTXLGLVWDQFH�>LQ�
PDULWLPH�GHOLPLWDWLRQ@��DQG�WKH�&RXUW�FRQVLGHUV�WKLV�UHYLHZ�VXIILFLHQW�IRU�SUHVHQW�SXUSRVHV�DOVR��LQ�
RUGHU�WR�VKRZ�WKDW�WKH�SULQFLSOH�RI�HTXLGLVWDQFH��DV�LW�QRZ�ILJXUHV�LQ�$UWLFOH���RI�WKH�&RQYHQWLRQ��ZDV�
SURSRVHG�E\�WKH�&RPPLVVLRQ�ZLWK�FRQVLGHUDEOH�KHVLWDWLRQ��VRPHZKDW�RQ�DQ�H[SHULPHQWDO�EDVLV��DW�
PRVW�GH�OHJH�IHUHQGD��DQG�QRW�DW�DOO�GH�OHJH�ODWD�RU�DV�DQ�HPHUJLQJ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��
7KLV�LV�FOHDUO\�QRW�WKH�VRUW�RI�IRXQGDWLRQ�RQ�ZKLFK�$UWLFOH���RI�WKH�&RQYHQWLRQ�FRXOG�EH�VDLG�WR�KDYH�
UHIOHFWHG�RU�FU\VWDOOL]HG�VXFK�D�UXOH´��1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�S������
SDUD�������6HH�DOVR�-XULVGLFWLRQDO�,PPXQLWLHV�RI�WKH�6WDWH��IRRWQRWH�����DERYH���DW�SS�����±�����SDUD��
����

� ���� (YHQ�ZKHUH�D�WUHDW\�SURYLVLRQ�FRXOG�QRW�HYHQWXDOO\�EH�DJUHHG��LW�UHPDLQV�SRVVLEOH�WKDW�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�KDV�ODWHU�HYROYHG�³WKURXJK�WKH�SUDFWLFH�RI�6WDWHV�RQ�WKH�EDVLV�RI�WKH�GHEDWHV�DQG�
QHDU�DJUHHPHQWV�DW�WKH�&RQIHUHQFH�>ZKHUH�D�WUHDW\�ZDV�QHJRWLDWHG@´��)LVKHULHV�-XULVGLFWLRQ��)HGHUDO�
5HSXEOLF�RI�*HUPDQ\�Y��,FHODQG���0HULWV��-XGJPHQW��,�&�-��5HSRUWV�������S�������DW�SS�����±�����SDUD��
����

� ���� 6HH��IRU�H[DPSOH��&RQWLQHQWDO�6KHOI��IRRWQRWH�����DERYH���DW�S������SDUD������³,W�LV�LQ�WKH�&RXUW¶V�YLHZ�
LQFRQWHVWDEOH�WKDW�«�WKH�LQVWLWXWLRQ�RI�WKH�H[FOXVLYH�HFRQRPLF�]RQH��ZLWK�LWV�UXOH�RQ�HQWLWOHPHQW�E\�
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���� 6XESDUDJUDSK��F��FRQFHUQV�WKH�FDVH�ZKHUH�LW� LV�HVWDEOLVKHG�WKDW�D�UXOH�VHW�IRUWK�LQ�D�
WUHDW\�KDV�JHQHUDWHG�D�QHZ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�����7KLV�LV�D�SURFHVV�WKDW�LV�QRW�
OLJKWO\�WR�EH�UHJDUGHG�DV�KDYLQJ�RFFXUUHG��$V�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�H[SODLQHG�LQ�
WKH�1RUWK�6HD�&RQWLQHQWDO�6KHOI�FDVHV��IRU�LW�WR�EH�HVWDEOLVKHG�WKDW�D�UXOH�VHW�IRUWK�LQ�D�WUHDW\�
KDV�SURGXFHG�WKH�HIIHFW�WKDW�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�KDV�FRPH�LQWR�EHLQJ��

>L@W�ZRXOG�LQ�WKH�ILUVW�SODFH�EH�QHFHVVDU\�WKDW�WKH�SURYLVLRQ�FRQFHUQHG�VKRXOG��DW�DOO�
HYHQWV�SRWHQWLDOO\��EH�RI�D� IXQGDPHQWDOO\�QRUP�FUHDWLQJ�FKDUDFWHU�VXFK�DV�FRXOG�EH�
UHJDUGHG� DV� IRUPLQJ� WKH� EDVLV� RI� D� JHQHUDO� UXOH� RI� ODZ�� «� >$@Q� LQGLVSHQVDEOH�
UHTXLUHPHQW�ZRXOG�EH� WKDW�ZLWKLQ� WKH�SHULRG� LQ�TXHVWLRQ�� VKRUW� WKRXJK� LW�PLJKW�EH��
6WDWH�SUDFWLFH��LQFOXGLQJ�WKDW�RI�6WDWHV�ZKRVH�LQWHUHVWV�DUH�VSHFLDOO\�DIIHFWHG��VKRXOG�
KDYH�EHHQ�ERWK�H[WHQVLYH�DQG�YLUWXDOO\�XQLIRUP�LQ�WKH�VHQVH�RI�WKH�SURYLVLRQ�LQYRNHG��
²�DQG�VKRXOG�PRUHRYHU�KDYH�RFFXUUHG�LQ�VXFK�D�ZD\�DV�WR�VKRZ�D�JHQHUDO�UHFRJQLWLRQ�
WKDW�D�UXOH�RI�ODZ�RU�OHJDO�REOLJDWLRQ�LV�LQYROYHG�����

,Q�RWKHU�ZRUGV��D�JHQHUDO�SUDFWLFH�DFFHSWHG�DV�ODZ��DFFRPSDQLHG�E\�RSLQLR�MXULV��³LQ�WKH�VHQVH�
RI�WKH�SURYLVLRQ�LQYRNHG´�PXVW�EH�REVHUYHG��*LYHQ�WKDW�WKH�FRQFRUGDQW�EHKDYLRXU�RI�SDUWLHV�
WR�WKH�WUHDW\�DPRQJ�WKHPVHOYHV�FRXOG�SUHVXPDEO\�EH�DWWULEXWHG�WR�WKH�WUHDW\�REOLJDWLRQ��UDWKHU�
WKDQ�WR�DFFHSWDQFH�RI�WKH�UXOH�LQ�TXHVWLRQ�DV�ELQGLQJ�XQGHU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKH�
SUDFWLFH�RI�VXFK�SDUWLHV�LQ�UHODWLRQ�WR�QRQ�SDUWLHV�WR�WKH�WUHDW\��DQG�RI�QRQ�SDUWLHV�LQ�UHODWLRQ�
WR�SDUWLHV�RU�DPRQJ�WKHPVHOYHV��ZLOO�KDYH�SDUWLFXODU�YDOXH���

���� 3DUDJUDSK���VHHNV�WR�FDXWLRQ�WKDW�WKH�H[LVWHQFH�RI�VLPLODU�SURYLVLRQV�LQ�D�QXPEHU�RI�
ELODWHUDO�RU�RWKHU�WUHDWLHV��WKXV�HVWDEOLVKLQJ�VLPLODU�ULJKWV�DQG�REOLJDWLRQV�IRU�D�SRVVLEO\�EURDG�
DUUD\�RI�6WDWHV��GRHV�QRW�QHFHVVDULO\� LQGLFDWH� WKDW�D� UXOH�RI�FXVWRPDU\� LQWHUQDWLRQDO� ODZ� LV�
UHIOHFWHG�LQ�VXFK�SURYLVLRQV��:KLOH�LW�PD\�LQGHHG�EH�WKH�FDVH�WKDW�VXFK�UHSHWLWLRQ�DWWHVWV�WR�
WKH�H[LVWHQFH�RI�D�FRUUHVSRQGLQJ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��RU�KDV�JLYHQ�ULVH�WR�LW���
LW�³FRXOG�HTXDOO\�VKRZ�WKH�FRQWUDU\´�LQ�WKH�VHQVH�WKDW�6WDWHV�HQWHU�LQWR�WUHDWLHV�EHFDXVH�RI�WKH�
DEVHQFH�RI�DQ\�UXOH�RU�LQ�RUGHU�WR�GHURJDWH�IURP�DQ�H[LVWLQJ�EXW�GLIIHUHQW�UXOH�RI�FXVWRPDU\�
LQWHUQDWLRQDO� ODZ�����$JDLQ�� DQ� LQYHVWLJDWLRQ� LQWR� ZKHWKHU� WKHUH� DUH� LQVWDQFHV� RI� SUDFWLFH�
DFFHSWHG�DV�ODZ��DFFRPSDQLHG�E\�RSLQLR�MXULV��WKDW�VXSSRUW�WKH�ZULWWHQ�UXOH�LV�UHTXLUHG��

� �

UHDVRQ�RI�GLVWDQFH��LV�VKRZQ�E\�WKH�SUDFWLFH�RI�6WDWHV�WR�KDYH�EHFRPH�D�SDUW�RI�FXVWRPDU\�ODZ´�
�HPSKDVLV�DGGHG����

� ���� $V�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�FRQILUPHG��³WKLV�SURFHVV�LV�D�SHUIHFWO\�SRVVLEOH�RQH�DQG�GRHV�
IURP�WLPH�WR�WLPH�RFFXU��LW�FRQVWLWXWHV�LQGHHG�RQH�RI�WKH�UHFRJQL]HG�PHWKRGV�E\�ZKLFK�QHZ�UXOHV�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PD\�EH�IRUPHG´��1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���
DW�S������SDUD�������2QH�H[DPSOH�IUHTXHQWO\�FLWHG�LV�WKH�+DJXH�5HJXODWLRQV�DQQH[HG�WR�WKH������)RXUWK�
+DJXH�&RQYHQWLRQ�UHVSHFWLQJ�WKH�/DZV�DQG�&XVWRPV�RI�:DU�RQ�/DQG��DOWKRXJK�WKHVH�ZHUH�SUHSDUHG��
DFFRUGLQJ�WR�WKH�&RQYHQWLRQ��³WR�UHYLVH�WKH�JHQHUDO�ODZV�DQG�FXVWRPV�RI�ZDU´�H[LVWLQJ�DW�WKDW�WLPH�
�DQG�WKXV�GLG�QRW�FRGLI\�H[LVWLQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ���WKH\�ODWHU�FDPH�WR�EH�UHJDUGHG�DV�
UHIOHFWLQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��VHH�/HJDO�&RQVHTXHQFHV�RI�WKH�&RQVWUXFWLRQ�RI�D�:DOO�LQ�WKH�
2FFXSLHG�3DOHVWLQLDQ�7HUULWRU\��$GYLVRU\�2SLQLRQ��,�&�-��5HSRUWV�������S�������DW�S�������SDUD�������

� ���� 1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�SS����±����SDUDV�����DQG�����FDXWLRQLQJ��DW�
SDUD������WKDW�³WKLV�UHVXOW�LV�QRW�OLJKWO\�WR�EH�UHJDUGHG�DV�KDYLQJ�EHHQ�DWWDLQHG´���6HH�DOVR�0LOLWDU\�DQG�
3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��IRRWQRWH�����DERYH���DW�S������SDUD�������³:KHUH�
WZR�6WDWHV�DJUHH�WR�LQFRUSRUDWH�D�SDUWLFXODU�UXOH�LQ�D�WUHDW\��WKHLU�DJUHHPHQW�VXIILFHV�WR�PDNH�WKDW�UXOH�
D�OHJDO�RQH��ELQGLQJ�XSRQ�WKHP��EXW�LQ�WKH�ILHOG�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��WKH�VKDUHG�YLHZ�RI�WKH�
3DUWLHV�DV�WR�WKH�FRQWHQW�RI�ZKDW�WKH\�UHJDUG�DV�WKH�UXOH�LV�QRW�HQRXJK��7KH�&RXUW�PXVW�VDWLVI\�LWVHOI�
WKDW�WKH�H[LVWHQFH�RI�WKH�UXOH�LQ�WKH�RSLQLR�MXULV�RI�6WDWHV�LV�FRQILUPHG�E\�SUDFWLFH´���

� ���� 6HH�$KPDGRX�6DGLR�'LDOOR��5HSXEOLF�RI�*XLQHD�Y��'HPRFUDWLF�5HSXEOLF�RI�WKH�&RQJR���3UHOLPLQDU\�
2EMHFWLRQV��-XGJPHQW��,�&�-��5HSRUWV�������S�������DW�S�������SDUD������³7KH�IDFW�LQYRNHG�E\�*XLQHD�
WKDW�YDULRXV�LQWHUQDWLRQDO�DJUHHPHQWV��VXFK�DV�DJUHHPHQWV�IRU�WKH�SURPRWLRQ�DQG�SURWHFWLRQ�RI�IRUHLJQ�
LQYHVWPHQWV�DQG�WKH�:DVKLQJWRQ�&RQYHQWLRQ��KDYH�HVWDEOLVKHG�VSHFLDO�OHJDO�UHJLPHV�JRYHUQLQJ�
LQYHVWPHQW�SURWHFWLRQ��RU�WKDW�SURYLVLRQV�LQ�WKLV�UHJDUG�DUH�FRPPRQO\�LQFOXGHG�LQ�FRQWUDFWV�HQWHUHG�
LQWR�GLUHFWO\�EHWZHHQ�6WDWHV�DQG�IRUHLJQ�LQYHVWRUV��LV�QRW�VXIILFLHQW�WR�VKRZ�WKDW�WKHUH�KDV�EHHQ�D�
FKDQJH�LQ�WKH�FXVWRPDU\�UXOHV�RI�GLSORPDWLF�SURWHFWLRQ��LW�FRXOG�HTXDOO\�VKRZ�WKH�FRQWUDU\´���
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&RQFOXVLRQ����
5HVROXWLRQV�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV�DQG�LQWHUJRYHUQPHQWDO�FRQIHUHQFHV��

��� $� UHVROXWLRQ� DGRSWHG� E\� DQ� LQWHUQDWLRQDO� RUJDQL]DWLRQ� RU� DW� DQ�
LQWHUJRYHUQPHQWDO� FRQIHUHQFH� FDQQRW�� RI� LWVHOI�� FUHDWH� D� UXOH� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ���

��� $� UHVROXWLRQ� DGRSWHG� E\� DQ� LQWHUQDWLRQDO� RUJDQL]DWLRQ� RU� DW� DQ�
LQWHUJRYHUQPHQWDO� FRQIHUHQFH�PD\� SURYLGH� HYLGHQFH� IRU� GHWHUPLQLQJ� WKH� H[LVWHQFH�
DQG�FRQWHQW�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��RU�FRQWULEXWH�WR�LWV�GHYHORSPHQW���

��� $�SURYLVLRQ�LQ�D�UHVROXWLRQ�DGRSWHG�E\�DQ�LQWHUQDWLRQDO�RUJDQL]DWLRQ�RU�DW�DQ�
LQWHUJRYHUQPHQWDO�FRQIHUHQFH�PD\�UHIOHFW�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LI�LW�LV�
HVWDEOLVKHG�WKDW�WKH�SURYLVLRQ�FRUUHVSRQGV�WR�D�JHQHUDO�SUDFWLFH�WKDW�LV�DFFHSWHG�DV�ODZ�
�RSLQLR�MXULV����

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� ��� FRQFHUQV� WKH� UROH� WKDW� UHVROXWLRQV� DGRSWHG� E\� LQWHUQDWLRQDO�
RUJDQL]DWLRQV�RU�DW�LQWHUJRYHUQPHQWDO�FRQIHUHQFHV�PD\�SOD\�LQ�WKH�GHWHUPLQDWLRQ�RI�UXOHV�RI�
FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� ,W� SURYLGHV� WKDW�� ZKLOH� VXFK� UHVROXWLRQV�� RI� WKHPVHOYHV�� FDQ�
QHLWKHU�FRQVWLWXWH�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�QRU�VHUYH�DV�FRQFOXVLYH�HYLGHQFH�RI�
WKHLU� H[LVWHQFH� DQG� FRQWHQW�� WKH\� PD\� KDYH� YDOXH� LQ� SURYLGLQJ� HYLGHQFH� RI� H[LVWLQJ� RU�
HPHUJLQJ�ODZ�DQG�PD\�FRQWULEXWH�WR�WKH�GHYHORSPHQW�RI�D� UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ������

���� $V� LQ�GUDIW�FRQFOXVLRQ���� WKH�ZRUG� ³UHVROXWLRQ´�UHIHUV� WR�UHVROXWLRQV��GHFLVLRQV�DQG�
RWKHU� DFWV� DGRSWHG� E\� LQWHUQDWLRQDO� RUJDQL]DWLRQV� RU� DW� LQWHUJRYHUQPHQWDO� FRQIHUHQFHV��
ZKDWHYHU�WKHLU�GHVLJQDWLRQ����DQG�ZKHWKHU�RU�QRW�WKH\�DUH�OHJDOO\�ELQGLQJ��6SHFLDO�DWWHQWLRQ�
VKRXOG�EH�SDLG�LQ�WKH�SUHVHQW�FRQWH[W�WR�UHVROXWLRQV�RI�WKH�*HQHUDO�$VVHPEO\��D�SOHQDU\�RUJDQ�
RI� WKH� 8QLWHG� 1DWLRQV� ZLWK� YLUWXDOO\� XQLYHUVDO� SDUWLFLSDWLRQ�� WKDW� PD\� RIIHU� LPSRUWDQW�
HYLGHQFH� RI� WKH� FROOHFWLYH� RSLQLRQ� RI� LWV�0HPEHUV�� 5HVROXWLRQV� DGRSWHG� E\� RUJDQV� �RU� DW�
FRQIHUHQFHV�� ZLWK� PRUH� OLPLWHG� PHPEHUVKLS� PD\� DOVR� EH� UHOHYDQW�� EXW� WKHLU� ZHLJKW� LQ�
LGHQWLI\LQJ�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�OLNHO\�WR�EH�OHVV��

���� $OWKRXJK�UHVROXWLRQV�RI�RUJDQV�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV��XQOLNH�UHVROXWLRQV�RI�
LQWHUJRYHUPHQWDO�FRQIHUHQFHV��HPDQDWH��VWULFWO\�VSHDNLQJ��QRW�IURP�WKH�6WDWHV�PHPEHUV�EXW�
IURP�WKH�RUJDQL]DWLRQ��LQ�WKH�FRQWH[W�RI�WKH�SUHVHQW�GUDIW�FRQFOXVLRQ�ZKDW�LV�UHOHYDQW�LV�WKDW�
WKH\�PD\�UHIOHFW� WKH�FROOHFWLYH�H[SUHVVLRQ�RI� WKH�YLHZV�RI� VXFK�6WDWHV��ZKHQ� WKH\�SXUSRUW�
�H[SOLFLWO\�RU�LPSOLFLWO\��WR�WRXFK�XSRQ�OHJDO�PDWWHUV��WKH�UHVROXWLRQV�PD\�DIIRUG�DQ�LQVLJKW�
LQWR�WKH�DWWLWXGHV�RI�WKH�PHPEHU�6WDWHV�WRZDUGV�VXFK�PDWWHUV��0XFK�RI�ZKDW�KDV�EHHQ�VDLG�RI�
WUHDWLHV� LQ� UHODWLRQ� WR� GUDIW� FRQFOXVLRQ� ���� DERYH�� DSSOLHV� WR� UHVROXWLRQV�� KRZHYHU�� XQOLNH�
WUHDWLHV��UHVROXWLRQV�DUH�QRUPDOO\�QRW�OHJDOO\�ELQGLQJ�GRFXPHQWV��DQG�JHQHUDOO\�UHFHLYH�OHVV�
OHJDO�UHYLHZ�WKDQ�WUHDW\�WH[WV��/LNH�WUHDWLHV��UHVROXWLRQV�FDQQRW�EH�D�VXEVWLWXWH�IRU�WKH�WDVN�RI�
DVFHUWDLQLQJ�ZKHWKHU�WKHUH�LV�LQ�IDFW�D�JHQHUDO�SUDFWLFH�WKDW�LV�DFFHSWHG�DV�ODZ��DFFRPSDQLHG�
E\�RSLQLR�MXULV���

���� 3DUDJUDSK���PDNHV�FOHDU�WKDW�UHVROXWLRQV�DGRSWHG�E\�LQWHUQDWLRQDO�RUJDQL]DWLRQV�RU�DW�
LQWHUJRYHUQPHQWDO� FRQIHUHQFHV� FDQQRW� LQGHSHQGHQWO\� FRQVWLWXWH� UXOHV� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��,Q�RWKHU�ZRUGV��WKH�PHUH�DGRSWLRQ�RI�D�UHVROXWLRQ��RU�D�VHULHV�RI�UHVROXWLRQV��
SXUSRUWLQJ�WR�OD\�GRZQ�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�GRHV�QRW�FUHDWH�VXFK�ODZ��LW�KDV�
WR�EH�HVWDEOLVKHG�WKDW�WKH�UXOH�VHW�IRUWK�LQ�WKH�UHVROXWLRQ�GRHV�LQ�IDFW�FRUUHVSRQG�WR�D�JHQHUDO�
SUDFWLFH�WKDW�LV�DFFHSWHG�DV�ODZ��DFFRPSDQLHG�E\�RSLQLR�MXULV���7KHUH�LV�QR�³LQVWDQW�FXVWRP´�
DULVLQJ�IURP�VXFK�UHVROXWLRQV�RQ�WKHLU�RZQ�DFFRXQW������

���� 3DUDJUDSK���VWDWHV��ILUVW��WKDW�UHVROXWLRQV�PD\�QHYHUWKHOHVV�DVVLVW�LQ�WKH�GHWHUPLQDWLRQ�
RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�E\�SURYLGLQJ�HYLGHQFH�RI�WKHLU�H[LVWHQFH�DQG�FRQWHQW��

� �

� ���� 6HH�/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��IRRWQRWH�����DERYH���DW�SS�����±�����SDUD�����
6('&2�,QFRUSRUDWHG�Y��1DWLRQDO�,UDQLDQ�2LO�&RPSDQ\�DQG�,UDQ��VHFRQG�LQWHUORFXWRU\�DZDUG��$ZDUG�
1R��,7/����������RI����0DUFK�������,QWHUQDWLRQDO�/DZ�5HSRUWV��YRO������SS�����±�����DW�S�������

� ���� 7KHUH�LV�D�ZLGH�UDQJH�RI�GHVLJQDWLRQV��VXFK�DV�³GHFODUDWLRQ´�RU�³GHFODUDWLRQ�RI�SULQFLSOHV´��
� �����6HH�DOVR�SDUD������RI�WKH�FRPPHQWDU\�WR�GUDIW�FRQFOXVLRQ����DERYH��
�
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���� *(����������

7KH� ZRUG� ³PD\´� VHHNV� WR� FDXWLRQ� WKDW� QRW� DOO� UHVROXWLRQV� VHUYH� VXFK� D� UROH�� $V� WKH�
,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�KDV�REVHUYHG��UHVROXWLRQV�³HYHQ�LI�WKH\�DUH�QRW�ELQGLQJ�«�FDQ��
LQ�FHUWDLQ�FLUFXPVWDQFHV��SURYLGH�HYLGHQFH�LPSRUWDQW�IRU�HVWDEOLVKLQJ�WKH�H[LVWHQFH�RI�D�UXOH�
RU�WKH�HPHUJHQFH�RI�DQ�RSLQLR�MXULV´�����7KLV�LV�SDUWLFXODUO\�VR�ZKHQ�D�UHVROXWLRQ�SXUSRUWV�WR�
EH�GHFODUDWRU\�RI�DQ�H[LVWLQJ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��LQ�ZKLFK�FDVH�LW�PD\�VHUYH�
DV�HYLGHQFH�RI�WKH�DFFHSWDQFH�DV�ODZ�RI�VXFK�D�UXOH�E\�WKRVH�6WDWHV�VXSSRUWLQJ�WKH�UHVROXWLRQ��
,Q�RWKHU�ZRUGV��³>W@KH�HIIHFW�RI�FRQVHQW�WR�WKH�WH[W�RI�VXFK�UHVROXWLRQV�«�PD\�EH�XQGHUVWRRG�
DV� DQ� DFFHSWDQFH� RI� WKH� YDOLGLW\� RI� WKH� UXOH� RU� VHW� RI� UXOHV� GHFODUHG� E\� WKH� UHVROXWLRQ´�����
&RQYHUVHO\�� QHJDWLYH� YRWHV�� DEVWHQWLRQV� RU� GLVDVVRFLDWLRQV� IURP� D� FRQVHQVXV�� DORQJ� ZLWK�
JHQHUDO�VWDWHPHQWV�DQG�H[SODQDWLRQV�RI�SRVLWLRQV��PD\�EH�HYLGHQFH�WKDW�WKHUH�LV�QR�DFFHSWDQFH�
DV�ODZ���

���� %HFDXVH�WKH�DWWLWXGH�RI�6WDWHV�WRZDUGV�D�JLYHQ�UHVROXWLRQ��RU�D�SDUWLFXODU�UXOH�VHW�IRUWK�
LQ�D�UHVROXWLRQ���H[SUHVVHG�E\�YRWH�RU�RWKHUZLVH��LV�RIWHQ�PRWLYDWHG�E\�SROLWLFDO�RU�RWKHU�QRQ�
OHJDO�FRQVLGHUDWLRQV��DVFHUWDLQLQJ�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��IURP�VXFK�UHVROXWLRQV�PXVW�
EH�GRQH�³ZLWK�DOO�GXH�FDXWLRQ´�����7KLV�LV�GHQRWHG�E\�WKH�ZRUG�³PD\´��,Q�HDFK�FDVH��D�FDUHIXO�
DVVHVVPHQW� RI� YDULRXV� IDFWRUV� LV� UHTXLUHG� LQ� RUGHU� WR� YHULI\� ZKHWKHU� LQGHHG� WKH� 6WDWHV�
FRQFHUQHG�LQWHQGHG�WR�DFNQRZOHGJH�WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��
$V�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�LQGLFDWHG�LQ�/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�
:HDSRQV�� ³LW� LV� QHFHVVDU\� WR� ORRN� DW� >WKH� UHVROXWLRQ¶V@� FRQWHQW� DQG� WKH� FRQGLWLRQV� RI� LWV�
DGRSWLRQ��LW�LV�DOVR�QHFHVVDU\�WR�VHH�ZKHWKHU�DQ�RSLQLR�MXULV�H[LVWV�DV�WR�LWV�QRUPDWLYH�FKDUDFWHU��
2U�D�VHULHV�RI�UHVROXWLRQV�PD\�VKRZ�WKH�JUDGXDO�HYROXWLRQ�RI�WKH�RSLQLR�MXULV�UHTXLUHG�IRU�WKH�
HVWDEOLVKPHQW�RI�D�QHZ�UXOH�´����7KH�SUHFLVH�ZRUGLQJ�XVHG�LV�WKH�VWDUWLQJ�SRLQW�LQ�VHHNLQJ�WR�
HYDOXDWH�WKH�OHJDO�VLJQLILFDQFH�RI�D�UHVROXWLRQ��UHIHUHQFH�WR�LQWHUQDWLRQDO�ODZ��DQG�WKH�FKRLFH�
�RU� DYRLGDQFH�� RI� SDUWLFXODU� WHUPV� LQ� WKH� WH[W�� LQFOXGLQJ� WKH� SUHDPEXODU� DV� ZHOO� DV� WKH�
RSHUDWLYH� ODQJXDJH�� PD\� EH� VLJQLILFDQW�����$OVR� UHOHYDQW� DUH� WKH� GHEDWHV� DQG� QHJRWLDWLRQV�
OHDGLQJ�XS�WR�WKH�DGRSWLRQ�RI�WKH�UHVROXWLRQ�DQG�HVSHFLDOO\�H[SODQDWLRQV�RI�YRWH�DQG�VLPLODU�
VWDWHPHQWV� JLYHQ� LPPHGLDWHO\� EHIRUH� RU� DIWHU� DGRSWLRQ�����7KH� GHJUHH� RI� VXSSRUW� IRU� WKH�
UHVROXWLRQ��DV�PD\�EH�REVHUYHG�LQ�WKH�VL]H�RI�WKH�PDMRULW\�DQG�ZKHUH�WKHUH�DUH�QHJDWLYH�YRWHV�
RU�DEVWHQWLRQV��LV�FULWLFDO��'LIIHUHQFHV�RI�RSLQLRQ�H[SUHVVHG�RQ�DVSHFWV�RI�D�UHVROXWLRQ�PD\�
LQGLFDWH�WKDW�QR�JHQHUDO�DFFHSWDQFH�DV�ODZ��RSLQLR�MXULV��H[LVWV��DW�OHDVW�RQ�WKRVH�DVSHFWV��DQG�
UHVROXWLRQV� ZKLFK� DWWUDFW� QHJDWLYH� YRWHV� RU� DEVWHQWLRQV� DUH� XQOLNHO\� WR� EH� UHJDUGHG� DV�
UHIOHFWLQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�����

���� 3DUDJUDSK� �� IXUWKHU� DFNQRZOHGJHV� WKDW� UHVROXWLRQV� DGRSWHG� E\� LQWHUQDWLRQDO�
RUJDQL]DWLRQV�RU�DW�LQWHUJRYHUQPHQWDO�FRQIHUHQFHV��HYHQ�ZKHQ�GHYRLG�RI�OHJDO�IRUFH�RI�WKHLU�
RZQ��PD\�VRPHWLPHV�SOD\�DQ�LPSRUWDQW�UROH�LQ�WKH�GHYHORSPHQW�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��7KLV�PD\�EH� WKH�FDVH�ZKHQ��DV�ZLWK�D� WUHDW\��D� UHVROXWLRQ��RU�D�VHULHV�RI� UHVROXWLRQV��
SURYLGHV� LQVSLUDWLRQ� DQG� LPSHWXV� IRU� WKH� JURZWK� RI� D� JHQHUDO� SUDFWLFH� DFFHSWHG� DV� ODZ�
�DFFRPSDQLHG�E\�RSLQLR�MXULV��FRQIRUPLQJ�WR�LWV�WHUPV��RU�ZKHQ�LW�FU\VWDOOL]HV�DQ�HPHUJLQJ�
UXOH��

� �

� ���� /HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��VHH�IRRWQRWH�����DERYH���DW�SS�����±�����SDUD�����
�UHIHUULQJ�WR�*HQHUDO�$VVHPEO\�UHVROXWLRQV���

� ���� 0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��VHH�IRRWQRWH�����DERYH���DW�S�������
SDUD�������6HH�DOVR�7KH�*RYHUQPHQW�RI�WKH�6WDWH�RI�.XZDLW�Y��7KH�$PHULFDQ�,QGHSHQGHQW�2LO�
&RPSDQ\��$0,12,/���)LQDO�$ZDUG�RI����0DUFK�������,QWHUQDWLRQDO�/DZ�5HSRUWV��YRO������SS�����±
�����DW�SS�����±�����SDUD�������

� ���� 0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��VHH�IRRWQRWH�����DERYH���DW�S������
SDUD�������

� ���� /HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��VHH�IRRWQRWH�����DERYH���DW�S�������SDUD������
� ���� ,Q�UHVROXWLRQ�����,��RI����'HFHPEHU�������IRU�H[DPSOH��WKH�*HQHUDO�$VVHPEO\�³$IILUP>HG@�WKDW�

JHQRFLGH�LV�D�FULPH�XQGHU�LQWHUQDWLRQDO�ODZ´��ODQJXDJH�WKDW�VXJJHVWV�WKDW�WKH�SDUDJUDSK�ZDV�LQWHQGHG�
WR�EH�GHFODUDWRU\�RI�H[LVWLQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

� ���� ,Q�WKH�*HQHUDO�$VVHPEO\��H[SODQDWLRQV�RI�YRWH�DUH�RIWHQ�JLYHQ�XSRQ�DGRSWLRQ�E\�D�PDLQ�FRPPLWWHH��LQ�
ZKLFK�FDVH�WKH\�DUH�QRW�XVXDOO\�UHSHDWHG�LQ�SOHQDU\���

� ���� 6HH��IRU�H[DPSOH��/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��IRRWQRWH�����DERYH���DW�S�������
SDUD������³VHYHUDO�RI�WKH�UHVROXWLRQV�XQGHU�FRQVLGHUDWLRQ�LQ�WKH�SUHVHQW�FDVH�KDYH�EHHQ�DGRSWHG�ZLWK�
VXEVWDQWLDO�QXPEHUV�RI�QHJDWLYH�YRWHV�DQG�DEVWHQWLRQV��WKXV��DOWKRXJK�WKRVH�UHVROXWLRQV�DUH�D�FOHDU�
VLJQ�RI�GHHS�FRQFHUQ�UHJDUGLQJ�WKH�SUREOHP�RI�QXFOHDU�ZHDSRQV��WKH\�VWLOO�IDOO�VKRUW�RI�HVWDEOLVKLQJ�WKH�
H[LVWHQFH�RI�DQ�RSLQLR�MXULV�RQ�WKH�LOOHJDOLW\�RI�WKH�XVH�RI�VXFK�ZHDSRQV´���

�
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���� 3DUDJUDSK���PDNHV�LW�FOHDU�WKDW�SURYLVLRQV�RI�UHVROXWLRQV�DGRSWHG�E\�DQ�LQWHUQDWLRQDO�
RUJDQL]DWLRQ� RU� DW� DQ� LQWHUJRYHUQPHQWDO� FRQIHUHQFH� FDQQRW� LQ� DQG� RI� WKHPVHOYHV� VHUYH� DV�
FRQFOXVLYH�HYLGHQFH�RI�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��7KLV�
IROORZV�IURP�WKH�LQGLFDWLRQ�WKDW��IRU�WKH�H[LVWHQFH�RI�D�UXOH�WR�EH�GHPRQVWUDWHG��WKH�RSLQLR�
MXULV�RI�6WDWHV��DV�PD\�EH�HYLGHQFHG�E\�D�UHVROXWLRQ��PXVW�EH�ERUQH�RXW�E\�SUDFWLFH��RWKHU�
HYLGHQFH�LV�WKXV�UHTXLUHG��LQ�SDUWLFXODU�WR�VKRZ�ZKHWKHU�WKH�DOOHJHG�UXOH�LV�LQ�IDFW�REVHUYHG�LQ�
WKH�SUDFWLFH�RI�6WDWHV�����$�SURYLVLRQ�RI�D�UHVROXWLRQ�FDQQRW�EH�HYLGHQFH�RI�D�UXOH�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�LI�SUDFWLFH�LV�DEVHQW��GLIIHUHQW�RU�LQFRQVLVWHQW���

&RQFOXVLRQ����
'HFLVLRQV�RI�FRXUWV�DQG�WULEXQDOV��

��� 'HFLVLRQV�RI�LQWHUQDWLRQDO�FRXUWV�DQG�WULEXQDOV��LQ�SDUWLFXODU�RI�WKH�,QWHUQDWLRQDO�
&RXUW� RI� -XVWLFH�� FRQFHUQLQJ� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� UXOHV� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�DUH�D�VXEVLGLDU\�PHDQV�IRU�WKH�GHWHUPLQDWLRQ�RI�VXFK�UXOHV���

��� 5HJDUG�PD\�EH�KDG��DV�DSSURSULDWH��WR�GHFLVLRQV�RI�QDWLRQDO�FRXUWV�FRQFHUQLQJ�
WKH� H[LVWHQFH� DQG� FRQWHQW� RI� UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� DV� D� VXEVLGLDU\�
PHDQV�IRU�WKH�GHWHUPLQDWLRQ�RI�VXFK�UXOHV���

� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� ��� FRQFHUQV� WKH� UROH� RI� GHFLVLRQV� RI� FRXUWV� DQG� WULEXQDOV�� ERWK�
LQWHUQDWLRQDO�DQG�QDWLRQDO��DV�DQ�DLG�LQ�WKH�LGHQWLILFDWLRQ�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ�� ,W� VKRXOG� EH� UHFDOOHG� WKDW� GHFLVLRQV� RI� QDWLRQDO� FRXUWV� PD\� VHUYH� D� GXDO� UROH� LQ� WKH�
LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��2Q�WKH�RQH�KDQG��DV�WKH�DERYH�GUDIW�FRQFOXVLRQV�
��DQG����LQGLFDWH��WKH\�PD\�VHUYH�DV�SUDFWLFH�DV�ZHOO�DV�HYLGHQFH�RI�DFFHSWDQFH�DV�ODZ��RSLQLR�
MXULV��RI�WKH�IRUXP�6WDWH��'UDIW�FRQFOXVLRQ�����RQ�WKH�RWKHU�KDQG��LQGLFDWHV�WKDW�VXFK�GHFLVLRQV�
PD\�DOVR�VHUYH�DV�D�VXEVLGLDU\�PHDQV��PR\HQ�DX[LOLDLUH��IRU�WKH�GHWHUPLQDWLRQ�RI�UXOHV�RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�ZKHQ�WKH\�WKHPVHOYHV�H[DPLQH�WKH�H[LVWHQFH�DQG�FRQWHQW�RI�VXFK�
UXOHV��

���� 'UDIW�FRQFOXVLRQ����IROORZV�FORVHO\�WKH�ODQJXDJH�RI�$UWLFOH�����SDUDJUDSK����G���RI�WKH�
6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��DFFRUGLQJ�WR�ZKLFK��ZKLOH�GHFLVLRQV�RI�WKH�&RXUW�
KDYH�QR�ELQGLQJ�IRUFH�H[FHSW�EHWZHHQ�WKH�SDUWLHV��MXGLFLDO�GHFLVLRQV�DUH�D�VXEVLGLDU\�PHDQV�
IRU�WKH�GHWHUPLQDWLRQ�RI�UXOHV�RI�LQWHUQDWLRQDO�ODZ��LQFOXGLQJ�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��7KH�WHUP�³VXEVLGLDU\�PHDQV´�GHQRWHV�WKH�DQFLOODU\�UROH�RI�VXFK�GHFLVLRQV�LQ�HOXFLGDWLQJ�
WKH�ODZ��UDWKHU�WKDQ�EHLQJ�WKHPVHOYHV�D�VRXUFH�RI�LQWHUQDWLRQDO�ODZ��DV�DUH�WUHDWLHV��FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�DQG�JHQHUDO�SULQFLSOHV�RI�ODZ���7KH�XVH�RI�WKH�WHUP�³VXEVLGLDU\�PHDQV´�GRHV�
QRW��DQG�LV�QRW�LQWHQGHG�WR��VXJJHVW�WKDW�VXFK�GHFLVLRQV�DUH�QRW�LPSRUWDQW�IRU�WKH�LGHQWLILFDWLRQ�
RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

���� 'HFLVLRQV�RI�FRXUWV�DQG�WULEXQDOV�RQ�TXHVWLRQV�RI�LQWHUQDWLRQDO�ODZ��LQ�SDUWLFXODU�WKRVH�
GHFLVLRQV�LQ�ZKLFK�WKH�H[LVWHQFH�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�FRQVLGHUHG�DQG�
VXFK� UXOHV� DUH� LGHQWLILHG� DQG� DSSOLHG�� PD\� RIIHU� YDOXDEOH� JXLGDQFH� IRU� GHWHUPLQLQJ� WKH�
H[LVWHQFH�RU�RWKHUZLVH�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��7KH�YDOXH�RI�VXFK�GHFLVLRQV�
YDULHV�JUHDWO\��KRZHYHU��GHSHQGLQJ�ERWK�RQ�WKH�TXDOLW\�RI�WKH�UHDVRQLQJ��LQFOXGLQJ�SULPDULO\�
WKH�H[WHQW�WR�ZKLFK�LW�UHVXOWV�IURP�D�WKRURXJK�H[DPLQDWLRQ�RI�HYLGHQFH�RI�DQ�DOOHJHG�JHQHUDO�
SUDFWLFH�DFFHSWHG�DV�ODZ��DQG�RQ�WKH�UHFHSWLRQ�RI�WKH�GHFLVLRQ��LQ�SDUWLFXODU�E\�6WDWHV�DQG�LQ�
VXEVHTXHQW�FDVH�ODZ��2WKHU�FRQVLGHUDWLRQV�PLJKW��GHSHQGLQJ�RQ�WKH�FLUFXPVWDQFHV��LQFOXGH�
WKH�QDWXUH�RI�WKH�FRXUW�RU�WULEXQDO��WKH�VL]H�RI�WKH�PDMRULW\�E\�ZKLFK�WKH�GHFLVLRQ�ZDV�DGRSWHG��
DQG�WKH�UXOHV�DQG�WKH�SURFHGXUHV�DSSOLHG�E\�WKH�FRXUW�RU�WULEXQDO��,W�QHHGV�WR�EH�ERUQH�LQ�PLQG��
PRUHRYHU��WKDW�MXGLFLDO�SURQRXQFHPHQWV�RQ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�GR�QRW�IUHH]H�WKH�ODZ��
UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PD\�KDYH�HYROYHG�VLQFH�WKH�GDWH�RI�D�SDUWLFXODU�GHFLVLRQ��

� �

� ���� 6HH��IRU�H[DPSOH��.$,1*�*XHN�(DY�DOLDV�'XFK��&DVH�1R�����������������(&&&�6&��$SSHDO�
-XGJPHQW��([WUDRUGLQDU\�&KDPEHUV�LQ�WKH�&RXUWV�RI�&DPERGLD��6XSUHPH�&RXUW�&KDPEHU����)HEUXDU\�
�������SDUD�������³7KH������'HFODUDWLRQ�RQ�7RUWXUH�>UHVROXWLRQ�������;;;��RI���'HFHPEHU�������
'HFODUDWLRQ�RQ�WKH�3URWHFWLRQ�RI�$OO�3HUVRQV�IURP�%HLQJ�6XEMHFWHG�WR�7RUWXUH�DQG�2WKHU�&UXHO��
,QKXPDQ�RU�'HJUDGLQJ�7UHDWPHQW�RU�3XQLVKPHQW@�LV�D�QRQ�ELQGLQJ�*HQHUDO�$VVHPEO\�UHVROXWLRQ�DQG�
WKXV�PRUH�HYLGHQFH�LV�UHTXLUHG�WR�ILQG�WKDW�WKH�GHILQLWLRQ�RI�WRUWXUH�IRXQG�WKHUHLQ�UHIOHFWHG�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�DW�WKH�UHOHYDQW�WLPH´���

�
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���� 3DUDJUDSK���UHIHUV�WR�³LQWHUQDWLRQDO�FRXUWV�DQG�WULEXQDOV´��D�WHUP�LQWHQGHG�WR�FRYHU�DQ\�
LQWHUQDWLRQDO� ERG\� H[HUFLVLQJ� MXGLFLDO� SRZHUV� WKDW� LV� FDOOHG� XSRQ� WR� FRQVLGHU� UXOHV� RI�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��([SUHVV�PHQWLRQ�LV�PDGH�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��
WKH�SULQFLSDO� MXGLFLDO�RUJDQ�RI� WKH�8QLWHG�1DWLRQV�ZKRVH�6WDWXWH� LV�DQ� LQWHJUDO�SDUW�RI� WKH�
&KDUWHU�RI�WKH�8QLWHG�1DWLRQV�DQG�ZKRVH�PHPEHUV�DUH�HOHFWHG�E\�WKH�*HQHUDO�$VVHPEO\�DQG�
6HFXULW\�&RXQFLO��LQ�UHFRJQLWLRQ�RI�WKH�VLJQLILFDQFH�RI�LWV�FDVH�ODZ�DQG�LWV�SDUWLFXODU�SRVLWLRQ�
DV� WKH� RQO\� VWDQGLQJ� LQWHUQDWLRQDO� FRXUW� RI� JHQHUDO� MXULVGLFWLRQ� ��� �,Q� DGGLWLRQ� WR� WKH�
SUHGHFHVVRU�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��WKH�3HUPDQHQW�&RXUW�RI�,QWHUQDWLRQDO�-XVWLFH��
WKH� WHUP�³LQWHUQDWLRQDO�FRXUWV�DQG� WULEXQDOV´� LQFOXGHV��EXW� LV�QRW� OLPLWHG� WR��VSHFLDOLVW�DQG�
UHJLRQDO�FRXUWV��VXFK�DV�WKH�,QWHUQDWLRQDO�7ULEXQDO�IRU�WKH�/DZ�RI�WKH�6HD��WKH�,QWHUQDWLRQDO�
&ULPLQDO�&RXUW�DQG�RWKHU�LQWHUQDWLRQDO�FULPLQDO�WULEXQDOV��UHJLRQDO�KXPDQ�ULJKWV�FRXUWV�DQG�
WKH�:RUOG�7UDGH�2UJDQL]DWLRQ�'LVSXWH�6HWWOHPHQW�%RG\��,W�DOVR�LQFOXGHV�LQWHU�6WDWH�DUELWUDO�
WULEXQDOV�DQG�RWKHU�DUELWUDO�WULEXQDOV�DSSO\LQJ�LQWHUQDWLRQDO�ODZ��7KH�VNLOOV�DQG�WKH�EUHDGWK�RI�
HYLGHQFH�XVXDOO\�DW� WKH�GLVSRVDO�RI� LQWHUQDWLRQDO�FRXUWV�DQG� WULEXQDOV�PD\� OHQG�VLJQLILFDQW�
ZHLJKW�WR�WKHLU�GHFLVLRQV��VXEMHFW�WR�WKH�FRQVLGHUDWLRQV�PHQWLRQHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSK��

���� )RU�WKH�SXUSRVHV�RI�WKLV�GUDIW�FRQFOXVLRQ��WKH�WHUP�³GHFLVLRQV´�LQFOXGHV�MXGJPHQWV�DQG�
DGYLVRU\�RSLQLRQV��DV�ZHOO�DV�RUGHUV�RQ�SURFHGXUDO�DQG�LQWHUORFXWRU\�PDWWHUV��6HSDUDWH�DQG�
GLVVHQWLQJ�RSLQLRQV�PD\�VKHG�OLJKW�RQ�WKH�GHFLVLRQ�DQG�PD\�GLVFXVV�SRLQWV�QRW�FRYHUHG�LQ�WKH�
GHFLVLRQ�RI� WKH� FRXUW� RU� WULEXQDO�� EXW� WKH\� QHHG� WR�EH� DSSURDFKHG�ZLWK� FDXWLRQ� VLQFH� WKH\�
UHIOHFW�WKH�YLHZSRLQW�RI�WKH�LQGLYLGXDO�MXGJH�DQG�PD\�VHW�RXW�SRLQWV�QRW�DFFHSWHG�E\�WKH�FRXUW�
RU�WULEXQDO���

���� 3DUDJUDSK� �� FRQFHUQV� GHFLVLRQV� RI� QDWLRQDO� FRXUWV� �DOVR� UHIHUUHG� WR� DV� GRPHVWLF� RU�
PXQLFLSDO�FRXUWV������7KH�GLVWLQFWLRQ�EHWZHHQ�LQWHUQDWLRQDO�DQG�QDWLRQDO�FRXUWV�LV�QRW�DOZD\V�
FOHDU�FXW�� LQ� WKHVH� GUDIW� FRQFOXVLRQV�� WKH� WHUP� ³QDWLRQDO� FRXUWV´� LQFOXGHV� FRXUWV� ZLWK� DQ�
LQWHUQDWLRQDO� FRPSRVLWLRQ� RSHUDWLQJ� ZLWKLQ� RQH� RU� PRUH� GRPHVWLF� OHJDO� V\VWHPV�� VXFK� DV�
³K\EULG´�FRXUWV�DQG� WULEXQDOV� LQYROYLQJ�PL[HG�QDWLRQDO�DQG� LQWHUQDWLRQDO�FRPSRVLWLRQ�DQG�
MXULVGLFWLRQ��

���� 6RPH�FDXWLRQ�LV�FDOOHG�IRU�ZKHQ�VHHNLQJ�WR�UHO\�RQ�GHFLVLRQV�RI�QDWLRQDO�FRXUWV�DV�D�
VXEVLGLDU\�PHDQV� IRU� WKH�GHWHUPLQDWLRQ�RI� UXOHV�RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�����7KLV� LV�
UHIOHFWHG�LQ�WKH�GLIIHUHQW�ZRUGLQJ�RI�SDUDJUDSKV���DQG����LQ�SDUWLFXODU�WKH�XVH�RI�WKH�ZRUGV�
³>U@HJDUG� PD\� EH� KDG�� DV� DSSURSULDWH´� LQ� SDUDJUDSK� ��� 1DWLRQDO� FRXUWV� RSHUDWH� ZLWKLQ� D�
SDUWLFXODU�OHJDO�V\VWHP��ZKLFK�PD\�LQFRUSRUDWH�LQWHUQDWLRQDO�ODZ�RQO\�LQ�D�SDUWLFXODU�ZD\�DQG�
WR�D�OLPLWHG�H[WHQW��7KHLU�GHFLVLRQV�PD\�UHIOHFW�D�SDUWLFXODU�QDWLRQDO�SHUVSHFWLYH��8QOLNH�PRVW�
LQWHUQDWLRQDO�FRXUWV��QDWLRQDO�FRXUWV�PD\�VRPHWLPHV�ODFN�LQWHUQDWLRQDO�ODZ�H[SHUWLVH�DQG�PD\�
KDYH�UHDFKHG�WKHLU�GHFLVLRQV�ZLWKRXW�WKH�EHQHILW�RI�KHDULQJ�DUJXPHQW�DGYDQFHG�E\�6WDWHV������

&RQFOXVLRQ����
7HDFKLQJV��

� 7HDFKLQJV�RI�WKH�PRVW�KLJKO\�TXDOLILHG�SXEOLFLVWV�RI�WKH�YDULRXV�QDWLRQV�PD\�
VHUYH�DV�D�VXEVLGLDU\�PHDQV�IRU�WKH�GHWHUPLQDWLRQ�RI�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��

� �

� ���� $OWKRXJK�WKHUH�LV�QR�KLHUDUFK\�RI�LQWHUQDWLRQDO�FRXUWV�DQG�WULEXQDOV��GHFLVLRQV�RI�WKH�,QWHUQDWLRQDO�
&RXUW�RI�-XVWLFH�DUH�RIWHQ�UHJDUGHG�DV�DXWKRULWDWLYH�E\�RWKHU�FRXUWV�DQG�WULEXQDOV��6HH��IRU�H[DPSOH��
-RQHV�DQG�2WKHUV�Y��WKH�8QLWHG�.LQJGRP��$SSOLFDWLRQ�QRV�����������DQG�����������(XURSHDQ�&RXUW�
RI�+XPDQ�5LJKWV��(&+5�������SDUD�������0�9�³6$,*$´��1R������6DLQW�9LQFHQW�DQG�WKH�*UHQDGLQHV�
Y��*XLQHD���-XGJPHQW��,7/26�5HSRUWV�������S������DW�SDUDV�����±�����DQG�-DSDQ�²�7D[HV�RQ�
$OFRKROLF�%HYHUDJHV��:72�$SSHOODWH�%RG\�5HSRUW��:7�'6��$%�5��:7�'6���$%�5�DQG�
:7�'6���$%�5��DGRSWHG�RQ���1RYHPEHU�������VHFW��'��

� ���� 2Q�GHFLVLRQV�RI�QDWLRQDO�FRXUWV�DV�D�VXEVLGLDU\�PHDQV�IRU�WKH�GHWHUPLQDWLRQ�RI�UXOHV�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�VHH��IRU�H[DPSOH��0RKDPPHG�DQG�RWKHUV�Y��0LQLVWU\�RI�'HIHQFH��8QLWHG�.LQJGRP�
6XSUHPH�&RXUW��>����@�8.6&�������-DQXDU\��������SDUDV�����±�����/RUG�0DQFH����

� ���� 6HH�DOVR�0LQLVWHU�RI�-XVWLFH�DQG�&RQVWLWXWLRQDO�'HYHORSPHQW�Y��6RXWKHUQ�$IULFDQ�/LWLJDWLRQ�&HQWUH��
6XSUHPH�&RXUW�RI�$SSHDO�RI�6RXWK�$IULFD����������6$������6&$������0DUFK��������SDUD������

� ���� 6HH�DOVR�³:D\V�DQG�PHDQV�IRU�PDNLQJ�WKH�HYLGHQFH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PRUH�UHDGLO\�
DYDLODEOH´��<HDUERRN�«�������YRO��,,��3DUW�7ZR���S�������SDUD������
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� � &RPPHQWDU\�

���� 'UDIW� FRQFOXVLRQ� ��� FRQFHUQV� WKH� UROH� RI� WHDFKLQJV� �LQ� )UHQFK�� GRFWULQH�� LQ� WKH�
LGHQWLILFDWLRQ� RI� UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� )ROORZLQJ� FORVHO\� WKH� ODQJXDJH� RI�
$UWLFOH�����SDUDJUDSK����G���RI�WKH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��LW�SURYLGHV�
WKDW�VXFK�ZRUNV�PD\�EH�UHVRUWHG�WR�DV�D�VXEVLGLDU\�PHDQV��PR\HQ�DX[LOLDLUH��IRU�GHWHUPLQLQJ�
UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� WKDW� LV� WR� VD\��ZKHQ� DVFHUWDLQLQJ�ZKHWKHU� WKHUH� LV� D�
JHQHUDO�SUDFWLFH�WKDW�LV�DFFHSWHG�DV�ODZ��DFFRPSDQLHG�E\�RSLQLR�MXULV���7KH�WHUP�³WHDFKLQJV´��
RIWHQ�UHIHUUHG�WR�DV�³ZULWLQJV´��LV�WR�EH�XQGHUVWRRG�LQ�D�EURDG�VHQVH��LW�LQFOXGHV�WHDFKLQJV�LQ�
QRQ�ZULWWHQ�IRUP��VXFK�DV�OHFWXUHV�DQG�DXGLRYLVXDO�PDWHULDOV��

���� $V�ZLWK�GHFLVLRQV�RI�FRXUWV�DQG�WULEXQDOV��UHIHUUHG�WR�DERYH�LQ�GUDIW�FRQFOXVLRQ�����
ZULWLQJV�DUH� QRW� WKHPVHOYHV�D� VRXUFH�RI� LQWHUQDWLRQDO� ODZ��EXW�PD\�RIIHU� JXLGDQFH� IRU� WKH�
GHWHUPLQDWLRQ� RI� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� UXOHV� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� 7KLV�
DX[LOLDU\�UROH�UHFRJQL]HV�WKH�YDOXH�WKDW�WHDFKLQJV�PD\�KDYH�LQ�FROOHFWLQJ�DQG�DVVHVVLQJ�6WDWH�
SUDFWLFH��LQ�LGHQWLI\LQJ�GLYHUJHQFHV�LQ�6WDWH�SUDFWLFH�DQG�WKH�SRVVLEOH�DEVHQFH�RU�GHYHORSPHQW�
RI�UXOHV��DQG�LQ�HYDOXDWLQJ�WKH�ODZ���

���� 7KHUH� LV� QHHG� IRU� FDXWLRQ� ZKHQ� GUDZLQJ� XSRQ� ZULWLQJV�� VLQFH� WKHLU� YDOXH� IRU�
GHWHUPLQLQJ�WKH�H[LVWHQFH�RI�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�YDULHV��WKLV�LV�UHIOHFWHG�LQ�
WKH�ZRUGV�³PD\�VHUYH�DV´��)LUVW��ZULWHUV�VRPHWLPHV�VHHN�QRW�PHUHO\�WR�UHFRUG�WKH�VWDWH�RI�WKH�
ODZ�DV�LW�LV��OH[�ODWD��EXW�WR�DGYRFDWH�LWV�GHYHORSPHQW��OH[�IHUHQGD���,Q�GRLQJ�VR��WKH\�GR�QRW�
DOZD\V�GLVWLQJXLVK��RU�GLVWLQJXLVK�FOHDUO\��EHWZHHQ�WKH�ODZ�DV�LW�LV�DQG�WKH�ODZ�DV�WKH\�ZRXOG�
OLNH�LW�WR�EH��6HFRQG��ZULWLQJV�PD\�UHIOHFW�WKH�QDWLRQDO�RU�RWKHU�LQGLYLGXDO�YLHZSRLQWV�RI�WKHLU�
DXWKRUV��7KLUG��WKH\�GLIIHU�JUHDWO\�LQ�TXDOLW\��$VVHVVLQJ�WKH�DXWKRULW\�RI�D�JLYHQ�ZRUN�LV�WKXV�
HVVHQWLDO��WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�LQ�WKH�3DTXHWH�+DEDQD�&DVH�UHIHUUHG�WR���

WKH�ZRUNV�RI�MXULVWV�DQG�FRPPHQWDWRUV�ZKR�E\�\HDUV�RI�ODERU��UHVHDUFK�DQG�H[SHULHQFH�
KDYH�PDGH�WKHPVHOYHV�SHFXOLDUO\�ZHOO�DFTXDLQWHG�ZLWK�WKH�VXEMHFWV�RI�ZKLFK�WKH\�WUHDW��
6XFK� ZRUNV� DUH� UHVRUWHG� WR� E\� MXGLFLDO� WULEXQDOV�� QRW� IRU� WKH� VSHFXODWLRQV� RI� WKHLU�
DXWKRUV�FRQFHUQLQJ�ZKDW�WKH�ODZ�RXJKW�WR�EH��EXW�IRU�WUXVWZRUWK\�HYLGHQFH�RI�ZKDW�WKH�
ODZ�UHDOO\�LV�����

���� 7KH� WHUP� ³SXEOLFLVWV´��ZKLFK� FRPHV� IURP� WKH�6WDWXWH�RI� WKH� ,QWHUQDWLRQDO�&RXUW� RI�
-XVWLFH��FRYHUV�DOO�WKRVH�ZKRVH�ZULWLQJV�PD\�HOXFLGDWH�TXHVWLRQV�RI�LQWHUQDWLRQDO�ODZ��:KLOH�
PRVW�VXFK�ZULWHUV�ZLOO��LQ�WKH�QDWXUH�RI�WKLQJV��EH�VSHFLDOLVWV�LQ�SXEOLF�LQWHUQDWLRQDO�ODZ��RWKHUV�
DUH�QRW�H[FOXGHG��7KH� UHIHUHQFH� WR� ³WKH�PRVW� KLJKO\�TXDOLILHG´�SXEOLFLVWV�HPSKDVL]HV� WKDW�
DWWHQWLRQ�RXJKW�WR�EH�SDLG�WR�WKH�ZULWLQJV�RI�WKRVH�ZKR�DUH�HPLQHQW�LQ�WKH�ILHOG��,Q�WKH�ILQDO�
DQDO\VLV�� KRZHYHU�� LW� LV� WKH� TXDOLW\� RI� WKH� SDUWLFXODU� ZULWLQJ� WKDW� PDWWHUV� UDWKHU� WKDQ� WKH�
UHSXWDWLRQ�RI�WKH�DXWKRU��DPRQJ�WKH�IDFWRUV�WR�EH�FRQVLGHUHG�LQ�WKLV�UHJDUG�DUH�WKH�DSSURDFK�
DGRSWHG�E\�WKH�DXWKRU�WR�WKH�LGHQWLILFDWLRQ�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DQG�WKH�H[WHQW�WR�
ZKLFK�KLV�RU�KHU�WH[W�UHPDLQV�OR\DO�WR�LW��7KH�UHIHUHQFH�WR�SXEOLFLVWV�³RI�WKH�YDULRXV�QDWLRQV´�
KLJKOLJKWV�WKH�LPSRUWDQFH�RI�KDYLQJ�UHJDUG��VR�IDU�DV�SRVVLEOH��WR�ZULWLQJV�UHSUHVHQWDWLYH�RI�
WKH� SULQFLSDO� OHJDO� V\VWHPV� DQG� UHJLRQV� RI� WKH� ZRUOG� DQG� LQ� YDULRXV� ODQJXDJHV� ZKHQ�
LGHQWLI\LQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

���� 7KH�RXWSXW�RI� LQWHUQDWLRQDO�ERGLHV�HQJDJHG� LQ� WKH�FRGLILFDWLRQ�DQG�GHYHORSPHQW�RI�
LQWHUQDWLRQDO� ODZ�PD\� SURYLGH� D� XVHIXO� UHVRXUFH� LQ� WKLV� UHJDUG�����6XFK� FROOHFWLYH� ERGLHV�
LQFOXGH�WKH�,QVWLWXWH�RI�,QWHUQDWLRQDO�/DZ��,QVWLWXW�GH�GURLW�LQWHUQDWLRQDO��DQG�WKH�,QWHUQDWLRQDO�
/DZ�$VVRFLDWLRQ��DV�ZHOO�DV�LQWHUQDWLRQDO�H[SHUW�ERGLHV�LQ�SDUWLFXODU�ILHOGV�DQG�IURP�GLIIHUHQW�
UHJLRQV��7KH�YDOXH�RI�HDFK�RXWSXW�QHHGV�WR�EH�FDUHIXOO\�DVVHVVHG�LQ�WKH�OLJKW�RI�WKH�PDQGDWH�
DQG�H[SHUWLVH�RI�WKH�ERG\�FRQFHUQHG��WKH�H[WHQW�WR�ZKLFK�WKH�RXWSXW�VHHNV�WR�VWDWH�H[LVWLQJ�
ODZ��WKH�FDUH�DQG�REMHFWLYLW\�ZLWK�ZKLFK�LW�ZRUNV�RQ�D�SDUWLFXODU�LVVXH��WKH�VXSSRUW�D�SDUWLFXODU�
RXWSXW�HQMR\V�ZLWKLQ�WKH�ERG\��DQG�WKH�UHFHSWLRQ�RI�WKH�RXWSXW�E\�6WDWHV�DQG�RWKHUV��

� �

� ���� 7KH�3DTXHWH�+DEDQD�DQG�7KH�/ROD��86�6XSUHPH�&RXUW�����86�������������DW�S�������6HH�DOVR�7KH�
&DVH�RI�WKH�6�6��³/RWXV´��IRRWQRWH�����DERYH���DW�SS�����DQG�����

� �����7KH�VSHFLDO�FRQVLGHUDWLRQ�WR�EH�JLYHQ�WR�WKH�RXWSXW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�LV�GHVFULEHG�
LQ�SDUDJUDSK�����RI�WKH�JHQHUDO�FRPPHQWDU\�WR�WKH�SUHVHQW�3DUW��3DUW�)LYH��DERYH��
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3DUW�6L[�
3HUVLVWHQW�REMHFWRU��

� 3DUW�6L[�FRPSULVHV�D�VLQJOH�GUDIW�FRQFOXVLRQ��RQ�WKH�SHUVLVWHQW�REMHFWRU�UXOH��

&RQFOXVLRQ����
3HUVLVWHQW�REMHFWRU��

��� :KHUH�D�6WDWH�KDV�REMHFWHG�WR�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�ZKLOH�WKDW�
UXOH�ZDV�LQ�WKH�SURFHVV�RI�IRUPDWLRQ��WKH�UXOH�LV�QRW�RSSRVDEOH�WR�WKH�6WDWH�FRQFHUQHG�
IRU�VR�ORQJ�DV�LW�PDLQWDLQV�LWV�REMHFWLRQ���

��� 7KH� REMHFWLRQ�PXVW� EH� FOHDUO\� H[SUHVVHG��PDGH� NQRZQ� WR� RWKHU� 6WDWHV�� DQG�
PDLQWDLQHG�SHUVLVWHQWO\���

��� 7KH�SUHVHQW�GUDIW�FRQFOXVLRQ�LV�ZLWKRXW�SUHMXGLFH�WR�DQ\�TXHVWLRQ�FRQFHUQLQJ�
SHUHPSWRU\�QRUPV�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ��MXV�FRJHQV���

� � &RPPHQWDU\�

���� 5XOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��³E\�WKHLU�YHU\�QDWXUH��PXVW�KDYH�HTXDO�IRUFH�IRU�
DOO�PHPEHUV�RI�WKH�LQWHUQDWLRQDO�FRPPXQLW\��DQG�FDQQRW�WKHUHIRUH�EH�WKH�VXEMHFW�RI�DQ\�ULJKW�
RI� XQLODWHUDO� H[FOXVLRQ� H[HUFLVDEOH� DW� ZLOO� E\� DQ\� RQH� RI� WKHP� LQ� LWV� RZQ� IDYRXU´� ����
1HYHUWKHOHVV�� ZKHQ� D� 6WDWH� KDV� SHUVLVWHQWO\� REMHFWHG� WR� DQ� HPHUJLQJ� UXOH� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��DQG�PDLQWDLQV�LWV�REMHFWLRQ�DIWHU�WKH�UXOH�KDV�FU\VWDOOL]HG��WKDW�UXOH� LV�QRW�
RSSRVDEOH�WR�LW��7KLV�LV�VRPHWLPHV�UHIHUUHG�WR�DV�WKH�SHUVLVWHQW�REMHFWRU�³UXOH´�RU�³GRFWULQH´�
DQG� QRW� LQIUHTXHQWO\� DULVHV� LQ� FRQQHFWLRQ� ZLWK� WKH� LGHQWLILFDWLRQ� RI� UXOHV� RI� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��$V�WKH�GUDIW�FRQFOXVLRQ�VHHNV�WR�FRQYH\��WKH�LQYRFDWLRQ�RI�WKH�SHUVLVWHQW�
REMHFWRU�UXOH�LV�VXEMHFW�WR�VWULQJHQW�UHTXLUHPHQWV��

���� 7KH�SHUVLVWHQW�REMHFWRU�LV�WR�EH�GLVWLQJXLVKHG�IURP�D�VLWXDWLRQ�ZKHUH�WKH�REMHFWLRQ�RI�
D�VLJQLILFDQW�QXPEHU�RI�6WDWHV�WR�WKH�HPHUJHQFH�RI�D�QHZ�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�
SUHYHQWV�LWV�FU\VWDOOL]DWLRQ�DOWRJHWKHU��EHFDXVH�WKHUH�LV�QR�JHQHUDO�SUDFWLFH�DFFHSWHG�DV�ODZ������

���� $� 6WDWH� REMHFWLQJ� WR� DQ� HPHUJLQJ� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� E\� DUJXLQJ�
DJDLQVW�LW�RU�HQJDJLQJ�LQ�DQ�DOWHUQDWLYH�SUDFWLFH�PD\�DGRSW�RQH�RU�ERWK�RI�WZR�VWDQFHV��LW�PD\�
VHHN�WR�SUHYHQW�WKH�UXOH�IURP�FRPLQJ�LQWR�EHLQJ��RU�LW�PD\�DLP�WR�HQVXUH�WKDW��LI�LW�GRHV�HPHUJH��
WKH�UXOH�ZLOO�QRW�EH�RSSRVDEOH�WR�LW��$Q�H[DPSOH�ZRXOG�EH�WKH�RSSRVLWLRQ�RI�FHUWDLQ�6WDWHV�WR�
WKH�WKHQ�HPHUJLQJ�UXOH�SHUPLWWLQJ�WKH�HVWDEOLVKPHQW�RI�D�PD[LPXP����PLOH�WHUULWRULDO�VHD��
6XFK�6WDWHV�PD\�KDYH�ZLVKHG� WR�FRQVROLGDWH�D� WKUHH��� IRXU��RU�VL[�PLOH� WHUULWRULDO�VHD�DV�D�
JHQHUDO�UXOH��EXW�LQ�DQ\�HYHQW�ZHUH�QRW�SUHSDUHG�WR�KDYH�ZLGHU�WHUULWRULDO�VHDV�HQIRUFHG�DJDLQVW�
WKHP�����,I�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LV�IRXQG�WR�KDYH�HPHUJHG��LW�ZLOO�EH�IRU�WKH�
6WDWH�FRQFHUQHG�WR�HVWDEOLVK�WKH�ULJKW�WR�EHQHILW�IURP�SHUVLVWHQW�REMHFWRU�VWDWXV��

� �

� ���� 1RUWK�6HD�&RQWLQHQWDO�6KHOI��VHH�IRRWQRWH�����DERYH���DW�SS����±����SDUD������7KLV�LV�WUXH�RI�UXOHV�RI�
³JHQHUDO´�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��DV�RSSRVHG�WR�³SDUWLFXODU´�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��RQ�
ZKLFK�VHH�GUDIW�FRQFOXVLRQ�����EHORZ���

� �����6HH��IRU�H[DPSOH��(QWVFKHLGXQJHQ�GHV�%XQGHVYHUIDVVXQJVJHULFKWV��*HUPDQ�)HGHUDO�&RQVWLWXWLRQDO�
&RXUW���YRO�������������-XGJPHQW�RI����'HFHPEHU���������%Y0�������1R������SS����±�����DW�SS�����±
�����SDUD�����³7KLV�FRQFHUQV�QRW�PHUHO\�DFWLRQ�WKDW�D�6WDWH�FDQ�VXFFHVVIXOO\�XSKROG�IURP�WKH�RXWVHW�
DJDLQVW�DSSOLFDWLRQ�RI�DQ�H[LVWLQJ�JHQHUDO�UXOH�RI�LQWHUQDWLRQDO�ODZ�E\�ZD\�RI�SHUVHYHUDQW�SURWHVWDWLRQ�
RI�ULJKWV��LQ�WKH�VHQVH�RI�WKH�UXOLQJ�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�LQ�WKH�1RUZHJLDQ�)LVKHULHV�
FDVH�«���LQVWHDG��WKH�H[LVWHQFH�RI�D�FRUUHVSRQGLQJ�JHQHUDO�UXOH�RI�LQWHUQDWLRQDO�ODZ�FDQQRW�DW�SUHVHQW�
EH�DVVXPHG´���

� ���� ,Q�GXH�FRXUVH��DQG�DV�SDUW�RI�DQ�RYHUDOO�SDFNDJH�RQ�WKH�ODZ�RI�WKH�VHD��6WDWHV�GLG�QRW�LQ�IDFW�PDLQWDLQ�
WKHLU�REMHFWLRQV��:KLOH�WKH�DELOLW\�HIIHFWLYHO\�WR�SUHVHUYH�D�SHUVLVWHQW�REMHFWRU�VWDWXV�RYHU�WLPH�PD\�
VRPHWLPHV�SURYH�GLIILFXOW��WKLV�GRHV�QRW�FDOO�LQWR�TXHVWLRQ�WKH�H[LVWHQFH�RI�WKH�UXOH�UHIOHFWHG�LQ�GUDIW�
FRQFOXVLRQ�����

�
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���� 7KH� SHUVLVWHQW� REMHFWRU� UXOH� LV� QRW� LQIUHTXHQWO\� LQYRNHG� DQG� UHFRJQL]HG�� ERWK� LQ�
LQWHUQDWLRQDO�DQG�GRPHVWLF�FDVH�ODZ����DV�ZHOO�DV�LQ�RWKHU�FRQWH[WV�����:KLOH�WKHUH�DUH�GLIIHULQJ�
YLHZV�� WKH�SHUVLVWHQW� REMHFWRU� UXOH� LV�ZLGHO\� DFFHSWHG�E\�6WDWHV� DQG�ZULWHUV� DV�ZHOO� DV�E\�
VFLHQWLILF�ERGLHV�HQJDJHG�LQ�LQWHUQDWLRQDO�ODZ������

���� 3DUDJUDSK���PDNHV�LW�FOHDU�WKDW�WKH�REMHFWLRQ�PXVW�KDYH�EHHQ�PDGH�ZKLOH�WKH�UXOH�LQ�
TXHVWLRQ�ZDV�LQ�WKH�SURFHVV�RI�IRUPDWLRQ��7KH�WLPHOLQHVV�RI�WKH�REMHFWLRQ�LV�FULWLFDO��WKH�6WDWH�
PXVW�H[SUHVV�LWV�RSSRVLWLRQ�EHIRUH�D�JLYHQ�SUDFWLFH�KDV�FU\VWDOOL]HG�LQWR�D�UXOH�RI�FXVWRPDU\�
LQWHUQDWLRQDO� ODZ�� DQG� LWV� SRVLWLRQ�ZLOO� EH�EHVW� DVVXUHG� LI� LW� GLG� VR� DW� WKH� HDUOLHVW� SRVVLEOH�
PRPHQW��:KLOH�WKH�OLQH�EHWZHHQ�REMHFWLRQ�DQG�YLRODWLRQ�PD\�QRW�DOZD\V�EH�DQ�HDV\�RQH�WR�
GUDZ��WKHUH�LV�QR�VXFK�WKLQJ�DV�D�VXEVHTXHQW�REMHFWRU�UXOH��RQFH�WKH�UXOH�KDV�FRPH�LQWR�EHLQJ��
DQ�REMHFWLRQ�ZLOO�QRW�DYDLO�D�6WDWH�ZLVKLQJ�WR�H[HPSW�LWVHOI��

���� ,I�D�6WDWH�HVWDEOLVKHV�LWVHOI�DV�D�SHUVLVWHQW�REMHFWRU��WKH�UXOH�LV�QRW�RSSRVDEOH�WR�LW�IRU�
VR�ORQJ�DV�LW�PDLQWDLQV�WKH�REMHFWLRQ��WKH�H[SUHVVLRQ�³QRW�RSSRVDEOH´�LV�XVHG�LQ�RUGHU�WR�UHIOHFW�
WKH�H[FHSWLRQDO�SRVLWLRQ�RI�WKH�SHUVLVWHQW�REMHFWRU��$V�WKH�SDUDJUDSK�IXUWKHU�LQGLFDWHV��RQFH�
DQ�REMHFWLRQ� LV�DEDQGRQHG��DV� LW�PD\�EH�DW�DQ\� WLPH��H[SUHVVO\�RU�RWKHUZLVH��� WKH�6WDWH� LQ�
TXHVWLRQ�EHFRPHV�ERXQG�E\�WKH�UXOH��

���� 3DUDJUDSK� �� FODULILHV� WKH� VWULQJHQW� UHTXLUHPHQWV� WKDW� PXVW� EH� PHW� IRU� D� 6WDWH� WR�
HVWDEOLVK�DQG�PDLQWDLQ�SHUVLVWHQW�REMHFWRU�VWDWXV�YLV�j�YLV�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ��,Q�DGGLWLRQ�WR�EHLQJ�PDGH�EHIRUH�WKH�SUDFWLFH�FU\VWDOOL]HV�LQWR�D�UXOH�RI�ODZ��WKH�REMHFWLRQ�
PXVW�EH�FOHDUO\�H[SUHVVHG��PHDQLQJ�WKDW�QRQ�DFFHSWDQFH�RI�WKH�HPHUJLQJ�UXOH�RU�WKH�LQWHQWLRQ�
QRW�WR�EH�ERXQG�E\�LW�PXVW�EH�XQDPELJXRXV�����7KHUH�LV��KRZHYHU��QR�UHTXLUHPHQW�WKDW� WKH�
REMHFWLRQ�EH�PDGH�LQ�D�SDUWLFXODU�IRUP��$�FOHDU�YHUEDO�REMHFWLRQ��HLWKHU�LQ�ZULWWHQ�RU�RUDO�IRUP��
DV�RSSRVHG�WR�SK\VLFDO�DFWLRQ��ZLOO�VXIILFH�WR�SUHVHUYH�WKH�OHJDO�SRVLWLRQ�RI�WKH�REMHFWLQJ�6WDWH��

���� 7KH� UHTXLUHPHQW� WKDW� WKH�REMHFWLRQ�EH�PDGH� NQRZQ� WR�RWKHU�6WDWHV�PHDQV� WKDW� WKH�
REMHFWLRQ�PXVW�EH�FRPPXQLFDWHG�LQWHUQDWLRQDOO\��LW�FDQQRW�VLPSO\�EH�YRLFHG�LQWHUQDOO\��,W�LV�
IRU�WKH�REMHFWLQJ�6WDWH�WR�HQVXUH�WKDW�WKH�REMHFWLRQ�LV�LQGHHG�PDGH�NQRZQ�WR�RWKHU�6WDWHV��

���� 7KH�UHTXLUHPHQW�WKDW�WKH�REMHFWLRQ�EH�PDLQWDLQHG�SHUVLVWHQWO\�DSSOLHV�ERWK�EHIRUH�DQG�
DIWHU� WKH� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� KDV� HPHUJHG�� $VVHVVLQJ� ZKHWKHU� WKLV�
UHTXLUHPHQW� KDV� EHHQ�PHW� QHHGV� WR� EH� GRQH� LQ� D� SUDJPDWLF�PDQQHU�� EHDULQJ� LQ�PLQG� WKH�
FLUFXPVWDQFHV� RI� HDFK� FDVH��7KH� UHTXLUHPHQW� VLJQLILHV�� ILUVW�� WKDW� WKH� REMHFWLRQ� VKRXOG� EH�
UHLWHUDWHG� ZKHQ� WKH� FLUFXPVWDQFHV� DUH� VXFK� WKDW� D� UHVWDWHPHQW� LV� FDOOHG� IRU� �WKDW� LV�� LQ�
FLUFXPVWDQFHV�ZKHUH�VLOHQFH�RU�LQDFWLRQ�PD\�UHDVRQDEO\�OHDG�WR�WKH�FRQFOXVLRQ�WKDW�WKH�6WDWH�
KDV�JLYHQ�XS�LWV�REMHFWLRQ���,W�LV�FOHDU��KRZHYHU��WKDW�6WDWHV�FDQQRW�EH�H[SHFWHG�WR�UHDFW�RQ�

� �

� ���� 6HH��IRU�H[DPSOH��WKH�)LVKHULHV�FDVH��IRRWQRWH�����DERYH���DW�S�������0LFKDHO�'RPLQJXHV�Y��8QLWHG�
6WDWHV��&DVH�1R�����������������,QWHU�$PHULFDQ�&RPPLVVLRQ�RQ�+XPDQ�5LJKWV��5HSRUW�1R���������
SDUDV�����DQG�����6DEHK�(O�/HLO�Y��)UDQFH�>*&@��1R������������(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�����
-XQH�������SDUD������:72�3DQHO�5HSRUWV��(XURSHDQ�&RPPXQLWLHV�²�0HDVXUHV�$IIHFWLQJ�WKH�
$SSURYDO�DQG�0DUNHWLQJ�RI�%LRWHFK�3URGXFWV��:7�'6����5��:7�'6����5�DQG�:7�'6����5��
DGRSWHG����1RYHPEHU�������DW�S�������IRRWQRWH������DQG�6LGHUPDQ�GH�%ODNH�Y��5HSXEOLF�RI�$UJHQWLQD��
8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�1LQWK�&LUFXLW������)��G�����������8�6��$SS���DW�S�������SDUD��
�����

� ���� 6HH��IRU�H[DPSOH��WKH�LQWHUYHQWLRQ�E\�7XUNH\�LQ������DW�WKH�7KLUG�8QLWHG�1DWLRQV�&RQIHUHQFH�RQ�WKH�
/DZ�RI�WKH�6HD��GRFXPHQW�$�&21)����65������S������SDUD�������DYDLODEOH�IURP�
KWWS���OHJDO�XQ�RUJ�GLSORPDWLFFRQIHUHQFHV�ODZRIWKHVHD������9RO���KWPO���8QLWHG�6WDWHV�'HSDUWPHQW�
RI�'HIHQVH��/DZ�RI�:DU�0DQXDO��2IILFH�RI�*HQHUDO�&RXQVHO��:DVKLQJWRQ�'�&���'HFHPEHU�������DW�
SS����±����VHFW�������&XVWRPDU\�LQWHUQDWLRQDO�ODZ���LQ�SDUWLFXODU�DW�S������SDUD�������³&XVWRPDU\�
LQWHUQDWLRQDO�ODZ�LV�JHQHUDOO\�ELQGLQJ�RQ�DOO�6WDWHV��EXW�6WDWHV�WKDW�KDYH�EHHQ�SHUVLVWHQW�REMHFWRUV�WR�D�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�UXOH�GXULQJ�LWV�GHYHORSPHQW�DUH�QRW�ERXQG�E\�WKDW�UXOH´��DQG�S������SDUD��
�������

� ���� 7KH�&RPPLVVLRQ�LWVHOI�UHFHQWO\�UHIHUUHG�WR�WKH�UXOH�LQ�LWV�*XLGH�WR�3UDFWLFH�RQ�5HVHUYDWLRQV�WR�
7UHDWLHV��ZKHUH�LW�VWDWHG�WKDW�³D�UHVHUYDWLRQ�PD\�EH�WKH�PHDQV�E\�ZKLFK�D�µSHUVLVWHQW�REMHFWRU¶�
PDQLIHVWV�WKH�SHUVLVWHQFH�RI�LWV�REMHFWLRQ��WKH�REMHFWRU�PD\�FHUWDLQO\�UHMHFW�WKH�DSSOLFDWLRQ��WKURXJK�D�
WUHDW\��RI�D�UXOH�ZKLFK�FDQQRW�EH�LQYRNHG�DJDLQVW�LW�XQGHU�JHQHUDO�LQWHUQDWLRQDO�ODZ´��VHH�SDUDJUDSK�
����RI�WKH�FRPPHQWDU\�WR�JXLGHOLQH����������2IILFLDO�5HFRUGV�RI�WKH�*HQHUDO�$VVHPEO\��6L[W\�VL[WK�
VHVVLRQ��6XSSOHPHQW�1R������$�������$GG������

� ���� 6HH��IRU�H[DPSOH��&�Y��'LUHFWRU�RI�,PPLJUDWLRQ�DQG�DQRWKHU��+RQJ�.RQJ�&RXUW�RI�$SSHDO��>����@�
+.&$������&$&9����������������������DW�SDUD������³(YLGHQFH�RI�REMHFWLRQ�PXVW�EH�FOHDU´���

�
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HYHU\�RFFDVLRQ��HVSHFLDOO\�ZKHUH�WKHLU�SRVLWLRQ�LV�DOUHDG\�ZHOO�NQRZQ��6HFRQG��VXFK�UHSHDWHG�
REMHFWLRQV�PXVW�EH�FRQVLVWHQW�RYHUDOO��WKDW�LV��ZLWKRXW�VLJQLILFDQW�FRQWUDGLFWLRQV���

����� 3DUDJUDSK���SURYLGHV�H[SUHVVO\�WKDW�GUDIW�FRQFOXVLRQ����LV�ZLWKRXW�SUHMXGLFH�WR�DQ\�
TXHVWLRQ� FRQFHUQLQJ� SHUHPSWRU\� QRUPV� RI� JHQHUDO� LQWHUQDWLRQDO� ODZ� �MXV� FRJHQV��� 7KH�
FRPPHQWDU\�WR�GUDIW�FRQFOXVLRQ���DOUHDG\�PDNHV�FOHDU�WKDW�DOO�RI�WKH�SUHVHQW�GUDIW�FRQFOXVLRQV�
DUH�ZLWKRXW�SUHMXGLFH�WR�TXHVWLRQV�RI�KLHUDUFK\�DPRQJ�UXOHV�RI�LQWHUQDWLRQDO�ODZ��LQFOXGLQJ�
WKRVH�FRQFHUQLQJ�SHUHPSWRU\�QRUPV�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ��MXV�FRJHQV���RU�TXHVWLRQV�
FRQFHUQLQJ�WKH�HUJD�RPQHV�QDWXUH�RI�FHUWDLQ�REOLJDWLRQV�����

3DUW�6HYHQ�
3DUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

� 3DUW� 6HYHQ� FRQVLVWV� RI� D� VLQJOH� GUDIW� FRQFOXVLRQ�� GHDOLQJ� ZLWK� SDUWLFXODU�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��VRPHWLPHV�UHIHUUHG�WR�DV�³UHJLRQDO�FXVWRP´�RU�³VSHFLDO�
FXVWRP´���:KLOH�UXOHV�RI�JHQHUDO�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DUH�ELQGLQJ�RQ�DOO�6WDWHV��
UXOHV� RI� SDUWLFXODU� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� DSSO\� DPRQJ� D� OLPLWHG� QXPEHU� RI�
6WDWHV��(YHQ�WKRXJK�WKH\�DUH�QRW�IUHTXHQWO\�HQFRXQWHUHG��WKH\�FDQ�SOD\�D�VLJQLILFDQW�
UROH�LQ�LQWHU�6WDWH�UHODWLRQV��DFFRPPRGDWLQJ�GLIIHULQJ�LQWHUHVWV�DQG�YDOXHV�SHFXOLDU�WR�
RQO\�VRPH�6WDWHV�����

&RQFOXVLRQ����
3DUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��

��� $� UXOH� RI� SDUWLFXODU� FXVWRPDU\� LQWHUQDWLRQDO� ODZ��ZKHWKHU� UHJLRQDO�� ORFDO� RU�
RWKHU�� LV� D� UXOH� RI� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� WKDW� DSSOLHV� RQO\� DPRQJ� D� OLPLWHG�
QXPEHU�RI�6WDWHV���

��� 7R� GHWHUPLQH� WKH� H[LVWHQFH� DQG� FRQWHQW� RI� D� UXOH� RI� SDUWLFXODU� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��LW�LV�QHFHVVDU\�WR�DVFHUWDLQ�ZKHWKHU�WKHUH�LV�D�JHQHUDO�SUDFWLFH�DPRQJ�
WKH�6WDWHV�FRQFHUQHG�WKDW�LV�DFFHSWHG�E\�WKHP�DV�ODZ��RSLQLR�MXULV��DPRQJ�WKHPVHOYHV��

� � &RPPHQWDU\�

���� 7KDW�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�WKDW�DUH�QRW�JHQHUDO�LQ�QDWXUH�PD\�H[LVW�LV�
XQGLVSXWHG��7KH�FDVH�ODZ�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�FRQILUPV�WKLV��KDYLQJ�UHIHUUHG��
LQWHU�DOLD��WR�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�³SDUWLFXODU�WR�WKH�,QWHU�$PHULFDQ�/HJDO�V\VWHP´����
RU� ³OLPLWHG� LQ� LWV� LPSDFW� WR� WKH� $IULFDQ� FRQWLQHQW� DV� LW� KDV� SUHYLRXVO\� EHHQ� WR� 6SDQLVK�
$PHULFD´�����³D�ORFDO�FXVWRP´�����DQG�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�³RI�D�UHJLRQDO�QDWXUH´�����
&DVHV�ZKHUH�WKH�LGHQWLILFDWLRQ�RI�VXFK�UXOHV�ZDV�FRQVLGHUHG�LQFOXGH�WKH�$V\OXP�FDVH����DQG�
WKH�5LJKW�RI�3DVVDJH�FDVH�����7KH�WHUP�³SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ´�UHIHUV�WR�WKHVH�
UXOHV�LQ�FRQWUDVW�WR�UXOHV�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�RI�JHQHUDO�DSSOLFDWLRQ��,W�LV�XVHG�LQ�
SUHIHUHQFH�WR�³SDUWLFXODU�FXVWRP´�WR�HPSKDVL]H�WKDW�WKH�GUDIW�FRQFOXVLRQ�LV�FRQFHUQHG�ZLWK�
UXOHV�RI�ODZ��QRW�PHUH�FXVWRPV�RU�XVDJHV��WKHUH�PD\�ZHOO�EH�³ORFDO�FXVWRPV´�DPRQJ�6WDWHV�
WKDW�GR�QRW�DPRXQW�WR�UXOHV�RI�LQWHUQDWLRQDO�ODZ�����

���� 'UDIW�FRQFOXVLRQ����KDV�EHHQ�SODFHG�DW�WKH�HQG�RI�WKH�VHW�RI�GUDIW�FRQFOXVLRQV�VLQFH�
WKH�SUHFHGLQJ�GUDIW�FRQFOXVLRQV�JHQHUDOO\�DSSO\�DOVR�LQ�UHVSHFW�RI�WKH�GHWHUPLQDWLRQ�RI�UXOHV�
RI�SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��H[FHSW�DV�RWKHUZLVH�SURYLGHG�LQ�WKH�SUHVHQW�GUDIW�

� �

� �����6HH�SDUDJUDSK�����RI�WKH�FRPPHQWDU\�WR�GUDIW�FRQFOXVLRQ����DERYH��
� ���� ,W�LV�QRW�WR�EH�H[FOXGHG�WKDW�VXFK�UXOHV�PD\�HYROYH��RYHU�WLPH��LQWR�UXOHV�RI�JHQHUDO�FXVWRPDU\�

LQWHUQDWLRQDO�ODZ��
� ���� 0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��VHH�IRRWQRWH�����DERYH���DW�S�������

SDUD�������
� ���� )URQWLHU�'LVSXWH��-XGJPHQW��,�&�-��5HSRUWV�������S�������DW�S�������SDUD������
� ���� &DVH�FRQFHUQLQJ�ULJKWV�RI�QDWLRQDOV�RI�WKH�8QLWHG�6WDWHV�RI�$PHULFD�LQ�0RURFFR��VHH�IRRWQRWH�����

DERYH���DW�S�������DQG�&DVH�FRQFHUQLQJ�5LJKW�RI�3DVVDJH�RYHU�,QGLDQ�7HUULWRU\��VHH�IRRWQRWH�����
DERYH���DW�S������

� ���� 'LVSXWH�UHJDUGLQJ�1DYLJDWLRQDO�DQG�5HODWHG�5LJKWV��VHH�IRRWQRWH�����DERYH���DW�S�������SDUD������
� ���� &RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��VHH�IRRWQRWH�����DERYH���
� ���� &DVH�FRQFHUQLQJ�5LJKW�RI�3DVVDJH�RYHU�,QGLDQ�7HUULWRU\��VHH�IRRWQRWH�����DERYH���
� ���� 6HH�DOVR�GUDIW�FRQFOXVLRQ����SDUDJUDSK����DERYH��
�
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FRQFOXVLRQ�� ,Q� SDUWLFXODU�� WKH� WZR�HOHPHQW� DSSURDFK� DSSOLHV�� DV� GHVFULEHG� LQ� WKH� SUHVHQW�
FRPPHQWDU\�����

���� 3DUDJUDSK� ��� ZKLFK� LV� GHILQLWLRQDO� LQ� QDWXUH�� H[SODLQV� WKDW� SDUWLFXODU� FXVWRPDU\�
LQWHUQDWLRQDO� ODZ�DSSOLHV�RQO\�DPRQJ�D� OLPLWHG�QXPEHU�RI�6WDWHV�� ,W� LV� WR�EH�GLVWLQJXLVKHG�
IURP� JHQHUDO� FXVWRPDU\� LQWHUQDWLRQDO� ODZ�� WKDW� LV�� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� WKDW� LQ�
SULQFLSOH� DSSOLHV� WR� DOO�6WDWHV��$� UXOH�RI� SDUWLFXODU� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� LWVHOI� WKXV�
FUHDWHV�QHLWKHU�REOLJDWLRQV�QRU�ULJKWV�IRU�WKLUG�6WDWHV������

���� 5XOHV�RI�SDUWLFXODU�FXVWRPDU\� LQWHUQDWLRQDO� ODZ�PD\�DSSO\�DPRQJ�YDULRXV� W\SHV�RI�
JURXSLQJV�RI�6WDWHV��5HIHUHQFH�LV�RIWHQ�PDGH�WR�FXVWRPDU\�UXOHV�RI�D�UHJLRQDO�QDWXUH��VXFK�DV�
WKRVH�³SHFXOLDU�WR�/DWLQ�$PHULFDQ�6WDWHV´��WKH�LQVWLWXWLRQ�RI�GLSORPDWLF�DV\OXP�FRPPRQO\�
EHLQJ�FLWHG������3DUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�PD\�FRYHU�D�VPDOOHU�JHRJUDSKLFDO�DUHD��
VXFK�DV�D�VXE�UHJLRQ��RU�HYHQ�ELQG�DV�IHZ�DV� WZR�6WDWHV�� ,Q� WKH�5LJKW�RI�3DVVDJH�FDVH� WKH�
,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�H[SODLQHG�WKDW��

,W�LV�GLIILFXOW�WR�VHH�ZK\�WKH�QXPEHU�RI�6WDWHV�EHWZHHQ�ZKLFK�D�ORFDO�FXVWRP�PD\�EH�
HVWDEOLVKHG�RQ� WKH�EDVLV� RI� ORQJ�SUDFWLFH�PXVW� QHFHVVDULO\� EH� ODUJHU� WKDQ� WZR��7KH�
&RXUW�VHHV�QR�UHDVRQ�ZK\�ORQJ�FRQWLQXHG�SUDFWLFH�EHWZHHQ� WZR�6WDWHV�DFFHSWHG�E\�
WKHP� DV� UHJXODWLQJ� WKHLU� UHODWLRQV� VKRXOG� QRW� IRUP� WKH� EDVLV� RI� PXWXDO� ULJKWV� DQG�
REOLJDWLRQV�EHWZHHQ�WKH�WZR�6WDWHV�����

&DVHV�LQ�ZKLFK�DVVHUWLRQV�RI�VXFK�UXOHV�RI�SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�KDYH�EHHQ�
H[DPLQHG�KDYH�FRQFHUQHG��IRU�H[DPSOH��D�ULJKW�RI�DFFHVV�WR�HQFODYHV�LQ�IRUHLJQ�WHUULWRU\�����D�
FR�RZQHUVKLS� �FRQGRPLQLXP�� RI� KLVWRULF� ZDWHUV� E\� WKUHH� FRDVWDO� 6WDWHV� ��� �D� ULJKW� WR�
VXEVLVWHQFH� ILVKLQJ� E\� QDWLRQDOV� LQKDELWLQJ� D� ULYHU� EDQN� VHUYLQJ� DV� D� ERUGHU� EHWZHHQ� WZR�
ULSDULDQ� 6WDWHV� ��� �D� ULJKW� RI� FURVV�ERUGHU�LQWHUQDWLRQDO� WUDQVLW� IUHH� IURP� LPPLJUDWLRQ�
IRUPDOLWLHV�����DQG�DQ�REOLJDWLRQ�WR�UHDFK�DJUHHPHQW�LQ�DGPLQLVWHULQJ�WKH�JHQHUDWLRQ�RI�SRZHU�
RQ�D�ULYHU�FRQVWLWXWLQJ�D�ERUGHU�EHWZHHQ�WZR�6WDWHV�����

���� :KLOH�VRPH�JHRJUDSKLFDO�UHODWLRQVKLS�XVXDOO\�H[LVWV�EHWZHHQ�WKH�6WDWHV�DPRQJ�ZKLFK�
D�UXOH�RI�SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DSSOLHV��WKDW�PD\�QRW�QHFHVVDULO\�EH�WKH�FDVH��
7KH�H[SUHVVLRQ�³ZKHWKHU�UHJLRQDO��ORFDO�RU�RWKHU´�LV�LQWHQGHG�WR�DFNQRZOHGJH�WKDW�DOWKRXJK�
SDUWLFXODU�FXVWRPDU\� LQWHUQDWLRQDO� ODZ�LV�PRVWO\�UHJLRQDO��VXEUHJLRQDO�RU� ORFDO�� WKHUH� LV�QR�
UHDVRQ� LQ� SULQFLSOH� ZK\� D� UXOH� RI� SDUWLFXODU� FXVWRPDU\� LQWHUQDWLRQDO� ODZ� FRXOG� QRW� DOVR�
GHYHORS� DPRQJ� 6WDWHV� OLQNHG� E\� D� FRPPRQ� FDXVH�� LQWHUHVW� RU� DFWLYLW\� RWKHU� WKDQ� WKHLU�
JHRJUDSKLFDO�SRVLWLRQ��RU�FRQVWLWXWLQJ�D�FRPPXQLW\�RI�LQWHUHVW��ZKHWKHU�HVWDEOLVKHG�E\�WUHDW\�
RU�RWKHUZLVH���

���� 3DUDJUDSK���DGGUHVVHV�WKH�VXEVWDQWLYH�UHTXLUHPHQWV�IRU�LGHQWLI\LQJ�D�UXOH�RI�SDUWLFXODU�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ��,Q�HVVHQFH��GHWHUPLQLQJ�ZKHWKHU�VXFK�D�UXOH�H[LVWV�FRQVLVWV�RI�D�
VHDUFK�IRU�D�JHQHUDO�SUDFWLFH�SUHYDLOLQJ�DPRQJ�WKH�6WDWHV�FRQFHUQHG�WKDW�LV�DFFHSWHG�E\�WKHP�

� �

� ���� 7KH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�KDV�WUHDWHG�SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DV�IDOOLQJ�ZLWKLQ�
$UWLFOH�����SDUDJUDSK����E���RI�LWV�6WDWXWH��VHH�&RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��IRRWQRWH�����DERYH���
DW�SS�����±�����

� ���� 7KH�SRVLWLRQ�LV�VLPLODU�WR�WKDW�VHW�RXW�LQ�WKH�SURYLVLRQV�RI�WKH������9LHQQD�&RQYHQWLRQ�FRQFHUQLQJ�
WUHDWLHV�DQG�WKLUG�6WDWHV��3DUW�,,,��VHFW������

� ���� &RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��VHH�IRRWQRWH�����DERYH���DW�S�������
� ���� &DVH�FRQFHUQLQJ�5LJKW�RI�3DVVDJH�RYHU�,QGLDQ�7HUULWRU\��VHH�IRRWQRWH�����DERYH���DW�S������
� ���� ,ELG���S�����
� ���� 6HH�WKH�FODLP�E\�+RQGXUDV�LQ�/DQG��,VODQG�DQG�0DULWLPH�)URQWLHU�'LVSXWH��(O�6DOYDGRU�+RQGXUDV��

1LFDUDJXD�LQWHUYHQLQJ���-XGJPHQW�RI����6HSWHPEHU�������S�������DW�S�������SDUD�������
� ���� 'LVSXWH�UHJDUGLQJ�1DYLJDWLRQDO�DQG�5HODWHG�5LJKWV��VHH�IRRWQRWH�����DERYH���DW�SS�����±�����SDUDV��

���±�����VHH�DOVR�-XGJH�6HS~OYHGD�$PRU¶V�6HSDUDWH�2SLQLRQ��DW�SS�����±�����SDUDV����±����
� ���� 1NRQGR�Y��0LQLVWHU�RI�3ROLFH�DQG�$QRWKHU��6RXWK�$IULFDQ�6XSUHPH�&RXUW�����������6$������2�����

0DUFK�������,QWHUQDWLRQDO�/DZ�5HSRUWV��YRO������SS�����±�����DW�SS�����±�����6PXWV�-��KROGLQJ�WKDW��
³7KHUH�ZDV�QR�HYLGHQFH�RI�ORQJ�VWDQGLQJ�SUDFWLFH�EHWZHHQ�WKH�5HSXEOLF�RI�6RXWK�$IULFD�DQG�/HVRWKR�
ZKLFK�KDG�FU\VWDOOL]HG�LQWR�D�ORFDO�FXVWRPDU\�ULJKW�RI�WUDQVLW�IUHH�IURP�LPPLJUDWLRQ�IRUPDOLWLHV´��DW�S��
�������

� ���� .UDIWZHUN�5HFNLQJHQ�$*�Y��&DQWRQ�RI�=XULFK�DQG�RWKHUV��$SSHDO�-XGJPHQW��%*(�����,,������,/'&�
�����&+�����������2FWREHU�������6ZLW]HUODQG��)HGHUDO�6XSUHPH�&RXUW�>%*HU@��3XEOLF�/DZ�&KDPEHU�
,,��SDUD�����

�
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DV�JRYHUQLQJ�WKHLU�UHODWLRQV� LQWHU�VH��7KH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�LQ�WKH�$V\OXP�FDVH�
SURYLGHG�JXLGDQFH�RQ�WKLV�PDWWHU��KROGLQJ�ZLWK�UHVSHFW�WR�WKH�DUJXPHQW�E\�&RORPELD�DV�WR�
WKH�H[LVWHQFH�RI�D�³UHJLRQDO�RU�ORFDO�FXVWRP�SDUWLFXODU�WR�/DWLQ�$PHULFDQ�6WDWHV´�WKDW���

7KH� 3DUW\� ZKLFK� UHOLHV� RQ� D� FXVWRP� RI� WKLV� NLQG� PXVW� SURYH� WKDW� WKLV� FXVWRP� LV�
HVWDEOLVKHG� LQ� VXFK� D� PDQQHU� WKDW� LW� KDV� EHFRPH� ELQGLQJ� RQ� WKH� RWKHU� 3DUW\�� 7KH�
&RORPELDQ�*RYHUQPHQW�PXVW�SURYH�WKDW�WKH�UXOH�LQYRNHG�E\�LW�LV�LQ�DFFRUGDQFH�ZLWK�
D�FRQVWDQW�DQG�XQLIRUP�XVDJH�SUDFWLVHG�E\�WKH�6WDWHV�LQ�TXHVWLRQ��DQG�WKDW�WKLV�XVDJH�
LV� WKH� H[SUHVVLRQ� RI� D� ULJKW� DSSHUWDLQLQJ� WR� WKH� 6WDWH� JUDQWLQJ� DV\OXP� DQG� D� GXW\�
LQFXPEHQW�RQ�WKH�WHUULWRULDO�6WDWH��7KLV�IROORZV�IURP�$UWLFOH����RI�WKH�6WDWXWH�RI�WKH�
&RXUW��ZKLFK�UHIHUV�WR�LQWHUQDWLRQDO�FXVWRP�³DV�HYLGHQFH�RI�D�JHQHUDO�SUDFWLFH�DFFHSWHG�
DV�ODZ´�����

���� 7KH�WZR�HOHPHQW�DSSURDFK�UHTXLULQJ�ERWK�D�JHQHUDO�SUDFWLFH�DQG�LWV�DFFHSWDQFH�DV�ODZ�
�RSLQLR� MXULV�� WKXV� DOVR� DSSOLHV� LQ� WKH� FDVH� RI� LGHQWLI\LQJ� UXOHV� RI� SDUWLFXODU� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ��,Q�WKH�FDVH�RI�SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��KRZHYHU��WKH�SUDFWLFH�
PXVW�EH�JHQHUDO�LQ�WKH�VHQVH�WKDW�LW�LV�D�FRQVLVWHQW�SUDFWLFH�³DPRQJ�WKH�6WDWHV�FRQFHUQHG´��WKDW�
LV��DOO�WKH�6WDWHV�DPRQJ�ZKLFK�WKH�UXOH�LQ�TXHVWLRQ�DSSOLHV��(DFK�RI�WKHVH�6WDWHV�PXVW�KDYH�
DFFHSWHG�WKH�SUDFWLFH�DV�ODZ�DPRQJ�WKHPVHOYHV��,Q�WKLV�UHVSHFW��WKH�DSSOLFDWLRQ�RI�WKH�WZR�
HOHPHQW�DSSURDFK�LV�VWULFWHU�LQ�WKH�FDVH�RI�UXOHV�RI�SDUWLFXODU�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��
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� ���� &RORPELDQ�3HUXYLDQ�DV\OXP�FDVH��VHH�IRRWQRWH�����DERYH���DW�SS�����±�����


