3 EUROPEAN UNION AGENCY
LN FOR FUNDAMENTAL RIGHTS

Franet National contribution
to the

Fundamental Rights Report
2023

ROMANIA

Contractor’s name: Human European Consultancy

Authors’ names:

Chapters 1 and 2 - Iustina Ionescu
Chapter 3 - Daniela Tarnovschi
Chapter 4 - Stefan Leonescu
Chapter 5 - Bogdan Manolea
Chapters 6 and 8 - Oana Girlescu
Chapter 7 - Cristinel Buzatu
Senior expert - Romanita Iordache

Disclaimer: This document was commissioned under contract by the European
Union Agency for Fundamental Rights (FRA) as background material for the
project ‘FRA Fundamental Rights Report 2023’. The information and views
contained in the document do not necessarily reflect the views or the official
position of the FRA. The document is made publicly available for transparency
and information purposes only and does not constitute legal advice or legal
opinion.




Contents

1

1.1

1.2

2.1

2.2

3.1

3.2

4.1

4.2

5.1

5.2

6.1

6.2

Equality and non-discrimination ..........oooiiiiiiiiiii i e 6

Legal and policy developments or measures relevant to fostering equality
and combating discrimination focusing on LGBTIQ people and combating
discrimination on the grounds of socio-economic status, health status

and physiCal apPearaNCe . .iiiiii i i 6

Findings and methodology of research, studies, or surveys on
experiences of discrimination against LGBTIQ people and on the grounds
of socio-economic status, health status and physical appearance......... 7

Racism, xenophobia and related intolerance............ccoeevvvviinin 11

Data, research findings, studies, or surveys on experiences of ethnic
discrimination, racism and hate Crime .....ccoviiiiiiiiiii i 11

Legal and policy developments or measures relating to the application of
the Framework Decision on Racism and Xenophobia and the Racial

Equality DireCtive. ... e 16
Roma equality and inClusion ... s 24
Policy developments in regards to the implementation of national action
9] 1= i = 24
Legal and policy developments or measures directly or indirectly
addressing Roma/Travellers equality and inclusion ..............ccooooiiii 32
Asylum, borders, visas, migration and integration.................... 35
National legal framework on criminalisation of *humanitarian assistance’
and domestic transposition of sanctions..........ccoiiiiiiiii e 35
Use of the large-scale IT systems in the area of asylum, migration and
border CONtrol ... e 37
Information society, privacy and data protection...................... 43
Initiatives in the use of artificial intelligence in both private and public
(S1<Tol (o] =T 43
Legal and policy initiatives on data protection and private life............. 47
Rights of the child.......cooiiii i e 52

Measures addressing vulnerabilities of children living in poverty and
developments regarding the national implementation of the EU Child
YU =1 =1 g =T 52

Legal and policy developments or measures in relation to child-friendly
procedures for children as victims, witnesses or suspects/accused in
Criminal ProCeeAdINGS. «iivvviii i i e e 59

Access to justice — Victims’ Rights and Judicial Independence .... 65



7.1 Legal and policy developments or measures relevant to the
implementation of the Victims’ Rights Directive and the EU strategy for

Victims’ Rights 2020-2025 ... i e 65
7.2 Measures addressing violence againSt women .........ccoieevviiiiiiinnnenn. 67
8 Developments in the implementation of the Convention on the Rights of
Persons with Disabilities .....vvviviiiiiiiiiiii e 69
8.1 CRPD policy and legal developments & implementation of the European
ACCESSIDITY ACt. . i i e 69
8.2 The guardianship SYStem ...cviiiiiiiiii i i e ireee e 69
8.3 Deinstitutionalisation.........ooiiiiiiiii e 70
8.4 Observations regarding COVID-19....ciiiiiiiiiiiiiii i eriianeee e 74
8.5 The European Accessibility ACt.....ccviviiiiiiiiiii e e 74
8.6 CRPD monitoring at national level ... e 75
Annex 1 — Promising PractiCeS ......c.cvvviiiiiiiiiii i s enans 77
ANNEX 2 = CASE LaW ittt e 91



Policy and legal highlights 2022

Franet country study: policy and legal highlights 2022

Issues in the
fundamental
rights
institutional
landscape

In November 2022, three laws concerning the justice system were
adopted under a parliamentary emergency procedure and were
promulgated by the President, failing to wait for the opinion of the
Venice Commission. The laws were criticised both by the Venice
Commission as well as by legal think tanks for their potential negative
impact on the independence of the judiciary.

EU Charter of

No developments in 2022.

Fundamental

Rights

Equality and The Anti-discrimination Law was amended in June to increase the
non- number of members of the steering board of the National Council for

discrimination

Combating Discrimination from nine to 11.

Racism,
xenophobia &
Roma Equality
and Inclusion

In June, a new version of Article 369 of the Criminal Code (on incitement
to hate, violence or discrimination) entered into force, after a process
of amendments that began in 2021 and involved two constitutional
reviews.

In February, the Prime Minister issued a decision establishing the
committee mandated to monitor the implementation of the National
strategy on the prevention and combating of antisemitism, xenophobia,
radicalisation and hate speech, for the period 2021-2023 and its plan
of action. The first annual report was published in May 2022.

In April, the Government adopted the long-awaited Strategy of
Inclusion of Romanian Citizens belonging to Roma Minority for the
period 2022-2027.

Asylum &
migration

No developments in 2022 regarding the potential criminalisation of
humanitarian assistance.

A draft Law on ensuring the national framework for interoperability
between the information systems of the European Union in the field of
borders and visas, police and judicial cooperation and asylum and
migration was published by the Government in June 2022.

Data
protection and
digital society

The Parliament adopted a Law on amending and supplementing
normative acts in the field of electronic communications and on
establishing measures to facilitate the development of electronic
communications networks implementing the European Electronic
Communications Code. The Constitutional Court declared a part of the
law unconstitutional.



https://venice.coe.int/webforms/documents/?pdf=CDL-PI(2022)047-e
https://venice.coe.int/webforms/documents/?pdf=CDL-PI(2022)047-e
https://expertforum.ro/en/new-justice-laws-reform-or-the-return-of-old-habits-from-the-pre-accession-period/
https://legislatie.just.ro/Public/DetaliiDocumentAfis/256859
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https://www.gov.ro/fisiere/programe_fisiere/Raport_final_strategie_mai_2022.pdf
https://sgg.gov.ro/1/wp-content/uploads/2022/04/SNIR-2022-2027.pdf
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https://sgg.gov.ro/1/wp-content/uploads/2022/04/SNIR-2022-2027.pdf
https://www.mai.gov.ro/informatii-publice/transparenta-decizionala/
http://www.cdep.ro/pls/proiecte/upl_pck.proiect?cam=2&idp=19577
http://www.cdep.ro/pls/proiecte/upl_pck.proiect?cam=2&idp=19577
http://www.cdep.ro/pls/proiecte/upl_pck.proiect?cam=2&idp=19577
http://www.cdep.ro/pls/proiecte/upl_pck.proiect?cam=2&idp=19577
https://www.ccr.ro/wp-content/uploads/2022/06/Decizie_295_2022.pdf

Rights of the
child

A National Strategy on Social Inclusion and Poverty Reduction was
adopted in March 2022, which included measures on children.

The Government published in May, a draft for the National strategy for
the protection and promotion of children's rights.

Several draft laws regarding the statute of limitation and additional
procedural guarantees for crimes in which the victims are children are
pending in the Parliament.

Access to
justice,
including
victims of
crime

A new National Mechanism for Preventing Crimes was established (to
be operational by 2023).

In August, the Government adopted a decision allowing for the piloting
of a new electronic monitoring system addressing violence against
women.

Convention on
the Rights of
Persons with
Disability

In April, the National Strategy on the Rights of Persons with Disabilities
‘An_equitable Romania’, 2022-2027 and its operational plan were
adopted.



https://legislatie.just.ro/Public/DetaliiDocumentAfis/253819
http://mfamilie.gov.ro/docs/20220506-PROIECT-HG-Anexa-nr.1.pdf.
https://lege5.ro/gratuit/gezdgobwgy3tc/hotararea-nr-1025-2022-pentru-stabilirea-aspectelor-tehnice-si-organizatorice-privind-functionarea-in-sistem-pilot-precum-si-a-celor-privind-operationalizarea-sistemului-informatic-de-monitorizare-ele
http://anpd.gov.ro/web/wp-content/uploads/2022/05/MO-375-bis-HG-490-06-04-Strategie-dizabilitati.pdf.
http://anpd.gov.ro/web/wp-content/uploads/2022/05/MO-375-bis-HG-490-06-04-Strategie-dizabilitati.pdf.

1 Equality and non-discrimination

1.1 Legal and policy developments or measures
relevant to fostering equality and combating
discrimination focusing on LGBTIQ people and
combating discrimination on the grounds of socio-
economic status, health status and physical
appearance

On 28 June 2022, the Parliament adopted an amendment to the Anti-
discrimination Law increasing the number of members of the steering committee
of the National Council for Combating Discrimination from nine to 11, and
providing that one member should be a representative of the Parliamentary Group
of National Minorities from the Chamber of Representatives of the Romanian
Parliament.! The justification for increasing the number of members and including
a representative of national minorities was that “racism, xenophobia and
antisemitism are a reality affecting several ethnic minorities in Romania”, along
with the rise of antisemitic incidents, while the role and importance of the National
Council for Combating Discrimination in preventing and combating all forms of
discrimination is key.? At the time of the adoption of the bill, out of the nine
members, there were two Roma and one Hungarian. At the time of writing this
report, the Parliament has not voted to fill the new places in the steering
committee.

On 20 April 2022, the Parliament adopted the amendment to Law 119/1996 on
civil status documents, by joining together under one legal act, the general law,
Law 119/1996, with Government Ordinance 41/2003 on obtaining and changing
the name of individuals through administrative procedure.®> The amendment
included an important change for transgender persons accessing administrative
procedures to change their first name. The previous legal provision required trans
persons to present the population registry office with a court judgment ordering
the change of sex in civil status documents and “a forensic-medical certificate

! Romania, Law 193/2022 on the amendment of Art. 23 (2) of Government Ordinance
No0.137/2000 on preventing and combating all forms of discrimination (Legea 193/2022 pentru
modificarea art. 23 alin. (2) din Ordonanta Guvernului nr. 137/2000 privind prevenirea si
sanctionarea tuturor formelor de discriminare), 28 June 2022, published in the Official Journal No.
643 of 29.06.2022.

2 Romanian Parliament, Statement of reasons of PL-x n0.187/2022 of 13.04.2022.

3 Romania, Law 105/2022 on the amendment of Law 119/1996 on civil status documents and for
the repeal of Government Ordinance 41/2003 on obtaining and changing the name of individuals
through administrative procedure (Legea 105/2022 pentru modificarea si completarea Legii nr.
119/1996 cu privire la actele de stare civild, precum si pentru abrogarea Ordonantei Guvernului
nr. 41/2003 privind dobédndirea si schimbarea pe cale administrativd a numelor persoanelor fizice),
20 April 2022, published in the Official Journal No. 412 of 29.04.2022.



http://cdep.ro/proiecte/2022/100/80/7/em227.pdf
http://cdep.ro/pls/proiecte/upl_pck2015.proiect?cam=2&idp=19957
https://legislatie.just.ro/Public/DetaliiDocumentAfis/254482
https://legislatie.just.ro/Public/DetaliiDocumentAfis/254482
https://legislatie.just.ro/Public/DetaliiDocumentAfis/254482

from the National Institute of Forensic Medicine confirming sex”, which meant a
certificate confirming the existence of a gender reassignment surgery. After the
European Court of Human Rights found Romania in violation of Article 8 of the
European Convention for imposing the condition of gender reassignment surgery
for legal gender recognition in court procedures,* this second requirement
connected to surgery became clearly in violation of the ECtHR case law, and this
is why the Government proposed the removal of this condition from the
administrative procedure. However, at the time of writing this report, in Romania,
there is still no specific legal framework for legal gender recognition and only a
legal basis that does not stipulate any requirements, leaving them at the free
discretion of the judge.

1.2 Findings and methodology of research, studies, or
surveys on experiences of discrimination against
LGBTIQ people and on the grounds of socio-
economic status, health status and physical
appearance

In April 2022, the National Council for Combating Discrimination published its
annual activity report for the year 2021. According to the report, in 2021, out of
a total of 1,048 complaints of alleged discrimination filed before the National
Council for Combating Discrimination: 13 complaints were on non-contagious
disease, 2 on HIV status, 4 on disadvantaged group, 301 on social status, and
there were 11 complaints on sexual orientation.> Of the 13 complaints on alleged
discrimination on the basis of non-contagious disease, 2 cases were in the field of
access to housing, 10 cases in the field of employment and profession and 1 case
in access to public services. The complaints on the basis of disadvantaged group
were related to discrimination in access to housing, access to education, and
access to public services. The complaints on HIV status were in the fields of access
to employment and profession and access to banking services. The largest
majority of cases on social status were in the field of access to employment and
profession (261 out of 301 complaints), as well as access to public services, access
to education and the protection of personal dignity. All 11 complaints of alleged
discrimination on the basis of sexual orientation consisted of discourse affecting
personal dignity.®

On 10 November 2022, ACCEPT Association and the Euroregional Centre for Public
Initiatives published a sociological and legal study, The situation regarding

4 European Court of Human Rights, X and Y v. Romania, No. 20607/16, judgment of 19 January
2021.

5 National Council for Combating Discrimination (2022) Activity Report 2021, p.8.

6 National Council for Combating Discrimination (2022) Activity Report 2021, p.10.



https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-207364%22]}
https://www.cncd.ro/wp-content/uploads/2022/06/Activity-report-CNCD-2021-EN-.pdf
https://www.cncd.ro/wp-content/uploads/2022/06/Activity-report-CNCD-2021-EN-.pdf

HIV/AIDS in Romania — Understanding challenges that persons living with HIV are
facing in accessing health services: the legal framework and prevention
programmes. The study investigated the status quo with respect to information,
education, prevention, and accessing healthcare services by persons who are:
men who have sex with men, transgender persons, sex workers and persons living
with HIV.” The research looked at needs and challenges, impact, perceptions and
discriminatory experiences in the context of accessing healthcare, and the
reflection of the legal framework in the everyday life of a person belonging to
these groups. The quantitative sociological research consisted of an online survey
questionnaire filled in by 139 persons from the vulnerable categories identified
(LGB persons/MSM, persons living with HIV, commercial sex workers, transgender
persons, homeless persons), a sample representative at the national level (24 out
of 41 counties, 27 settlements) and covered all ages between 18 and 65 years old
(good distribution, especially for the category 18-45 years old). The preset
sampling cota was minimum 30% HIV and minimum 50% LGBT, in order to have
a sample that is representative for the investigated topic and that reflects the
target community under research - the results were: 60% LGB persons, 57%
persons living with HIV, 11% trans persons, 11% heterosexual persons, 6% IUD
users, 5% homeless persons, 2% sex work . The qualitative sociological research
consisted of 13 in-depth interviews and two focus groups with persons living with
HIV, HIV/AIDS activists, activists in the field of sexual and reproductive health
and women'’s rights, and persons working in the healthcare system.® The legal
research identified and analysed the main legal provisions applicable in the field.®

The sociological research found that 84 % of the respondents living with HIV are
afraid of social stigma associated with their HIV status and 79 % are afraid of
discrimination.® According to the research, discrimination is a consequence of the
intersectionality of different social identities (sexual identity, socio-professional
status, ethnicity, etc.) and the person’s HIV positive status. Another conclusion of
the research is that the respondents do not report the inconsistencies in the
application of the law, discriminatory and other unlawful behaviours, because they
consider existing mechanisms of control as inefficient in providing redress; instead
54 % of the respondents prefer to contact non-governmental organisations for
help and guidance. As to the gaps in providing ARV (anti-retroviral) treatment,

7 ACCEPT Association (2022) The situation regarding HIV/AIDS in Romania - Understanding
challenges that persons living with HIV are facing in accessing health services, the legal framework
and the prevention programmes (Situatia HIV/SIDA in Roménia. Intelegerea provocérilor
intdmpinate de persoanele care traiescu cu HIV in accesarea serviciilor de sanatate, a cadrului
juiridic si a programelor de prevenire), p.9.

8 ACCEPT Association (2022) The situation regarding HIV/AIDS in Romania — Understanding
challenges that persons living with HIV are facing in accessing health services, the legal framework
and the prevention programmes, p.10

9 ACCEPT Association (2022) The situation regarding HIV/AIDS in Romania — Understanding
challenges that persons living with HIV are facing in accessing health services, the legal framework
and the prevention programmes, p.12.

10 ACCEPT Association (2022) The situation regarding HIV/AIDS in Romania — Understanding
challenges that persons living with HIV are facing in accessing health services, the legal framework
and the prevention programmes, p.43.
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the research identified a discrepancy between the attitudes and perceptions of the
patients and those of the medical personnel.!! The patients declare that there is a
recurrent problem of lack of ARV treatment, which creates a lot of anxiety. The
medical personnel declare that the stock shortages are due to insufficient financial
resources and gaps in the logistical chain, which were under more stress due to
the pandemic situation, although they are optimistic about the future. COVID-19
has destabilised the medical routines of patients who live with HIV, in terms of
accessing medical services and the availability of ARV treatment.

The legal research revealed that the legal framework provides only formal
protection of persons living with HIV.?2 For example, the right to have free access
to ARV treatment is significantly affected in terms of continuity and quality of
treatment, due to the lack of an adequate administrative and budgetary system
and a national HIV/AIDS plan. Another example is that despite the fact that 79 %
of respondents declare that they have been discriminated against, the National
Council for Combating Discrimination (NCCD) did not apply administrative
sanctions, because there were difficulties in proving the causal link between the
differential treatment and the HIV status of the complainant. According to the
research, during 2003-2021, the NCCD found 23 cases of discrimination on the
ground of HIV status, which represents 26 % of the cases reported. The NCCD
applied an administrative fine in only six cases, none of which was higher than
€ 1,000 (RON 5,000).13

As to discrimination based on physical appearance, on 8 November 2022, the
European Court of Human Rights decided on a case regarding Romania, Moraru v.
Romania.'* The ECtHR found a violation of Article 14 of the European Convention
on Human Rights in conjunction with Article 2 of Protocol 1 to the Convention
regarding the right to education, because the State did not provide any objective
and reasonable justification for a refusal to allow a woman, whose height and
weight were below the required limits for female candidates, to sit the entrance
examination to study military medicine. The ECtHR found that the applicant’s size
is “a genetic feature which represents a personal characteristic or ‘status’ that is
capable of falling within the non-exhaustive list of prohibited grounds for
discrimination set out in Article 14.”1> The ECtHR assessed whether there was any
objective and reasonable justification for the difference in treatment that affected
the applicant compared to other women, based on the application of domestic law.
In this sense, the ECtHR found that the domestic courts “took for granted the

11 ACCEPT Association (2022) The situation regarding HIV/AIDS in Romania — Understanding
challenges that persons living with HIV are facing in accessing health services, the legal framework
and the prevention programmes, p.44

12 ACCEPT Association (2022) The situation regarding HIV/AIDS in Romania — Understanding
challenges that persons living with HIV are facing in accessing health services, the legal framework
and the prevention programmes, pp.88-89.

13 ACCEPT Association (2022) The situation regarding HIV/AIDS in Romania - Understanding
challenges that persons living with HIV are facing in accessing health services, the legal framework
and the prevention programmes, p.72.

14 ECtHR, Moraru v Romania, No. 64480/19, 8.11.2022.

15 ECtHR, Moraru v Romania, No. 64480/19, 8.11.2022, para. 42.
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MND's [Ministry of National Defence] assertions concerning the duties of a military
physician”,'® they did not evaluate how the principle of interoperability advanced
by the Government applies and the legal basis for it, they did not identify which
of the duties would require physical strength,!” and they did not rely on any studies
for the justification that the candidate’s size equates to strength.!8

16 ECtHR, Moraru v Romania, No. 64480/19, 8.11.2022, para.45.
17 ECtHR, Moraru v Romania, No. 64480/19, 8.11.2022, paras.48-49.
18 ECtHR, Moraru v Romania, No. 64480/19, 8.11.2022, paras.52-55.
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2 Racism, xenophobia and related intolerance

2.1 Data, research findings, studies, or surveys on
experiences of ethnic discrimination, racism and
hate crime

The law enforcement authorities do not publish data about ethnic discrimination,
racism and hate crime. This information is available to the extent that it is
collected, only upon request, but the police, the prosecution service and the courts
collect data at different stages of the criminal procedures, and this data is not
comparable or traceable.

The National Council for Combating Discrimination (NCCD) is the only public
institution that publishes data on the number of cases reported, in its annual
activity report for the previous year. In April 2022, the NCCD reported that, out
of a total of 1,048 complaints in 2021, there were 49 complaints on grounds of
ethnic origin, 75 complaints on nationality, 1 complaint on race, 26 complaints on
religion, 13 complaints on language, and 11 complaints on sexual orientation.!® In
its annual report for 2021, the NCCD also published examples of decisions finding
discrimination, including a case involving ethnic discrimination against Roma
children by their teacher, who addressed them with racist slurs during class, in
front of other children, and moved them to sit in the last row, at the back of the
class; the NCCD penalised the teacher with an administrative fine of € 400 (RON
2,000).%% Other examples included discriminatory public discourse on TV or online
using racist slurs directed against Roma community?! and the Hungarian
minority,?2 which the NCCD punished with administrative fines ranging from
€ 1,000 (RON 5,000) to € 1,600 (RON 8,000).

Until the end of 2021, the police did not record the number of cases reported
under the aggravating circumstance provided in the Criminal Code for bias
motivated crimes, only the number of cases reported under the criminal offence
of “Incitement to hate, violence or discrimination” (Article 369 of the Criminal
Code): 66 cases were reported in 2021, out of which the police carried out a
criminal investigation (against two identified persons) in only two cases and five
cases were referred to the prosecutor’s office for investigations against another
five persons. In May 2022, the General Inspectorate of the Romanian Police
adopted a statistical matrix and methodology for data collection in the field of hate

19 National Council for Combating Discrimination (2022) Activity Report 2021.

20 National Council for Combating Discrimination, Decision no. 824 of 17.11.2021.

21 National Council for Combating Discrimination, Decision No. 44 of 20.01.2021 and Decision No.
802 of 03.11.2021.

22 National Council for Combating Discrimination, Decision No. 551 of 14.07.2021.
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crimes.?3 These documents are not public and it is not known whether they contain
a list of bias indicators that the police must evaluate, check and report data on.
From the limited information available, the perception of the victim is not taken
into account in the process of data collection. The results of the application of
these new data collection rules, starting from 1 January 2022, are not yet
available.?*

Underreporting, which was noted by civil society organisations as a result of the
reluctance of victims to report hate incidents to the police,?* is not being addressed
by the authorities. This was underlined in the European Commission against
Racism and Intolerance (ECRI) 2021 Conclusions on Romania, published in March
2022.%° ECRI raised concerns that the authorities had made no progress on the
level of cooperation between impacted communities and law enforcement officials,
which is indicated by the lack of specific measures on enhancing cooperation
between the police and vulnerable groups, in particular Roma and LGBT
communities, focused on improving the reporting of hate crimes.?’

As to the data provided by the Ministry of Justice, in the period 2017-2021, there
was no case convicted by courts with the aggravating circumstance stipulated by
Article 77 (h) of the Criminal Code on any protected ground, no case convicted on
“Abuse of office by limiting certain rights based on discrimination” (Article 297 (2)
of the Criminal Code), and only five cases decided on “Incitement to hate, violence
and discrimination” (Article 369 of the Criminal Code), which resulted in two
persons being convicted, although there is no data available as to which protected
grounds these convictions referred to.?® From putting together statistical data and
information from judgments available in online databases, it appears that in both
cases the judges ordered sentences with imprisonment up to 1 year and 4 months
and the execution of the sentence was either suspended?® or postponed.3° Data
for 2022 is not yet available.

In the first case, the courts found incitement to hatred or discrimination against
three individuals who posted several comments on Facebook in 2019 that allegedly
incited violence against Hungarians who live in Romania and promoted a
demonstration against this minority group at the International Cemetery of Heroes
at Valea Uzului. The cemetery is a place that is disputed between local

23 General Inspectorate of the Romanian Police (2022) Response No. 511.468/07.07.2022.

24 General Inspectorate of the Romanian Police (2022) Response No. 511.468/07.07.2022.

25 European Commission against Racism and Intolerance (ECRI) (2022) Conclusions on the
implementation of the recommendations in respect of Romania subject to interim follow-up,
3.03.2022, CRI(2022)04.

26 ECRI (2022) Conclusions on the implementation of the recommendations in respect of Romania
subject to interim follow-up, 3.03.2022, CRI(2022)04.

27 ECRI (2022) Conclusions on the implementation of the recommendations in respect of Romania
subject to interim follow-up, 3.03.2022, CRI(2022)04.

28 Ministry of Justice, Response of 11 July 2022.

29 First Instance Court Miercurea Ciuc, Criminal Judgment No.723/2021, of 10.11.2021.

30 Bucharest Court of Appeal, Decision No.17/2021, of 18.01.2021.
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administrations of Harghita and Bacau counties, with the territorial and
administrative tensions having nationalistic overtones.3!

In the second case, involving a young man who published on his Facebook account
several photographs depicting fascist symbols, including swastikas, messages of
death to people of Roma ethnicity and derogatory messages regarding these
people, the Court of Appeal of Bucharest lowered his prison sentence from four
years to one year and four months and suspended its execution in favour of two
years of supervision by the probation services. The decision was based on the
personality of the perpetrator and gravity of the crimes he committed - the young
man acknowledged himself as a Hitler fan and a supporter of everything connected
to fascism.

In another case, which was decided on appeal on 21 April 2022, the courts found
the defendant guilty of incitement to hatred or violence against women.3? The case
involved the publication on YouTube of a music video called “Curwa” (which is an
intentional miss-spelling of the derogatory term in Romanian for a woman
commercial sex worker), by singer Dani Mocanu. The video depicted women in
submissive roles, as sex slaves, wearing a leash like a dog, and being subjected
to physical violence by men, while the lyrics talked about women being inferior to
men, saying that they should be subjected to violence. The first instance court
ordered a punishment of 250 days of criminal fine, which is equivalent to about
€ 3,000 (RON 15,000), the seizure of USD 34,136, representing the income
resulting from the YouTube traffic for the video, and a ban on the right to be
elected or to hold public office for two years.

On 12 April 2022, the US State Department released its 2021 Human Rights
Report on Romania.3® The report describes an incident of racist violence against
two Romani persons that took place on 3 May 2021, carried out by the police in
Baia village, Tulcea county, and reported by Romalust, the Association of Roma
Lawyers. The media also reported on the case.?* According to the State
Department’s report, the police detained the men and took them to the police
precinct, where they allegedly severely beat and humiliated them for several hours
and used racial slurs against them. The forensic medical examination concluded
that the victims’ injuries took two months to heal. According to Romalust, which
is legally representing the victims, the prosecutors started a preliminary
investigation into the criminal complaints and3" one year after the incident, the
prosecutor dropped the case altogether on the ground that the allegations had not

31 First Instance Court Miercurea Ciuc, Criminal Judgment No. 723/2021, of 10.11.2021. The Court
of Appeal Targu Mures upheld this judgment.

32 Court of Appeal Pitesti, Decision No. 397/2022 of 21.04.2022.

33 US State Department (2022) 2021 Country Reports on Human Rights Practices, 12 April 2022.
34 Libertatea (2021) “They beaten me until my flesh broke”. The Police from a village in Tulcea are
being accused of torture, threatening and degrading treatment’ (*”M-au Batut Pana Mi-a Plesnit
Carnea”. Politistii Dintr-o Comuna Din Tulcea Sunt Acuzati De Tortura, Amenintari si Umilinte’), of
13 May 2021, available at https://www.libertatea.ro/stiri/politistii-dintr-o-comuna-din-tulcea-sunt-
acuzati-de-tortura-amenintari-si-umilinte-3546334.

35 US State Department (2022) Romania 2021 Human Rights Report, pp.27-28.
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been confirmed,3® a decision that was unsuccessfully appealed by the victims in
front of the Chief Prosecutor of the Prosecutor’s Office of Tulcea First Instance
Court and it is currently reviewed by Tulcea Tribunal on procedural aspects related
to court competence, after being declined3’ by Babadag First Instance Court.3® The
Ministry of Administration and Internal Affairs replied that the prosecutor carried
out the preliminary investigation with respect to allegations of abusive behaviour
and torture, without investigating potential racial bias or racial discrimination as
an aggravating circumstance according to Article 77 (h) of the Criminal Code, and
that the file was closed because the facts could not be established.?° In the same
reply, the Ministry of Administration and Internal Affairs reported that the two
complainants are suspects in a criminal file concerning the theft of 100 sheep from
a farm in Baia, which took place on 3 May 2021.%° The police did not open any
disciplinary procedures regarding the policemen, given that the criminal
procedures were pending and they did not want to interfere with the activity of
prosecutors, and that they did not find other deficiencies under disciplinary
regulations.*!

The latest review of the execution of the ECtHR judgment in Lingurar and Others
v. Romania, by the Committee of Ministers of the Council of Europe took place in
June 2021 and the Government had until 15 December 2021 to provide
information to the Committee about the measures taken to address ethnic
profiling, an obligation that the Government did not fulfil throughout 2022.4? In
this case, the Court found for the first time that discriminatory ethnic profiling of
Roma communities by law enforcement agencies in Romania violates Article 3 in
its substantive aspect alone and in conjunction with Article 14.43 The case concerns
the disproportionate use of force against the applicants during a police raid on a
Roma community in 2011, along with racial bias displayed by the prosecutorial
and judicial authorities and their failure to conduct effective investigations and
proceedings into these events, including into the applicants’ allegations of ethnic
profiling and racially motivated ill-treatment by law enforcement, which amounted
to a violation of Article 14 in conjunction with Article 3 in its procedural aspect.
The execution of this judgment under the supervision of the Committee of
Ministers of the Council of Europe revealed that the national authorities do not
consider it necessary to take measures to address ethnic profiling.** This attitude
led the Committee to recommend that the authorities carry out an objective and
impartial review of the police and other enforcement agencies, including

36 Prosecutor’s Office by Tulcea First Instance Court, Response No. 26/VIII-3/IP of 15.06.2022.
37 Babdag First Instance Court, Decision n0.206/2022, of 15.11.2022, in File No. 1081/179/2022.
38 Tulcea Tribunal, File no. 1081/179/2022. See also Interview with Eugen Ghita of Romalust -
Association of Roma Lawyers, of 26 May 2022, updated on 4 January 2023.

39 Ministry of Administration and Internal Affairs, email response of 29 June 2022, point 1.

40 Ministry of Administration and Internal Affairs, email response of 29 June 2022, point 1.

41 Ministry of Administration and Internal Affairs, email response of 29 June 2022, point 2.

42 Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)
- Notes, point 2.

43 ECtHR, Lingurar and others, No.5886/15, 16 October 2018.

44 Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)
- Notes, point 2.
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disciplinary bodies.*> Moreover, the Committee re-opened dialogue with the
Government on racially motivated ill-treatment by law enforcement and the
ineffective criminal justice response to allegations of such serious human rights
violations such as those that the Committee had monitored in the past, in the
context of the execution of the judgments in the group Anghelescu Barbu (No.
1),%¢ upheld by the reviews carried out by the General Prosecutor’s Office.4” The
Committee recommended “more targeted and comprehensive capacity building”4®
for the specialised prosecutors, including “training on the requirements for an
effective response to allegations of abuse by State agents when there are
indications or suspicions of discriminatory motives, on detecting bias motivation,
including racist, and on handling hate crime”,*° the use of the Council of Europe’s
relevant expertise and technical cooperation programmes, and strengthening the
cooperation of law enforcement with the national equality body.>° The Committee
also urged Romania to complete the envisaged upgrades to the relevant data
collection system and to monitor closely the impact of existing strategies.>!

In May 2021, the General Prosecutor’s Office published a thematic assessment of
the criminal investigations carried out between 2017-2020 into the criminal
offence of incitement to hatred or discrimination (Article 369 of the Criminal Code)
and the specific provisions of Emergency Ordinance 31/2002 on the prohibition of
fascist, legionnaire, racist or xenophobic organisations, symbols and deeds and
the promotion of the cult of persons guilty of genocide against humanity and war
crimes. The assessment report recommended the following measures: introducing
certain objectives regarding investigations into hate crimes in the programme of
semester activities for each prosecutor’s office; introducing topics regarding hate
speech from the perspective of freedom of expression and the use of internet in
the continuous professional education programme of prosecutors; discussion at
the level of each prosecutor’s office about the results of this review and the
provisions of High Court of Cassation and Justice’s decisions about recording
criminal cases.>?

4> Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)
- Notes, point 5, information available at
https://hudoc.exec.coe.int/eng#{%22fulltext%22:[%22lingurar%22],%22EXECDocumentTypeColl
ection%22:[%22CEC%22],%22EXECIdentifier%22:[%22004-51929%22]}.

46 Committee of Ministers of the Council of Europe (2016) Final Resolution CM/ResDH(2016)150.
47 Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)

- Notes, point 2.
48 Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)

- Notes, point 3.
49 Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)

- Notes, point 3.
50 Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)

- Notes, point 2.
51 Committee of Ministers of the Council of Europe (2021) 1406th DH meeting (07-09 June 2021)

- Notes, point 2.

52 Superior Council of Magistracy (2021) Judicial Inspection, Report on the review of the
investigation of cases under the criminal offence stipulated by Article 369 of the Criminal Code and
the criminal offences stipulated by Emergency Governmental Ordinance 31/2002, amended by Law
157/2018, 14.05.2021,.
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Mass media and Aresel, a Roma rights non-governmental organisation, reported
several incidents of racism and discrimination against refugees of Roma origin
fleeing to Romania from the war in Ukraine. The testimonies of journalists or
monitors working in the North Railway Station, Bucharest, one of the main entry
points for refugees from Ukraine, indicate several cases when Roma refugees were
treated worse than their non-Roma co-nationals because of a systematic
discriminatory attitude against Roma in Romanian society. For example, in March
2022, Libertatea newspaper reported a case where the police did not allow an
elderly Roma woman refugee to take food from a dining hall because she was
speaking Romanian, although she was a Ukrainian citizen living in Ismail, which is
on the border with Romania.>3 In another case from April 2022, in a video recorded
by Aresel, a woman managing the dining hall operated by ADRA, (an NGO
providing services for refugees in the North Railway Station), refused a group of
32 Roma refugees claiming that they were “eating too much”.>* When asked to
comment, the NGO replied that the dining hall was for women and children and
that this group was allegedly predominantly male. It also said that the woman
who made the statements was not working for ADRA, despite the fact that she
was wearing clothing with the distinctive logo of the organisation.>> The Bucharest
Municipal Centre for Coordinating Emergency Situations (Centrul Municipal de
Coordonare a Situatiilor de Urgenta Bucuresti) reported that support for refugees
is provided without discrimina