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DRAFT CONVENTION FOR TEHE PREVENTTON AND FUNISEMENT OF GENOCIDE é

(Text Prepared by the Secretary-General
of the United Nations - B/hk4T)

COMMENTARY BY THE GOVERRMENT OF THE UNITED STATES
| Presuble |
The High Contracbing Parties. proclaim that Genocide, which is the
intentional destruction of a group of human beings, defies universal
congcience, inflicts irreparable loss on humanity by depriving it of

the‘cﬁltural and other contributions of the group so destroyed, and is
in violent contradiction with the spirit and aims of the United Nations.
1.  They appeal to the feellngs of solidarity of all members of the

JAnternational community and call u@on.themAtc oppose this cdious crime.

2.  They proclaim that the acts of gemocide defined by the present Convention
are crimes against the law of Nations, and that the fundamental exigencies

. of civilization, international order and peace regquire thelr pre?ention.and
punishment.

3. They pledge themselves to prevent and to repress such acts wherever they
may occur. {
Gomment: .

The Preamble, as dvafted, is objectionable for the reason (a) that it is
wordy, and (b) that it contains material of a substantive character which
should be treated of in the body of the Convention. ‘

Thus, the first sentence purports to define Genocide, while Articles I
and IT of the Convention are also devoted to the definition of Genocide.
Attention is called to the fact that the important matter of “intent" is
injected into the definition contained in the Preamble by the inclusion of
the phrase "intenticnal destruction”, which in any event mlght better read

"deliberate destruction or attempt to destroy.” The latter chenge would bring

contained in the body of the Convention. (See Article II, dealing with
"attempt to commit genocide".) It is obviously not intended that groups
must be totally destroyed before the crime of genocide exists.

Another subject which appears to be inappropriately dealt with in the
Preamble is that of ' Juriediction ; which might well be considered to be
resolved by the sentence reeding: "They pledge themselves to prevent and ¥
repress such acts vherever thev may occur.” (Underscoring added.) The
Jurisdictional problem shonld be dealt with in the body of the instrument.

Shauld the Preamble as drafted by the Secretary-General be insisted upon
the United States would also object to the inclusion of the words "py deprivin

: ‘ /it of
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1t of the cultural and other contributions of the group &o destroyed”,
language which tends to weaken the sentonce in which it appeers.
A simply worded Preemble 1s favoured end the fo;lowing gubstitute
draft 1s suggested: . . , _
“The High Contracting Perties declave that genocid,e
constitutes a crime under international law, which the
civilized world condemns, and which the Parties to. this
Convention egree to prevent end repress as heveinafter
provided." , -
The language of the proposed draft is ta.tan, in part, from the Resolution
of the Assembly of December- 13, 1946,
' ' Art“' 218 I
I. The purposs of tha.a Conventicn 1e to prevent the destruction of racial
national, linguletic, religlous or political groups of human beings.
II. In this Convention, the word "genoclde" means a criminal act directed
ageinst any ome of the eforesald groups of humen beings, wi'th' the purpose of
destroying it in whole or in part, or of preventing its presarvation or
develoyment, o : ; S
Such acts conslst of' 4
1. Ceausing the death of membera of & group op injuring their haalth
or vhysical integrity byt R :
(2)  Group messacres or individual executione, or
(b) SubJection to conditions of life which, by lack of .
proper housing, clothing, food, hygiene and medical care,-
or excessive work or physical.exertlon are likely to result
in the debilitation or death of the Individuals; or
(c) Mutilaetions-and blologicel experiments imposed for
other than curative purposes; or - S
(d) Deprivation of all meens cf livalihood, by confiscation
‘of property; looting, curtallment of work, deniael of housing.
and. of supplies otherwise aveilable to the other inhabltante
of the territory concerned.
. 2. Reatricting bdbirthe by:
| (a)  sterilizetion sndfor compuleory a‘oortion, or
(b) Segregation of the goxes; or
(c) Obstacles to marriage. oo :
3. Destroying the specific characteristica of the group ’by°
(a) Forced transfer of children to another human group; or
(b) - Forced end systemetic exlle of individuals representing

the culture of a groupj o¥ F
/(c) Prohibition
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(c)  ‘Prolitbition ef thewse of *“he national lengusge even in
cppivete interoourse: or ' -
“ta) Sys romatic destiuction of boolcs printed in the national
language or of veliglous works or prohibition of new publications

or

() 'Systematic destrustion of historical or religlous monuments
or thel¥ diversion to alien uses, destruction or dispersion of
docutients and objects of histerical, artistic, or religious value
and of obJects ased in religious worahip.

Gomlnent’ ' ‘ '
(1) Paragraphs I and II of Axticle I, as drafted, overlap each other end are
obJectionable for thls reamon, Thus, each paragrarh deals with both "purposs'
and the nature of the "act". The two paragraphs should be consolidated, 4 |
toxt Yeading ag followe, 18" suggested: - -

" "Genocide msens’ sny of thé following criminel acts directed.

égainsc 8 racial, na’oional, pel? plious, or political group of humen

beings, for the purpose of totelly or pa.rtially'désbroying such group
~ or of preventing ite preservatisin or development.,".

In additlion, the words "Such acts consilst of:" should .then be.deleted s
unnaceasary, being replaced by the words "eny of ‘the following criminal acts'
appearing near the’ Yeglming of thq text Just suggested, - N
(2) The inclusion of "lingulotic" groups.is belileved to be unmecessary,
alnce it is not beliéveéd that gencolde weuld be practiced upon them because
of their 1liguistic, ds distinguished from their racial , national or ;
religious, charécteristics, Racial, national end religious groups are
~ covered, and that should be sufficiemnt. ‘ :

(3) Considerable question has hoon raised as 4o, whether "political' groups
should be-inoluded in the definition: .The:United Statos 1s able to agree
Yo the inclusion of political aroups. on: the  understending that @enooide ag
| to #such groups’ 1. confined to physical destruction, _
(4)" It 1s inportant thet the words "for the purpose of totally or pertislly
destroying 1t or of ‘preventing ite preservation or. development!, or some
similer vording indicating "purpose" or "intent", be msirigined in the draft,
(5) The words "physical violence" should be inserted before the. Words
"mitilations snd blologlcal experiments” in pavegraph (c) of peragraph II (3
of this Article, end the words "imposed for other than cuxative purposes”
should be deleted. The inclusion of.the words "physical violence" broadens
the definitlon, t6 take cave of' other possible forms of physical, violence and
the elimination of ‘the words "imposed for other then curative purposes’ 8160
‘broaders ‘the definition, - Blolegicdl experiments, however imposed, ghould e

mada orlminel if they ere part of & plan to Qegtroy cne of ‘the groups herei
’ /raferred

‘ o
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referred to, in whole or in part. The srticle "snd" between "ﬁ\ltilations"
and "bicloglcal ‘expériments™ shoii¥d b BHEHELA to Yor", e
(6) The word "all" in paragreph II (1)} () should be deleted. The inclusion
of the word "all" in the phrase’reading "dsprivatioh of-all feans of |
livelihocd" , would seel unduly to narrow the orime, ,
(7) It 1 also coneldbred ‘thab “the’ word "compuleory™, in pa,ragraph II (2),
now modifying the word "abortioh™ only, should be' made to modify sll crimes
listed under II (2), ‘the initial line oi’ the ’bex“b thug ‘being ‘made ‘to read:
"Compulsory vestriction of biythe by:' ' - ‘ k S .
(8) The Unlted States 1s opposed to the inclusion of paragreph 3 of Article I,
'relating to "Des'broying the ‘specific charaoteristics of the group" by different
meens, , except a8 to paragraph ( a) "forced transfer of childran to ‘anothey human
group" e .. ; , ,
o Paragraph (b) ‘might be Interpreted as em'bra.cing forced transferd of
minority groups such ‘as have already been' catried out by mam'bers of the
‘United Nations, . ' Lo
=" ‘Pavegraphs (c), (&Y and. (o) weolats generally to p:cohibition of- the use
of language, systematic destruction of books, and destruction or dispersion of
documents and objects of hiétariéalf-:or artistic values The .act of creating
the new intermetional-ovime of genocide im one of extreme gravity, end the
United States foels that it should bé confined to those baxbarous acts directed
against individ’ualfs which foim the.basic concept of .public opinion on this '
eubdect. ‘The ‘acte provided for-in these: ‘peragraphs. are acts which should
appropriately be dealt with in connectlon wi‘bh the protection of minorities.
 ‘Consequently,’ sub-paragraph (a) of this paragraph should be substituted
for the vwhole of - paragra,ph 3 o : T
rArticle IT- ,
I. The following are likewise deemed to be crimes of eenocide' ‘
‘1. Any attempt to commit gemocidey T o oo Co
. 2, " The following preperatory actat . . .. S Lo
0 (a) Studies and ‘vegearch for ‘the purpose of davaloping the
technique of "genoclde}: A ‘ BRI
" (b) Setbting up of installations; manufacturins, ob’oainine, |
' possesiing ‘or supplying of .erticles’or substances with the. -
- ¥nowledgde that they ave intended £oéx genocidé;: . R
(c) Issuing instructions or orders, and dlstribubing ta‘"‘ks
with a view to committing genoclde,: .
II, The folloving -shall likewlse ‘be punishable: .-
1. W{lful particip&ﬁion ‘m acts of genogide-of wha.tever

description; 7S TS T | /2 Direct

Ty
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2, D;trect pub:uc Hncitenent . to aw hot of Genoc:tde, whe'ther the
- incitement be suceeweful o not; ¢ s
| 3+ . ~Congpiragy to comit dcte of genoc:tde.
Comments o Coones ; . |
~ Article 2 e draftad. 1s- in two - yarte , namely (I) other orimes of genosty
- eand (II) other punishable acts,. It ip considered desirable that the
: definition of genocide should be treated in Article I and that other -
unlawful acts related to but dflsstinguishable from genocide proper be
treated in Article II. . .. . TR

‘The dref't as submitted by the SecretarynGeneral peems to assume that
the acte described as genoclde are punighable end wnlawful. - Thus the 1n1tia1
line of peresvaph II as submitted reads: "The following shall likewise b |
punishable", ‘The Convention should contain e clear statement that the acts
denominated. as. "genoclde” are tmlawful and punishable, as is done in the
sug{,ested draf't,

The ‘preceding suggestions may be. effectuated by causing the first line
of ‘Article II to read: - '

-~ "7t ghall bé unlewful and punishable to comit g’enocida or

to wiu‘ully participaté in an act of genocide, on. to .«.” .

The above suggaated lengiage also places "wilful partici;pa,tion"

" “in the sentence wlifch de¢leres genocide to be unlawful. The other
speuificationa contained in Article TI, psragraph I, as drafted shou.ld
" properly remaln thete. These includs "attempte™ and "preperatory acts

" which appéar to have the same relationship to: genocide ap "incitement"
and "conspiracy” (contained in paragreph II)- in:.that they. are related -
to tut dlstingulshable from genocide prover.

However, 1% 1s suggested that subeparagraph I (2) (a) as drafted .
"studles and research for the yurpose of developing the technigue of
genoclde", should be deleted for the reason that it is iconsidered that
these acts may be too far removed from what is genarally regexrded a8
the commicelon of the offense, The conjunction "or" should be inserted
before the word. "'maziufacturing“' in subsparagraph (b); "or" ‘should also be
inserted in place of "end" before the vord ¥distribution” in sub-par%mph (d %
(Sub-parasraphe (b) and (o) ‘would become Bub-paragraphs (a) and (b) of !
paregraph 2,) S : U RN

 Avticle IT would then vesds = ~ S
"It shall be untewful and punishabdle to commit genocjde or,
to 'wilfully participate in an ‘act 'of ‘gemocide, or to engage in &
1o Attempt to commit an act of genoeide; or.
8, Any of the following preparetory actet

/(=) Setting up
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,(@)’ Setting up e mawiia‘bionu, or manui‘acturing,
obtalning; possessing or supplying of articles or-
.aubstances, with the. lalowledg,e that they oxe intended
Crorgdevidey er L i L L o
(b) Issuing instructions or orders, or distributing
,, , tasks almed to promote genocide; or .
"3,  ‘bivect and Tublic incitement of ramy person:.or :persons |
Con ,‘ to any act of genoolde, whethér the’incitement be. succesaful -
o opniet) “when"éﬁ“ch' ‘incitement tekes place under circumstances ..
vhich may reasonafbly réemlt. in the: commlapion of acts of
" genoclde; or” N R ‘
h Oonspiraoy “to commlt an act’ of genocida.
o - Artiole III | | L
 AIl forms of publi¢ propeganda tending by their syatematic and
hateful character to provoke genocide, or tending to meke it appear
ag a neuessary, legitimate ot excwsable act shall be punished.
Oommant' B R L :

The Unlted States considers that Article ITI should be deleted.
Under Anglo-American rules of lew the right of free  speech lg not to be
interfered with unless there 1s & clear ,and‘preﬂent danger that the
utterance might interfere with a right of others. The United States hag
proposed  under the preceding Article’ thet the provision on "incitement" be
qualified to this effect, When "propeganda" constitntes a clear and present
d.anger 1t takes on the character of "incitemont" end is covered in the
preceding Article. B LS T
: | - Article IV SRR ,

Those committing sgenooide ghall be punished, be they rulers,
publ:lo oi‘ficials or private individuala. FALL

Comment~ : ~ S i :
"It 18 udhecessary heve to provide that those committing genocide "shall

be punished“ “Avticle IT, as drafted .sbove, makes.ib "unlawful and

punishable to comult gemocides  Moveovery the: present Article as.submitted

mekes only "g,enocide" panishable, while Article-IT, above makes cortalin

other acts "unla.w:ful’ and puniahable"." Nooordingly,. it:is/ auggested that

this Article be vecast (and renvigbewed ss Artlcle III, pince it 1B

recomméndéd “that Avticle’ III of “the ‘draft submit'bed be ingorporated into

Article TI) to'read g8 follows: ' o e |
" "Byt sliment under this Comrention ahall be meted out ‘oo the gullty

be they rulers, public officiels, private: .individuals, groups or
o épgendizetions” e .
| JThe text
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The text submitted abOVe has- the advamaga or making 1t clear thay
the Convention iis - applioable to. "groups or organlzations".

Commend of the lew or superior ordexs. shall not Justify
genocide. : N AR IR N

Comment: v : : :

This Article, as drafted, 1a algo . Mmited. to genocide" and does not
include the other acts ‘specified in Article II & "unlawful and punishable,
Therefore it 1s suggested that instead of referring to "genocide", the
reference be to "the ‘crimes set out in this Conventions"

The Govermnment of the Unlted States also desires to incorporate the
rule of the Nurewberg Charter (Article 8) which, while providing that
superior orders shall not free a defendant from responsibility, goes on
to: say that. this "may be considered 1in mitigation of punishment if the
Tribunal determines that Justige so requires."

The Article (renumbered Article IV) would then read:

"Command of the law or superior orders shall be no defense for
“the crimes set out in this Convention, but may be considered in
mitigation of punishmente" .

, -Article VI |

The High Contracting Parties shall make provision in thelr
minicipal law. for acte of genocide .as defined by Articles I, II,

©, and ITI,; above, and for thelr effective punishment.
Comment L

Here again it is submitted that some such formula as "acte prohibi‘oed
in this Convention" is broader and therefore more desirable than "genocide
as defined by Artlcles I, II, and 111, abova". It 1is ‘suggestned that the
Article (renumbered Article V) be rephrased to read: :

"The High Contracting Partiss shall make provision in ’cheir .
laws for the effective. punishment, as crimes, of the acte pz:ohibited
in.thig Convention, which laws shall teke into account all of the
provisions of this Jonvention and each such High Contracting Party
shall, subjJect to Articles VII and VIIT, try. and upon conviction .

‘unleh offenses committed within its- Jurisdiction,".
St o Article VIT. . :

The High Contracting Parties pledge themselves to punieh any. .
offendex under this Conventlon within any territory under their
Jurisdiction,. irrespective of the. nationallty of the offender or
-of the.place where the offence has been committed. S

- ~ /compent;
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Coumenit:: .

This Article contains a broad Jurisdietional provision.

The United Suates agrees with the principle set forth in the Draft
Convention, in Article IX, that where genocide is committed by or with
the connlvance of the S‘bate the accused individuals should be triled by
an internatlonal courtu Al) other cases would &nvolve acts against the
lowe of the State whore they are perpetratods

A second reason for oppesing this provision as gubmitted 1s that
it is chviously liable to be abused. The broad scops of genoside would

maike it rel a’oively oasy for a State %o cwim Juriegdiction of aliens on
this ground when the real purpose i1s. political retribution.

A third veason for opposing the provision ig that it would apparenbly
geek to estab.Lish a rule of law appliceble to nationals of States which
have not consem,ed to it, name Y » guch States as way not ratify the
U Conventione ‘ , .

A suggested toxt on Jurisdic bion is contalned above under the "Comment"
ony the preceding Article. It iz suggested that the following be added to
this suggested articles

'lexs'1~e such acts were comultted oubelde 1te Jurimdiction, the

High Contracting Party having an offender within Iite Jurisdiction

may, B\’-"Oject to Articlea VI, VII end VIII, and with the exproas

oonsent of ¥he State vhere the act was committed, iteself try and

upon conviction panieh such offender." .

Am’t;:lc‘]e VIII
The uigl Conxrac+ing Parties declare that genocide ghall not
be considered as a political crime and therefore shall be grounds

for extraditicns | | _

The High Contracﬁing Partles pledge themselves to grant -
extradition in cases of genoclde. ‘
Commert: .

The ULitad States accepts the principle that the crimes defined in
“this bonvention (not. merely "genocide") ehall not be deemed to be political
offenseeo |

Becauge of ’ohe fact that extraditlon is a teohnical Process; involving
a8 1t does,; the safe-guarding of human rights and the promotion of the.
administration of Justlcs; with respect to which a large network of laws
and treaties have been evolved, 1t is believed that instead of incorporating
an ent:lre extradition conventlon on the subject of the crimes covered by

this agreement, 14 would be preferable to provide that each High Contracting
' - [Party’
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Party pledges itself to grant extredition in these cases in accordance
with ite lawvs or treaties. The United States therefore suggests that
this Article (renumbered VI) be recast to read:

“The High Contracting Parties agrme tlat the crimes defined

in this Convention shall not be considered polltical crimes ang 8hall

be ground for extradibtion.

“Rach High Contracting Perty pledgss itself to grant
extredition in such capes, in accordance with its laws or treaties,"
Artigle IX | |
The High Conbracting Partles pledge themsslves-td commit
all pereons guilty of genocilde under this Convention for trial
to an internatldnal court in the following casesy
1. When they are uwnwilling to try such offenders themselves
under Article VII or to grant thelr extradition under Articls VIII,
2, If the acts of genoclde have beexn ccmmitted by individuals
acting as orgens of the State or witli the support or toleration
- of the State. ‘

It 1e submitted that the wording of the Article, as drafted, is
faulty. The person ig apparently to be found "guilty" of the crime hofore
he 1s dellvered up for trial by the internatilonal tribunal, It -ls suggested
that a better wonding would be & text reading somewhat as follows (renumbered
Article VII): - S '

"Eoch High Contracting Party pledges itself to commit to such
. permanent or ad hoc international penal tribunal as is established
parsnant to Artlele VII, persons cherged with offenses under this

Convention in the following cesvs:

1. Where the High Contracting Party is unwilling itself to

try such alleged offenders, be they nationals or non-nationals,

In conformlty with Artiels V, or to grent thelr extradition in

conformity with Avticle VI,

24 Where the alleged acts have beoh committed by individuals

acting ap organs of the State or with 1ts support or toleration

"The provisions of the present Gonvention shall not preJudice
such Jurisdiction as may be CQn.E‘erred upon the’ permanont {nternational
penal tribungl herein: referred to,'

| /Th@ Tinal
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.. The final paragraph of this proposed Article recognizes that it is
desira?nle thet the jurisdiction of the contemplated permanent International.
penol tridvunal should not be prejudiced by provisions of the present
Convention, o ‘

Article X ‘
Two: drafts are submitted (by the Secretariat) for this section
lst Draft: The court of criminal jJurisdiction wnder Article IX
shall be the Internatlonal Court having Jurisdicitlon

] in all matters connected with international crimes,
2nd Drafts An internabional court sha]l be set up to try crlmes
. of genocide (vide Annexes). -

Comments: - , ‘

The provisions contained in the respectlve Annexes with' reference o
the subject of conferring .or; an international tribunal Jurisdiction. "in all
matters connected with intermationel crimes”, or Jurisdlctlon "o try crimes
of genocide" are extremely detailed, “the btask of drafting such a convention
at least equals that of drafting a convention on genoclde. That task should
be undertaken as a task separate end apart from the drefting of & convention
on genoclde, The Report of the Committee on the Progressive Devel—opment of
International Law and its Codification drows attention to the possible | |
deosirability of an international penal authority. Moreover, the attachman_i‘f
of such = convention to the instant agreement might well provoke such : .-
controversy as to cause the failure of adoption of the cenvention on genoclde..
For theue reasons, the position is taken that 1t would be preferable 'to provide
for the establishment of ad hoc tribunels to be superseded by a permnent..
international penal tribumal with appropriate Jurisdlction at such time as
this mey be possible, That this is feasible, is demonstrated by the fact
that the Nuremberg Tribunal was an ad hoc tribunal,  While 1% would probably
have been preferable for the nationg to have had & previously ostablished:
internotional pemal tribunal to vhich thome cases could have been referred,
1t is submitted that the problem of the institution of such a tribumal,
competent to try international orimes generally, is of such & magnitude as
to nocessitate a separote project, having the most careful consideration;:
and inviting the largest number of states possible to become party’ thereto.

So far as the establishment of a permenent internationcl penal tribunal
is concerned, consideration. should be given in the first instance to tho
subject by the proposed International Law Commission, The International Law
Commission might well give considerstion, in this conn@ction, to the poosible
dosivability of providing for injunctive relief and also of providing for.
recovery of damsges on behalf of the victims or survivors of acts made

unlasful by tl;a_pregant Convention, [Tt is thorefore
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It is therefore suggested that an article be included in the Convmﬂnm,
reading somevhat as follows (Article VIT):

“Thé High Contracting Partles agree to take steps, through
negotiation or otherwlse, looking to the establighment of a
permanent international pemal tribunal, having jurisdiction to
deal with offenses under this Convention, Pending the egtablishment
of such tribunal, end whenover a majority of the States party to
this Convention agree that the Jurisdictlon under Article VIIT has
been or should te invoked, they shall establiish by agreement an

o ad ggg tribunal to deal with any such cese or cases, |

"Such an ad hoc tribunal shall be provided with the necessary
authority to indlict, to try, ond to sentence persons or groups who
shall be subject to its Jurisdictlon, and to summon witnesses and
demand production of papers and documents, and shall be provided with
such other authority as may be naeded for the conduct of n falr
tvial and the punishment of the guilty."

. Article X
‘The High‘Contraoting Parties pledpge themselves to disband any -
group or organization which hes perticipated in any act of genocide’
mentloned in Articles I, II and IIL.
Corment:

Because of the possibility that members of organizations may use the
organizatiqns as tools in their endeavour to commit genocide, and the
jQrgénigation may thus be uwged unwittingly in the commission of the crime,
1t 1s thought that the dvaft should read (Article IX):

; “The High Contracting Porties pledge themselves to couse the

disbandment of any group or organization which, by the Judgment of

any domestic or international tribunal acting pursuant to this

Convention, has been found guilﬁy.of perticipating in any act prohibited

by this Convention," & | o . B

Artiele XIT

Irrespective of any provﬁ?ions in the foregoing articles, should
the‘crimes ag defined In this Convention be committed in any part of
the world, or should there be serious ressons for suspecting that such
crimes have been committed, the High Contracting Parties may call upop
the competent organs of the United Nations to toke measures for the
suppressiqn or preventien of .such crimes, ,

In such case the mald Parties shall do.everything in thelx: pover

tq glve full effect Lo the intervention of the United Natlons,

* Jcomment:
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Comments:

This Arti cle involves the competence of the United I\Tamons to take
moasures for the Supprees*m or preventlion of crimes fa;.ling withm the

gcope of the Canvantion. It is suggested that & more gatisfactory wording

of Article XII would be (renumbered Article X): _

"The Elph Contracting Partics, who are algo members of the
United Notions , agree to concert their action as much members to
assure that the United Nations takes such aotion 28 mey Bé
ﬂPT)I‘Opriate und er Lhe Charter for the preven tion and suppression |
of genocide.,"

Article X X"‘
When genocide i commitied in a country by the governmcnt in
power or by sections of the population, and if the government fails
to resist it successiully, the Siate shall grant to the surv:tvora
of the human group that is a vict&m of genoclde redress of & naturs
and 1n an amount to be determined by tl"e United Nations.
Comment: s L

It is suggested that this erticle ig not sufficiently precise td be
of value., The formulation of/satisfﬂtotory procedures on this point is a
motter of diffileulty since while the International Court of Justice 1s ’
normally the proper organ to awerd damages against a state, any Juriediction
which it might exercise 1n this case might result in conflict with a ‘
decision of the penal tribunal, It is thought that attention ahould be
given to the problem of domages by the Interna 1omal Taw Commission in
formulating plan& for a pe)rmanent inturnationa] penal tribunal, (See
comment under Article X) Until such tritunal is formed 1t is proposed
to vest the ad hoc tribunal referred to in ‘the coument under Article X with
Jurisdiction to award damages. This ocould be done by adding the following
provision to the article already proposed at that polnt (new Article VII):

"In addition, such an ad hoo tribunal gholl aleo be authorized
%o asaess damoges on ‘behalf of persons found to have sustained
losses or {njuries as & result of the viol%tion of this Convention by
any High Contrac*uing Party. Prior to the &ssoasmenb of any guch
damnges any State nlleged to have vidlated the Convention . shall be
given an opportxmi ty to be heard and to ‘submit evidence on its behalf,
Each High Contracting Party agrees to pay such damama, and coste, a8
nay be sesessed agelnet 1t as a result of its failure to comply with
the terms of the Convention. The ad hoo trlLuml uhall have authority
to determine the method of distribution zmd p&yman’ff of any amounts 80

awarded ,”

/Article XIV
T ————
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Article XIV g
Disputes relating to the interpretation or epplication of this
Convention shall be gubmitted to the International Court of Jhstmce
Corment;: |
The words "between any of the High Contracting Parties" should be
ingerted after the word "Disputes Only States moy be partles to cages
before the Court. ‘
Because of the jurisdicticn which mey be conferred upon an internationa
tribunal, as indicated aboﬁe, 1t seems desirable in order to prevent
concurrent or conflicting Jurisdiction, to add the following proviso to
this Article: '"provided that no dispute shall boe sulmitted to the
International Court of Justice involving an issue which has been referred
to, and is pending before or has been passed upon by & tribunal referred
to in Article VII." '
Artiole XV
The present Convention, of which TRO evaey seseey sasesy
veesny 8nd ..., texts cre equally authentic, ghall bear the
date of....;.....
Corments
None,
Article XVI
(Piret ﬁruft) |
1,  The pfesent‘convention shall be open to accession on behalf of
any Member of the United Nations or any non-member State to which
an invitation has been addressed by the Economic and Social Council.
2,  The instruments of accession shall be tronsmitted to the
'Secretarwaeneral of the United Nations. |
(Second Draft)
1. The presaht Conventlon shall be open until 31 ... 1948 for
signature on behalf of any Member of the United Nations and of any
non-member State to which an invitation has been addressed by the
Economic and Social Council
The present Convention shall be ratified, and the inetruments
of ratifioation shall be transmitted to the Secretary-General of the
United Nations, ‘
2, After 1 .., 1948 the present Convention mﬂv be acceded to on
‘behalf of any Member of the United Nations and’ of ony non-member State
that has received an Invitation as aforesaid
Instruments of accession shall be transmitted to the Secretary=
General of the United Nations,

/Comment
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C ozmnen't H

Ingert the phrase “to accede" after the word "inv1tation“ 1n paragraph
numbered 1 (Flrst Draft), if 1t is to be odopted.,

The "Second Draft" is preferred, However, the phrasé "to sign" should
bo inserted after the word "invitation" in paragraph 1, and the words
"deposited with" showld be inserted in the place of "transmitted to". in
two instonces, that is to say in the second and fourth unnumbered
paragrophs. Whether the Dconomlc and Social Council 1s the appropriate
body to ilssue the invitatlions to sign the Convention will need to be
determined at the time of the drafting of the agreement. Possibly the
“"General Assembly" should be substituted for the Economlc and Soclal Council,

Ar-tic]e XVIT
(Res ervations )

No proposition 1s put forward for the moment,
Comment : | ' |
An article on the subject of "reservations" should be omitted.
Article XVIIT
1. The present Conventlon ghall come into force on me ninetleth
dey following *he receipt by the Secretary-General of the United

Nationg of the accession (or....mtificatio*:e and accession) of

not less than.., ,Contracting Poxrties,

2, Accegsiong recelved after the Convention has come lnto force

sha.ll become . effective as from the nine’oieth day Pollowing the date

of receipt by the Secretary-General of the Unlted Natlons.
Comment:
1. In paragraph numbered 1, delete the words “the accession or,,." and
insert instead "instruments of", Also change "ond" to Yor"; and delete
"g" 4in the word "ratificetions", It is belleved that the Convention should
provide for its coming into force upon the deposi’c of ratlf‘icatmns by a
substential number of States., It is suggested that 20 might e an
appropriate number. o N '
2. In paragraph numbered 2 insert the words "Rmtifications or" before
the word "Accessions" at the beginning of the paragraph Also delete the
words "recelpt by" and insert instead "their deposit with" before the
words "the Secretary-General of the Unlted Nations" at the close of the
paragraph,

Article XIX

—— 1, Y e ————

(First Draft) ‘ | o
1. The present Convention shall remain in effec’o for a perio o

five years deting from 1ts ex?’;ry into force.

fe. It shall
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2, It shall remain in force for further succasaive poriods of '

five years for euch Lontracting Partieg that have not denounced 1%

at least slx months before the expiration of ’che current poriod,

3. Denunciation ghall be effected by a written notii’icat"ton uddreaa,ed
to the Secretary-General of the United Nations.

(oecond Draft)

- The nmeaenﬁ Gonvention nay be denounced by a written notification
addressed to the Secretary-Gonerel of the United Nationrs. Suoh |
notlfication ghull teke effeot one year sfter the date of its recoipb”

Corment: ‘
The "F’Lrst Draft" is preferrod,
kel XX

Should the number of Members of the United Natlone and non-member
States bound by this Convention heccme less than,,. as a repult of
denunciations, the Convention shali cease to have effect as from the
date on which the last of thess denunciations shall become opérative.

Comment: - o
It is suggestad instead of the ﬁm&dﬁ "ecome less than ,.." the words
“become fifteen or less" be inserted,

Artiole TIT

- A request. for the revislon of the praqent r‘m'r»rem’oion may be mude
et any time- by any State which is a party to &his Convsntion by means
of a written notlflcation addressed to the Seuretary»Gcneral,

The Economic and Soclal Gowncil shall decide upon the measures

~to be taken in respect:of such a request, |
Comment: '

The following altornative text is submittad' .

'Uponr receipt by the %ocrutarvaenoraL of the United Nations of
vritten communications from one-fourth of the number of High
Contracting Parties, requesting consideration ‘of the revision of the

~ present Conventlon; and the tranaﬁission of the reupective raqueﬂta
* to the General Assembly, the Secretary-Genoral shall trensmit such
communications to the General Assembly.of ‘the United Nabions,

"The General Assembly shall decide upon the steps, if sny, b0 be
taken in respect of such requests,™

Articls X¥IT '

The Secretary-General, of the United Nations shall notify all
Members of the United Nations and non-member States refarred to in
Article XVI of all accoselons (or slgnetures; ratifications and
accesslons) recelved in accordsnce with Articles XVI and XVIII, of

~ denunclations received in accordance with Article XIX, of the
/abrggation
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abrogatlion of the Convention effected as provided by Article XX ond

of raquests for x‘evidion of Jche Convention made, in accor dance with
Article XxI, S

Commonts - .. . - Do C o R AR R AR
The following toxt is submitted for insertion in thse place of this
Artlcle: PR
-"The Secretary-General :of the United Nations.shall hotify all
. Members .of* the United :Nations and non-mémber States:referred to:in.
Artlele XIII of all signatures, ratificatlions and gecésslong récelved
in accordance with Articles XIII and XIV, of the date upon.which the
prosent Convention has come into Force, of denunciations recelyed in
accordance with Artiocle XV, of the abrogaetion of the Convention -
‘effected as provided by Arttcls XVI, amd of requests for revision of
the Convention mede in dccordapce with Article Tviz".,
' ‘ Artlole XXIII -
1, A copy of the Conventien signed by the Progldent of the General
Assembly and the Seécrdtery-General 6f the United Natlons shall e
deposlted in ths Archives ¢f the Secrsteriat of the United Nations.
2. A certified copy shall bé tranemitted to all Members of the
United Nations and to non-Member States mentioned.under Article.....
Comment;: ' ‘
The United States suggests the following redraft of this Article

(renwnbared XIX):

' "1, " Tho original of this Convention™ ghall te deposiﬁed 1n the
‘Avchives of the United Nations' ,

.2, A certified ‘copy thereof shall be trenamitted to all Members of
the Unitéed Natlons and to pon-membér Stetes referred to under
Ayticle XIII". '

| Article XXIV |
The present Convention shall be reglatered by the Secretory-General .
of the United Nations on'-the-date of ite coming mo fom*
Commont : ‘ ’

None.,

- fxanmx
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DRAFT GONVENTION FCR THE FREVENTION AND BUNISEMENT OF GENOCIDE

(Text Suggeated by the Government of the Uhited Statea)

o

Preanmble

- The High Contracting Parties declare that. genocide constitutes a crim

under -international lew, which the civilized world condemns, and.which 80
- Parties to 'this Convention agree to prevent end repress .as hereinafter

provicled. S
- Article T
Definitim

I,. Genocide means any of the following criminal acts directed againet 8
racial, national, religious, or. palitical group of humen beings, for the
purpose of totally or partially destroying such group, or of preventing ite
preservatiqn or develorment: . L L
1, Causing the death of membera of a group or. 1njuring their health
- -+ or 'physical integrity bys o
- {a) - Group massacres or 1m11vldua1 eXecutionB, or
4.(b,) ‘SubJectlon to condlitions of 1ife wherein, by leck of proper
housing, clothing, food, hygiene and medical care, or excessive
-+ work or phyelcel exertion the individuals are doomed to weaken
or dle; or . e
(¢) Physical, violence, mutilations or biological experimantsa, or
(d) Deprivation of means of livelihood, by confiscation of
property, looting, ourtailment of work, denial of housing and of
supplies otherwise available to the other inhabitents of the
territory doncerned
2. Compulsory restriction of births by
e (a) eterilization and/or abortion; or
~ (b) -segregation of the mexes; or
(c) obstacles to marriage. _
3. Forced tramnsfer of children to another humen group. E
Article II
‘It shall be unlawful and punishable to commit genocide or to wilfudly
perticipate in an act of genccids, or to engage in any
1. Attempt to comit an act of genocide; or |
2, Any of the following rreparatory acts:
(a) Setting up of installatlons, or manufacturing, obtaining,
possessing or aupplying of articles or substances, with the
Imowledge that they are intended for genocilde; or
(v) Issuing instructions or orders, or diptributing tasks aimey
to promo‘oe genocide- or . ‘




A/ko1/A84,2
Page 19

3.+ Direct and public incitement of any. person or persons to any act
of genocide, whother the incitement be éuccesgi‘u.l o.i?_ nét, when such
incitement takes place under circumsiances. which may reasonaia;y Tesult
in the comnission of.aacte of genocide; or
- 4] Conepirecy to'commit an act of genoclde,
’ Artlele TIT
Punishrent under ’chia Convention shall be meted out to the guilty
be they rulers, public of‘i‘lcials, private individua)es, groups or
organizationsg,
Arti«_zg le TV
- Command. of the law or superior orders shall be no dafense for the
crimes set out in this Convention, bt mey be uemsidered in mitigation of
punishment,
Artjrlgm
The High Contracting Parties shall make pmvisicn in their javs "or
the effective punishment, es crimes, of the acts prohibited in this
Convention, which laws shall take iﬁhc account &)l of the provisions of this
Convention and each such High Contracting Perty shall, subject to Artlicles VIL
and VIII, try and ui)on conviction punish offenses _comi_tﬁ‘ed,.wi?h#n its
Jurisdiction, : =
Where such acts wére comuitted outside its Jurisdiction, the High
Contracting Party having en offender within ite Jurisdiction may, subject
to Artilcles VI, VII snd VIII, and with the express consent. of. the State
where the act was committed, itself tvy and wpon conviction punish such
of'fender, )
; , ‘ Article VI
The High Centracting Partiles agree that the orimes defined in this
Convention shall not be considered political crimes and shall be gr ovuad,for
extradition,
Each High Contracting Party pledges 142018 %o é’l”fmt extmdl‘uion in such
cases, in accordance with it laws or treatles.
~ Article VI Lo ‘
The High Contracting Partles agree to take steps, tnrough n%o*iation
or otherwise, locking to the establisment of & permanent international
penal tribunal, heving Jurisdiction to deal with offenses under this Convention,
Pending the establishment of such tribunal, end whenever a majority’of the .
States party to thls Convention agree thal the Jurisdiction under Article
has been or should be invoked, they shall esteblish by agmement en ad hoo

tribuna,l to deal with any such cese or CaEes. .

ViIl

/Such an ad hoo
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Such an ad’ hoc trribunai &hall bé provided with the necessary authority
o’ :Lndict, o iy, eni o sentence persons or groups who shall be sublect t0
C1te’ ‘Jurisdiction, -and to gummon witnesses and demand production of papers
and documents, and shall be Provided with such other authority as mey be
needed for the conduct of a falr triel and the punighment of the gullty.

In addition, such an ad hog tribunal shall also be authorized to
assess damab eg on bahalf of persons found to have sus’cained logses or
injuries as a result-of the violation of this Convention hy any High -
Contracting Party; Prior to the assessment of any such damages any State
alleged to have viclated the Convention, shall be glven an opportunity to be
heard and to submit ovidence on its benalf, - JTach High Con tracting Party
'agrvees to pay such dameges, and costs, as may be assessed a,gainat it asa
result of ite failure to comply with the terms of the Convention. . The
ad hoc tribunal shall have authorlty to determine the method of dletribution
and payment of any amounts so awarded,

Article VITT :

‘Fach P:Lgh Contracti’ag Party pledges ltegelf to commit to such permansnt
Cor &d hac intexrnational penal tribunal as is established purspent to
Article ViI ‘persons charged with offenses under this Convention in the
Tollowing casea:

1, Wheré the High Contracting Party is unwilling itself to try such

alleged offenders, be they nationals or non-nationals, in conformity ’

~ with Article V, or to grant thelr extradition in cenformity with

Article VI, S o , . '

2. Vhere the alleged acts have been committed by individuals

acting as organs of the State or with its support or toleration,

The provisions of the present Convertlon shall not prejudice such
‘Jurisdicticon as may be conferred upon the permenent International psial
tribunal herein referred to,.

Artlole IX . :

~ The High Contracting Parties pledge bhemselves to cause the disbandment
~of eny group or organlsation which, by the Judgment of any domestic or
- International tribunal acting pursuent to this Convention, has béen found
s:uilty of participatmg in any act prohibited by +this Conveation,

‘ ~Article X . Lo

“The High Contracting Parties, who ere also V:embers of the United NWatlons,
; ;'3'agree to concert their action as such membere to agsire that the United Natlong
takes. ‘8uch actlon as may be appropriate undeyr the Charter for the prevention |
and suppression of genocide. O T O R

| [Article XI
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Article XI :

Digputes Letwsen any of the High Contracting Parties relating Yo the
Interpretation or application of this Convention shell be submitted to the
International Court of Jugtice, provided that no dispute shall be submitled
to the Internatlonal Court of Justice invelving an issue which has been
reoferred to, and is pending before or has been passed upon by & tribunal
referred to in Article VII, ‘ ‘

The present Convention, of WhIOh the ...ivsy veveses srrerey vesoiins
and ......, texts ave équally autheitic, shall bear the Gabeof....,esseresy,

' Article XTTT '

1, The present Convention shall be open until 31 .,..... 1948 for
glgnature on behslf of any Member of the United Natlions and of sny -
non-meaber State to which an invitation to sign hag been eddressed by the -
Economic end Social Council, Lo SR

The present Convention ghall be ratified, and the 1netrumsnts of
ratification shall be depoaitsd sith the Secretary-Genersl of the Tnited Natlons
2, After 1 ,.,ivveee.. 1948 the pregent Convention may be acteded to on
behalf of eny Member of the United Netions and of any non-member Sta’ce
that has reoeived an invitation as aforesaid,’ ' -

Instruments of acceesion shell be depceited wiﬁh the Seoretaryuc»eneral
of the United Nations, .
1, The present Convention shall come into force on the ninétieth day -
following the recelpt by the Secretary-Generel of the United Kationa of
instruments of ratification or accession of not less than twenty Bigh
Gontria.cting Parties, |
2. Rabifications or sccessions recelved after the Convention hes come into
force shall become effective ag from the ninetieth day following the date of
their deﬁoait with the Secretary-General of the United Nations.

“ Article XV - v

1., The present Convention ghall vémein in effect for a period of five years
dating from its entry lnto force,
2, It shall remain in force for further successive periods of five y
for such Contracting Parties that have not denounced it at least glx @onthﬂ
before the expirvation of the current period.. '
3, Denunciation shall be effected by « wrltten notification eddregasd to
the Secretary.General of the United Nations.

cars

/Art tcle JVI
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S , Article XVI
Should the number o:f‘ Members of the United Nations and non-member State
bound by this Convantion become rifteen or less as a result of denunciati Long,
the Convention shall cease to have effect as From tlie date on which the lag
of these depmnciations shall beoome operative, ' |
. Artiels XVII
Upon receipt by the Secretary»Genura.l of the United Nations of
wri’oten communicatio*la from onesfourth of the number of High Contracting
 Partles, x'equesting consideration of the revision of the présent Conventiom
and the transmission of the respectiva requests to the Ceneral Aseembly, the
Secretary-Ceneral shall transmit such oommunicat ons to the General Assemly
of the United I\Iations ' ‘ B

The General Asseubly shall decide upon ‘bhe gteps, 1f any, to be taken
in respect of such requests.
Artiele XVITI
The Secretary~cenax'al of the. wwd Nationg shall notify all Members
of the United Nations and non-menber Btabes rofervred to In Article XIII of
all signaturea, ra‘oifioatiom and accessions received. in accordance with
Articles XITT and XIV, of the date upon which the present Convention has.come
-into force, of denunciations received in accordence with Article: XV, of the
abrogation. of the Convention éffectekl as provided by Ariticle XVI, and of
- requests for revieion of the Convemion mede In accordance with Article XVII,
Arti:, o XIX
1. The originel of thie Convention ehall be deposited in the Archives of
the United Nations. ' ‘
2. A certified copy thereof shall be trensmitted to all Members of the
United Nations and to non-member States referred to under Article XIII.
Article IX
‘I‘he present Convention shall be reglestered by the Secrctary-(?ener&l
of the Unlted Naetions on the date of its coming into.force,

mew sy



