Second Hemispheric Report on
the Implementation of the Belém
do Para Convention

Mechanism to Follow Up on the Implementation of the Convention
on the Prevention, Punishment and Eradication of Violence
against Women (MESECVI)

A ¥ ﬁ%
¥ V. .'./.:‘E‘_-._

Organization of mesecy i

American States







Second Hemispheric Report
on the Implementation of
the Belém do Para Convention

Follow-up Mechanism to the Belém do Para Convention
(MESECVI)

April 2012



The Organization of American States (OAS) brings together the nations of the Western hemisphere
to promote democracy, strengthen human rights, foster peace, security and cooperation and advance
common interests. The origins of the Organization date back to 1890 when nations of the region formed
the Pan American Union to forge closer hemispheric relations. This union later evolved into the OAS and
in 1948, 21 nations signed its governing charter. Since then, the OAS has expanded to include the nations
of the English-speaking Caribbean and Canada, and today all of the independent nations of North, Central
and South America and the Caribbean make up its 35 member states.

The Follow-up Mechanism to the Belém do Para Convention (MESECVI) is an independent, consensus-
based peer evaluation system that looks at the progress made by States Party to the Convention in fulfilling
its objectives. MESECVI is financed by voluntary contributions from the States Party to the Convention
and other donors, and the Inter-American Commission of Women (CIM) of the OAS acts as its Secretariat.

Second Hemispheric Report on the Implementation of the Belém do Para Convention

Copyright ©2012
All rights reserved

OAS Cataloging-in-Publication Data

Inter-American Commission of Women. Follow-up Mechanism to the Belém do Para Convention (MESECVI).
Second Hemispheric Report on the implementation of the Belém do Para Convention.
p.; cm. (OEA documentos oficiales ; OEA/Ser.L)

ISBN 978-0-8270-5788-3

1. Women'’s rights-- America. 2. Women--Violence against--America. I. Title. II. Inter-American Convention on the
Prevention, Punishment and Eradication of Violence against Women, Convention of Belém do Para.

I1I. Series. OAS Official Records Series; OEA/Ser.L.

OEA/Ser./11.6.10

Follow-up Mechanism to the Belém do Para Convention (MESECVI)
1889 F Street NW

Washington, DC, 20006

United States

Tel: 1-202-458-6084

Fax: 1-202-458-6094

E-mail: mesecvi@oas.org

Webpage: http://www.oas.org/en/mesecvi

Design and layout: Sughey Abreu e Graphic Design / lllustration

Cover page photo: www.flickr.com/photos/pedrosimoes7/396421310/in/set-72057594051572928
www.flickr.com/photos/mexicosolidarity/304538277/in/photostream/



| Contents

Preface 9
Background 11
Introduction 13
r
1.1.  Inclusion of the Belém do Para Convention in domestic law 15
1.2. Provisions that include the definition of violence against women as

contained in the Belém do Para Convention 16
1.3.  Provisions of civil, criminal and administrative law that incorporate

physical, psychological, sexual, economic, property-related, financial

or other forms of violence against women 19
1.4.  Legislation on trafficking in persons, including women 20
1.5.  Legislation on forced prostitution 22
1.6. Legislation on sexual harassment in the workplace, in health and

education centers and elsewhere 24
1.7.  Legislation on sexual violence within marriage or common-law or

de facto unions 26
1.8.  Express prohibition of conciliation, mediation or any other measures

to obtain an out-of-court settlement 27
1.9.  Legislation on femicide 29
1.10. Legislation on State violence against women 33
1.11. Legislation protecting women’s sexual and reproductive rights 38
1.12.  National awareness campaigns to disseminate information on

women’s rights 46

48

2.1.  National Plan/Action/Strategy for the prevention, punishment,

and eradication of violence against women 49
2.2.  Violence against women in other plans/actions/strategies bl
2.3.  Continuing training on violence against women and women'’s

rights for public servants and others 52
2.4.  Civil society’s participation in developing, monitoring and executing

the National Plan on Violence against Women or related activities 55



2.5.

Cooperation agreements with the media and advertising agencies to

publicize women’s rights, especially the Belém do Para Convention b6
-
3.1.  Increase in the number of entities charged with receiving complaints

of violence against women 59
3.2. Measures to facilitate women’s access to justice and guarantee due process...62
3.3.  Mechanisms to enforce protective measures ordered for women, their

family members and/or witnesses 65
3.4.  Assessments and/or studies on the use and effectiveness

of protection measures 67
3.5. Protocols for the care and treatment of female victims of violence,

in the official language and in indigenous languages (police, prosecutors’

offices, health system personnel) 69
3.6.  Use of the Belém do Para Convention and other international treaties

by judges and prosecutors 71
3.7. Assessments or studies of how stereotypes, prejudices or the victim’s

personal history or sexual experience influence court rulings and opinions.... 72
74
4.1. Increase in the number of shelters, homes for women and comprehensive

support centers for women victims of violence 75
4.2.  Free specialized services provided by the State 77
4.3. Information campaigns to promote these specialized services 80
4.4,  Evaluation of the services and of client satisfaction 81
-
5.1.  Percentage of the budget allocated over the last four years to combat

violence against women 83
b.2. Percentage of the national budget allocated to entities that receive

complaints; training of public officials; specialized services; prevention

campaigns and health services 86



ez
6.1.  Government-sponsored studies and research on violence against women
and/or application of the Belém do Para Convention 89
6.2. Promotion of research on violence against women, in coordination
with civil society organizations and academic centers 90
6.3.  Specialized periodic surveys over the last four years on violence
against women, women’s knowledge of their rights and knowledge
of available government services 91
6.4. Records on the number and characteristics of incidents of violence against
women accessible to the public, through the police and other units
receiving complaints, the courts, and health services 92
6.5. Information on the number of female victims of violence; number
of prosecutions and convictions for violence against women; number
of femicide cases and convictions 93
6.6.  Existence of a mechanism or body for coordination between women’s
institutes and public entities that prepare and compile national statistics.... 95
Recommendations of the Committee of Experts of the MESECVI to the States Parties. . 93
Annex 103
Table 1 Legislation on violence against women 104
Table 2 Legislation regarding certain forms of violence against women__ 111
Table 3 Legislation on State violence against women (I) 120
Table 4 Legislation on State violence against women (I1): Sexual
and reproductive rights 124
Table 5 National plans, plans of action or strategies to combat violence
against women 131
Table 6 Access to justice for women victims of violence (1) 142
Table 7 Access to justice for women victims of violence (ll): Administrative
measures 156
Table 8 Access to justice for women victims of violence (II): Mechanisms
to execute protection measures 160
Table 9 Specialized services for women victims of violence (1):
Types of services 166




Table 10

Table 11

Table 12

Table 13

Table 14

Specialized services for women victims of violence (I1):
Promotion and evaluation of services

176

Budget allocated to the prevention and punishment of violence
against women

178

Information and statistics on violence against women (I):
Regular surveys in the last four years

184

Information and statistics on violence against women (I1):
Records on the number and characteristics of incidents

186

of violence against women accessible to the public
Information and statistics on violence against women (ll1):
Statistical data by age, marital status, type of violence

and geographic location

190




| Foreword

The countries of Latin America and the Caribbean have gradually adapted their national
legislation to the international and inter-American legal framework on women’s rights.
According to the OECD, Latin America and the Caribbean is the developing region that has
made the most progress in the formal recognition of women'’s rights.

For the first time, the Inter-American Convention on the Prevention, Punishment and
Eradication of Violence against Women (Belém do Para Convention) established women’s
right to live a life free of violence. This historic agreement — the first in the world to address
violence against women — has laid the groundwork for the adoption of laws and policies on
violence against women in the States Party to the Convention, as well as a policy and strategic
framework for their implementation.

Since its entry into force — on March bth 1995 — the Convention has inspired action and
information campaigns, legal norms and procedures, models of care, sensitization and
training processes with legal, health and security personnel, monitoring, evaluation and
follow-up initiatives and counseling and care services for women victims. In each country of
the Hemisphere we can find examples of these actions.

Notwithstanding these significant advances, violence continues to be a daily reality for the
women of the region: on the streets, in schools, at work, and worse still but with greater
frequency, in their own homes. Violence is routinely used to silence, oppress, subject and Kill
women. It affects the realization of women’s rights — their health, their economic potential,
the participation in politics and their contribution to society in gender — and is an obstacle to
human development, democracy and peace in the countries of the region.

In 2004, the Follow-up Mechanism to the Belém do Para Convention, known as MESECVI,
was established as a system of consensus-based and independent peer evaluation to assess
the progress made by States Party in their fulfillment of the objectives of the Convention.
MESECVI is a systematic and permanent multi-lateral evaluation methodology, based on a
forum for technical cooperation and exchange between the States Party to the Convention
and a Committee of Experts, that analyzes the impact of the Convention in the region, the
achievements of States Party in preventing, punishing and eradicating violence against
women and the obstacles that remain to the implementation of public policy in these areas.

We present the Second Hemispheric Report on the Implementation of the Belém do Para
Convention, which summarizes the achievements of the States Party, as well as the significant
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challenges that continue to exist in the region in terms of an appropriate, immediate, timely,
exhaustive, serious and impartial response to acts of violence against women, within a
framework of human rights.

We hope that this Report will support and generate ambitious and powerful initiatives that
make a significant impact in the eradication of violence against women.

José Miguel Insulza
Secretary General of the OAS



| Background

At the twenty-fourth regular session of the OAS General Assembly, the Inter-American
Commission of Women (CIM) introduced a draft “Inter-American Convention on the
Prevention, Punishment and Eradication of Violence against Women,” which the General
Assembly adopted by acclamation. Known as the Belém do Para Convention, this instrument
entered into force on March 5, 1995 and has thus far been ratified by 32 States.

The Belém do Para Convention deals with violence against women as a violation of their
human rights, and approaches it as a policy, legal, social, economic and cultural issue.

Five years after the Convention entered into force, CIM conducted research! that
found that the Convention’s objectives were not being achieved. Accordingly, it was
given a mandate? to undertake the measures necessary to establish the Follow Up
Mechanism to the Belém do Pard Convention. That mandate resulted in the OAS
Secretary General’'s convocation of the Conference of States Parties, held on October
26, 2004. There, the Statute of the Follow-up Mechanism to the Belém do Para
Convention (MESECVI) was approved.

By their adoption of the MESECVI, the States Party expressed their political resolve
to establish a consensus-based and independent system by which to examine the
progress made toward fulfillment of the Convention, while agreeing to implement the
recommendations it makes.

MESECVI was designed to follow through with the commitments undertaken by the
States Party to the Convention, to help accomplish its stated purposes, and to facilitate
technical cooperation among the States Party and with other member states and
permanent observers of the OAS. It is based on the principles of sovereignty, non-
intervention, the juridical equality of states and respect for the principles of impartiality
and objectivity in its operation, so as to ensure fair application and egalitarian treatment
among the States Parties.

1. “Violence in the Americas, A Regional Analysis Including a Review of the Implementation of the Inter-American Convention on the
Prevention, Punishment, and Eradication of Violence against Women (Convention of Belém do Para).

2. The OAS General Assembly adopted the following resolutions on the subject of the MESECVI: 1) AG/RES. 1942 (XXXII-O/03) in which
the General Assembly takes note of the Third Biennial Report on compliance with the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women and urges the Secretary General to convene, in coordination with the CIM, a
conference of states parties to the Convention of Belém do Para to decide on the most appropriate way to follow up on the Convention;
2) AG/RES. 2012 (XXXIV-0/04) in which the General Assembly urges the States to continue, inter alia, to support CIM'S efforts in the
process of creating and implementing a mechanism for follow up on implementation of the Convention; 3) AG/RES. 2138 (XXXV-0/05),
in which the General Assembly urges the member states, inter alia, to continue to move forward with the implementation of MESECVI.
In keeping with the Rules of Procedure of the MESECVI, since then the OAS General Assembly has received the annual report on
the implementation of the MESECVI and adopted a resolution containing the corresponding mandates, one of which is to urge the
governments to strengthen the Mechanism.

Second Hemispheric Report on the Implementation of the Belém do Paré Convention 11



The Mechanism consists of two organs: the Conference of States Party, which is the
political body, and the Committee of Experts, which is the technical body composed
of specialists in the areas covered by the Convention. The experts are appointed by
the governments and serve in a personal capacity. The functions of the Secretariat of
the Conference and of the Committee are performed by CIM’s Permanent Secretariat.
The States Party designate their Competent National Authorities, who serve as liaison
between the Secretariat and the governments.

At each Multilateral Evaluation Round, the Committee of Experts adopts a questionnaire
based on one or more provisions of the Convention. The questionnaire is then sent to
the Competent National Authorities for reply. Based on these replies, the Committee
of Experts draws up and adopts country reports and makes recommendations to the
countries, on which the latter must subsequently follow up. The Committee also issues
a Hemispheric Report which, combined with the final country reports, are approved by
the Conference of States Party and then published and presented to the OAS General
Assembly and the CIM Delegates.

12 Second Hemispheric Report on the Implementation of the Belém do Para Convention



| Introduction

The Committee of Experts of the Follow-up Mechanism to the Belém do Para Convention
(MESECVI) presents its Second Hemispheric Report, which corresponds to the evaluation
phase of the Second Multilateral Evaluation Round (Il REM), which began in April 2010.
The report examines compliance with the obligations undertaken by the States Party upon
ratifying the Convention.

The questionnaire that the Committee of Experts put together for this round took into
consideration the first round’s diagnostic study and was organized into six sections:
legislation, national policy, access to justice, specialized services, budget and information
and statistics. The idea was to monitor the progress and work accomplished by the
governments in furtherance of the Committee’s recommendations. It also included
questions on issues not considered during the First Round,® but that surfaced from
the replies received from the governments and from the shadow reports presented by
civil society organizations. Finally, consultations were conducted concerning the draft
guestionnaire and civil society offered its contributions during the Committee of Experts’
Fifth Meeting, held in June 2009.

This Second Hemispheric Report is based on 28 replies that the Competent National
Authorities submitted in response to the Committee of Experts questionnaire.* It is also
based on the comments and observations that 21 States Party® made with respect to the
preliminary country reports that the Committee of Experts adopted, and on 8 shadow
reports from civil society organizations that belong to the Latin American and Caribbean
Committee for the Defense of Women'’s Rights (CLADEM).®

This report is a new effort on the part of the Committee of Experts to identify the challenges
posed by the struggle to erradicate violence against women in Latin America and the
Caribbean, with recommendations made to the States on the measures they can take to
conquer those challenges.

3. Those issues included the following: criminalization of violence against women by the State or its agents; violence in the exercise of
women’s sexual and reproductive rights; access to justice for rural women; research on the reliance on the Convention of Belém do
Paré in judgments and legal opinions; and research by the State or by private parties under State auspices on the subject of violence
against women.

4. Antigua and Barbuda, Argentina, Bahamas, Barbados, Belize, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominica, Dominican
Republic, Ecuador, El Salvador, Guatemala, Guyana, Jamaica, Mexico, Panama, Paraguay, Peru, Saint Vincent and the Grenadines,
Saint Kitts and Nevis, Saint Lucia, Suriname, Trinidad and Tobago, Uruguay and Venezuela.

5. Argentina, Bahamas, Barbados, Belize, Chile, Colombia, Costa Rica, Dominica, Dominican Republic, Ecuador, El Salvador,
Guatemala, Jamaica, Mexico, Paraguay, Peru, Saint Kitts and Nevis, Suriname, Trinidad and Tobago, Uruguay and Venezuela.

6. Argentina, Brazil, Dominican Republic, Ecuador, El Salvador, Paraguay, Peru, and Uruguay.
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In addition to implementation through criminal, civil, and
administrative norms, judges also have to exercise a sort of
“conventionality control” provided for in the inter-American system

in order to ensure that domestic legal provisions and proceedings
are in line with the provisions embodied in inter-American
human rights conventions

1.1.
Inclusion of the Belém do Para Convention
in domestic law

The Committee of Experts decided to include a question on the inclusion of the Belém do
Para Convention in domestic law, in consideration on the fact that, in some of the replies
received from the States during the First Round, it was unclear what the Convention’s
status was, or whether it was counted as applicable domestic law.

For some countries, ratification of or accession to the Convention is sufficient for it to be
applied. In other countries, application of the Convention requires that it be published, or the
promulgation of domestic laws. A number of Caribbean states did not furnish information
on the process by which the Convention becomes part of domestic law; although they do
point out that Parliament has to enact implementing legislation. Some stated that such
laws may come into being as a result of case law or precedent.

It is interesting to note that some States reported on the status of the Belém do Para
Convention in their national laws and the effects of its inclusion. In some States, like Brazil
and Argentina, the Convention has the status of constitutional law. Other countries, such
as Chile, report that the Convention ranks as a law of the Republic.

Without specifying the Convention’s status, other States (like Colombia, Guatemala or
Paraguay) indicate that the Convention and other human rights treaties take precedence
in the domestic legal system; other countries (like Ecuador, Mexico or Peru) state that
the rights and guarantees therein recognized apply automatically and directly. In other

Second Hemispheric Report on the Implementation of the Belém do Paré Convention 15



cases, like Bolivia, it is not the Convention that has constitutional status; instead, the
right to live free of violence is a constitutionally protected right that both men and women
enjoy. Uruguay mentions only that the Convention’s application is mandatory. In Trinidad
and Tobago, a law implementing the Convention is needed; otherwise, the Convention’s
provisions would only have persuasive effects.

The Committee of Experts points out, as a reminder, that ratification of or accession to
treaties and the status attributed to them under domestic law indicate the political will
of States to comply with those provisions. However, in most countries of the region, said
treaties are not automatically implemented and require the adoption of criminal, civil, or
administrative norms and/or the harmonization of existing norms with the provisions of the
treaty in question.

In addition to implementation through criminal, civil, and administrative norms, judges
also have to exercise a sort of “conventionality control” provided for in the inter-American
system’ in order to ensure that domestic legal provisions and proceedings are in line with
the provisions embodied in inter-American human rights conventions, including the Belém
do Para Convention.

1.2.
Provisions that include the definition of violence
against women as contained in the

Belém do Para Convention

Article 1 of the Belém do Para Convention defines violence against women as “any act
or conduct, based on gender, which causes death or physical, sexual or psychological
harm or suffering to women, whether in the public or the private sphere.” When read in
combination with Article 2 of the Convention, this definition of violence includes violence
committed within the family, domestic unit, or in any other interpersonal relationship,
within the community or by the State.

In the First Multilateral Evaluation Round, the Committee of Experts found that States focused
their efforts on preventing and punishing violence against women in combating family, intra-
family or domestic violence, which narrowed the scope of the Convention’s application.® The
Committee acknowledges as an achievement the progress made by States in the prevention

7. See Inter-American Court of Human Rights. Case of Almonacid-Arellano et al. v. Chile. Preliminary Objections, Merits, Reparations
and Costs. Judgment of September 26, 2006. Series C No. 154, par. 124.

8. MESECVI (2008). Hemispheric Report. Document MESECVI-II-doc.16. rev. 1, 2008, p. 6.
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and punishment of violence against women in the private sphere. However, those steps do
not include all manifestations of violence against women, especially those perpetrated in
the public sphere. The committee also voiced its concern at the gender-neutral provisions
adopted in connection with efforts to combat domestic violence, thus losing sight of the fact
that women, children and adolescents represent the majority of the victims of such violence
and that the latter reflects a historical inequality of men and women that legitimizes the
violation of women'’s rights.®

Therefore, in the second questionnaire, the Some Caribbean countries
Committee included a question about whether the that do not have

definition of violence against women given in Article comprehensive laws on

1 of the Convention was reflected in the laws of the violence against women
States Party, to serve as a guideline for execution include elements of the
of plans and programs to prevent, punish, and Convention’s definition to

eradicate violence against women. In keeping with establish the concept of
Article 9 of the Convention, the term “women” was domestic or family violence.
understood to include girls and adolescent females.

From the replies received from the States, it is apparent that the definition of violence
against women used in Article 1 of the Convention was incorporated, in whole or in part,
mainly in those countries that have adopted comprehensive laws on violence against
women or where the legislation has been updated in the last five years. As the Committee
of Experts recognized in the first round, comprehensive laws allow for a unified and
consistent treatment of the different forms of violence against women in public policy,
justice, research and compilation of data and statistics. Thus, their implementation is
based on shared principles and on coordination of the different agents responsible for
their enforcement.°

Some Caribbean countries that do not have comprehensive laws on violence against women
include elements of the Convention’s definition to establish the concept of domestic or
family violence. In other cases, the Convention’s definition of violence against women is
incorporated into national plans or in the Ministry of Health’s guidelines for the treatment
of sexual violence in the health sector and the care of victims, but not in the law itself.

The Committee of Experts applauds the efforts made to harmonize these laws and
incorporate elements of the Convention’s definition of violence against women, especially

9. Ibid, pp. 6 and 7.

10. MESECVI (2011). Follow-Up Report on the Recommendations Made by the CEVI in the Evaluation Stage of the First Multilateral
Evaluation Round. Document MESECVI-Il/doc.16 rev. 1, esp. 2008, p. 3.
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as the pillar of the comprehensive laws on violence against women. To date, Mexico
(2007), Venezuela (2007), Guatemala (2008), Colombia (2009), Argentina (2009) and
El Salvador (2010) have these comprehensive laws; Paraguay and Peru report that they
have such bills in the pipeline. Although Ecuador does not have a comprehensive law on
violence against women, it has incorporated the Convention’s definition of violence against
women into its constitution, where women'’s right to a life free of violence is upheld. Costa
Rica has a Law Criminalizing Violence against Women, which applies only to matrimony
and common-law or de facto unions.

The Committee of Experts must draw States’ attention to the fact that laws are still on
the books where expressions like “violence against women”, “gender violence”, and
“domestic violence” or “family violence” are used synonymously and indiscriminately.
This makes for a confusing body of law that obstructs enforcement. The Committee of
Experts is also troubled by the use of notions like “domestic violence” or “family violence”
because they exclude violence inflicted by cohabiting partners, boyfriends, ex-spouses
or persons who, without being legally related to a woman, maintain an interpersonal
relationship with her.!!

The Committee notes with interest the notion of “associated person” present in Guyana'’s
law, where the provisions on domestic violence protect those who are or have been married
to each other, are cohabitants or former cohabitants, are or have engaged in a relationship
of a sexual nature, live or have lived together in the same household, otherwise than
merely by reason of one of them being the other’s employee, tenant, lodger or boarder,
are relatives, have agreed to marry one another, (whether or not the agreement has been
terminated), in relation to any child, is father or mother or has any parental responsibility.'?
It also observes that Guatemala’s Law on Femicide and Other Forms of Violence against
Women includes the circumstances contemplated in Guyana’s law, as well as cases in
which the victim and the assailant have had a “friendship, companionship or employment,
educational or religious relationship.”'3

The Committee therefore welcomes the positive trend toward mainstreaming the definition
of violence against women articulated in the Belém do Para Convention into domestic
law and once again underscores its recommendation to the States that they update and
harmonize their laws on the prevention and punishment of violence against women with
that definition in mind.

11 .MESECVI (2008), p. 6.
12. Domestic Violence Act of Guyana, Chapter 11:09, Sec. 3.
13. Article 7(b) of the Ley contra el Femicidio y otras formas de violencia contra la mujer de Guatemala, Decree 22-2008, May 2, 2008.
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1.3.

Provisions of civil, criminal and administrative law that
incorporate physical, psychological, sexual, economic,
property-related, financial or other forms of violence
against women

In order to consolidate inclusion of the definition of violence against women given in Article
1 of the Belém do Para Convention in the States Party legislation, the Committee of Experts
included a question on the existence of any provisions intended to prevent, punish and/or
eradicate physical, psychological, sexual, property-related, financial or any other form of
violence against women.

The Committee of Experts notes that physical, psychological and sexual violence were
covered in various provisions, ranging from comprehensive laws on violence against
women, laws on domestic violence, Penal Codes and even the Constitution in the cases of
Bolivia and Ecuador. The Committee was also interested to observe that while economic,
property-related or financial violence is not expressly mentioned in the Convention, it is
regarded as a form of violence at the international level,'* and is being included in the
aforementioned norms.

The Committee of Experts welcomes the fact that other forms of violence practiced against
women in the region are being acknowledged. These include moral violence, understood
as any behavior that involves libel, slander, defamation or other harm inflicted on a woman’s
honor; and symbolic violence, which includes messages, values and symbols that convey
and perpetuate dominance over women, their inequality and discrimination against them.
It also observes that in some countries the comprehensive laws on violence against women
contain provisions on femicide, defined as:

“the extreme form of gender violence against women, a product of
the violation of their human rights in the public and private spheres,
consisting of a combination of misogynistic behaviors that can lead to
social and State impunity and may culminate in homicide and other
forms of violent death among women."*®

14. According to the UN Secretary General’s In-depth Study on All Forms of Violence Against Women (2006), economic violence is defined
as restricting access to basic resources or control over them. In Latin America and the Caribbean, the laws are beginning to draw a distinction
between economic violence and property-related violence: the former is understood as limiting, controlling or obstructing the economic
benefits that women receive, whereas property-related violence involves limitations on women'’s ability to dispose of their property, including
conjugal property and their own property (see document MESECVI/CEVI/doc.168 rev. 1- Hemispheric Report —Table # 1).

15. Article 21 of Mexico’s Ley General de Acceso de las Mujeres a una Vida Libre de Violencia (2007) and Article 9(b) of El Salvador’s
Ley Especial Integral para una Vida Libre de Violencia para las Mujeres (2010).
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The Committee of Experts recognizes that in a considerable number of States, physical,
psychological, sexual and property-related or economic violence are regarded as forms of
domestic or family violence. That creates a favorable context for preventing and punishing
violence in the private sphere. However, a similar framework is needed to deal with violence
against women in the public sphere. The Committee is, therefore, again urging the States
to update and harmonize the body of laws pertaining to the prevention and punishment of
violence against women, bearing in mind the definition of violence against women set forth
in the Belém do Para Convention.

1.4,
Legislation on trafficking in persons, including women'®

In the First Hemispheric Report (MESECVI, 2008), the Committee of Experts found that
most States had provisions against trafficking in persons. However, it observed that in
many cases, these legal provisions are not consistent with international law on the subject,
specifically the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, Supplementing the United Nations Convention against Transnational
Organized Crime, also known as the Palermo Protocol.”

Article 3(a) of the Palermo Protocol defines trafficking in persons as:

» recruitment, transportation, transfer, harbouring or receipt of persons;

» by means of the threat or use of force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a person having control over
another person;

» for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation
of the prostitution of others or other forms of sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude or the removal of organs.

The Committee of Experts notes with interest that progress has been made on the subject
of trafficking in persons since the First Multilateral Evaluation Round. Based on the
Palermo Protocol, some States modernized their laws on trafficking in persons, whether
by criminalizing the behavior or, by enacting specific laws on trafficking in persons.

16. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table # 2.
17. MESECVI (2008), p. 7.
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Those changes included amendments to Penal Codes; inter-sectoral policies; protective
measures and/or assistance programs for victims, witnesses and/or other persons
involved; and reparations for those affected. This last option takes a comprehensive

approach to the strategy for preventing and punishing trafficking in persons.

Cases were also observed in which the description
of the crime of trafficking in persons draws some
elements from the definition given in the Palermo
Protocol and other instruments. For example, the
use of threat, force, coercion or any other means
of intimidation is regarded as an aggravating
circumstance. In other cases, the Committee
found that the States include the elements
of recruitment, transportation and coercion,
but only partially provide for the element of
exploitation as the purpose of said recruitment
and transportation. In this sense, some laws
mention sexual exploitation as being the objective
of trafficking in persons, while disregarding such

The Committee of Experts
notes with interest that
progress has heen made on
the subject of trafficking

in persons since the First
Multilateral Evaluation

Round. Based on the Palermo
Protocol, some States
modernized their laws on
trafficking in persons, whether
by criminalizing the behavior
or enacting specific laws on
trafficking in persons.

purposes as forced labor or services, servitude or
other forms of exploitation. In other States, the
law covers either international or domestic trafficking in persons, but not both.

In one case, the Committee of Experts found confusion between “trafficking in persons”
and “smuggling” of persons. The Palermo Protocol against the Smuggling of Migrants by
Land, Sea and Air, Supplementing the United Nations Convention against Transnational
Organized Crime, defines “smuggling” of migrants in Article 3(a) as follows:

» the procurement of the illegal entry of a person into a State Party of which the person
is not a national or a permanent resident;

» in order to obtain, directly or indirectly, a financial or other material benefit.

In the case in question, the provision on trafficking in persons is actually referring to
smuggling of persons, since its emphasis is on the recruitment and transportation of
persons within or beyond the national territory, without any mention of the purpose. In
trafficking of persons, the recruitment and transportation can be either international (if
borders separating two or more countries are crossed) or national (within national borders).
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On the other hand, smuggling of persons by definition involves the crossing of borders
between States. As for purpose, in the case of trafficking in persons, the final objective is
the victim’s exploitation, whereas in smuggling it is a direct or indirect financial or other
material gain, such as the fee charged for transporting persons across borders.*®

The Committee of Experts appreciates the States’ efforts to adapt their laws to international
standards. More States now have these laws or are considering them. However,
considering the replies received from the States, the Committee is recommending that
they continue working on implementation, taking into account the standards established
in the Palermo Protocol.

1.5.
Legislation on forced prostitution'

During the First Round, the Committee of Experts pointed out that there was some
confusion among the States regarding the crimes of trafficking in persons and forced
prostitution?®as in some cases both terms were used interchangeably. Therefore, in this
second round, the Committee of Experts requested information about whether legislation
contains provisions on the prevention and punishment of forced prostitution and, if so,
whether they are consistent with the Rome Statute -which established the International
Criminal Court- and whether they address forced prostitution separately from trafficking
in persons, especially women.

The Elements of Crimes, which supplement the Rome Statute, set out the elements of the
crime of forced prostitution:

1. The perpetrator caused one or more persons to engage in one or more acts of a sexual
nature by force, or by threat of force or coercion, such as that caused by fear of
violence, duress, detention, psychological oppression or abuse of power, against such
person or persons or another person, or by taking advantage of a coercive environment
or such person’s or persons’ incapacity to give genuine consent.

2. The perpetrator or another person obtained or expected to obtain pecuniary or other
advantage in exchange for or in connection with the acts of a sexual nature (...)

18. For more information, see: Office of the United Nations High Commissioner for Refugees (UNHCR). Trata y Tréfico de Personas.
Available [in Spanish] at:

http://www.acnur.org/t3/que-hace/proteccion/trata-y-trafico-de-personas/.
19. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 2.
20. MESECVI (2008), p. 8.
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In this round, the Committee of Experts notes that unlike the laws on trafficking in persons,
which have been adapted in the last five years to conform to international standards, the
majority of States’ legislation on forced prostitution has not yet been updated and does not
include the characteristics of forced prostitution set forth in the Elements of Crimes of the
Rome Statute. For example, the element of pecuniary advantage is seldom mentioned,
whereas the use of force, the threat of force or
coercion against the victim usually appears as an

aggravating circumstance but not an element of The Committee of Experts

the crime. In a number of states, forced prostitution believes that one way States
figures in the Penal Code as a crime against morals, can fulfill its recommendation
honor or social mores, but not as a crime against a would be to adopt or
woman’s life or liberty. In other cases, the Committee amend the national laws

of Experts found that the legislation is adequate, implementing the obligations

provided the victim of prostitution is a minor. under the Rome Statute within

national territory.
The Committee observed that even though 26 of the

32 States Party to the Belém do Pard Convention®!

have either ratified or acceded to the Rome Statute, only Colombia reported that forced
prostitution had been criminalized as a war crime or crime against humanity in its national
laws, although in the latter case it is only in the context of an armed conflict.

The Committee of Experts must once again express its concern over the fact that in a number
of States, the confusion between the crime of trafficking in persons and the crime of forced
prostitution is still present. Some of the confusion is attributable to the fact that the purpose of
trafficking in persons is sometimes their sexual exploitation, just as it is in forced prostitution.

The Committee of Experts would remind the States of how important it is that their laws on
forced prostitution conform to international standards in order to ensure that women and girls
are fully protected from these crimes. The Committee of believes that one way States can
fulfill its recommendation would be to adopt or amend the national laws implementing the
obligations under the Rome Statute within national territory.

21. El Salvador, Guatemala, Nicaragua and Saint Kitts and Nevis have not ratified that instrument. Haiti and Jamaica have signed it,
but have not ratified it.
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1.6.
Legislation on sexual harassment in the workplace, in

health and education centers and elsewhere??

Article 2(b) of the Belém do Para Convention establishes that violence against women shall
be understood to include physical, sexual and psychological violence that occurs in the
community, including, among others, sexual harassment in the workplace, as well as in
educational institutions, health facilities or any other place. In the First Multilateral Evaluation
Round, the States indicated that they had provisions that fully or partially prohibited and
established penalties for sexual harassment, especially in the workplace.?® For that reason,
the Committee decided to continue investigating prevention and punishment of sexual
harassment in those areas.

From the reports received in the second round, the Committee of Experts notes, first,
that the expressions (in Spanish) “acoso sexual” and “hostigamiento sexual” are used,
although there is no consensus as to their usage. Some countries use these expressions
synonymously, whereas others draw a distinction between them, depending on whether
the sexual harassment occurs in the context of a relationship of subordination (in which
case the Spanish expression used is “hostigamiento sexual”) or a relationship between
equals (in which case the Spanish expression used is “acoso sexual”). This may be a
reflection of an overly simplified international legal framework, which recognizes sexual
harassment (acoso sexual) as a form of gender discrimination and a violation of the
principle of employment equality;?* however, there are no international instruments that
probe more deeply into the content of sexual harassment and measures for protection
and punishment.

Secondly, the Committee of Experts observes that no consensus exists concerning the legal
means used to penalize sexual harassment in the workplace, in health or education centers
and elsewhere. Some States have opted to criminalize sexual harassment in the Penal Code,
thereby ensuring a sentence of incarceration, whether actually enforced or suspended. This
also ensures that the prohibition of sexual harassment will apply in any context and in any
type of relationship, because the emphasis is on the effect that the harassment had on the
victim rather than her relationship with the assailant. The Committee also observes that in
some instances, laws specifically dealing with this issue have been adopted, which heightens

22. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table # 2.
23. See Table # 1 in MESECVI (2008), op. cit, p. 3 et seq.

24. See General Recommendation 19 on Violence against Women (1992), Committee on the Elimination of Discrimination against
Women (CEDAW Committee), paragraphs 17-18. The International Labour Organisation (ILO) does not have conventions on the topic,
but dealt with it in the context of ILO Convention No. 111 (1958), Discrimination (Employment and Occupation) Convention. See in this
regard: http://www.ilo.org/public/english/bureau/inf/magazine/19/sexhar.htm.
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awareness of the problem and helps create a multi-sectoral strategy for preventing and
eliminating sexual harassment. For example, in the case of workplace sexual harassment,
the Committee of Experts would point to the provision of Belize’s Protection Against Sexual
Harassment Act (1996), which states that if a supervisor or chief has knowledge of an act of
sexual harassment and fails to take the necessary action to put a stop to such acts, he/she
is also answerable for the crime.

The Committee also found that in a considerable number of States, administrative
regulations or sector plans consider sexual harassment a minor offense, carrying a penalty
of suspension or termination of the perpetrator and/or payment of a fine. However, in the
case of workplace harassment, the Committee was disturbed to find that there are still
provisions in effect that, in cases of sexual harassment, tend to protect the person against
whom the complaint was filed, but not the person who filed the complaint. For example,
in some Labor Codes, one of the grounds for justified termination of a worker’s contract
of employment is the fact that he or she has been the victim of sexual harassment on the
part of the employer. The effect of this provision is to deny the nature of sexual harassment
as a violation of human rights that must be investigated, punished and redressed. It also
leaves the affected person without protection and re-victimizes her by the loss of her job.
The Committee was struck by the fact that in one case, sexual harassment is defined as
ocurring when the employee harasses the employer. Although no information is provided
regarding enforcement of this provision, it has the potential to become a dangerous tool by
which the aggressor can reassert his position of power over his employee and place him or
her at an increased risk of violation of rights.

Thirdly, even though the States still tend to focus their efforts on sexual harassment in
the workplace, the Committee welcomes the fact that there are now more provisions that
make sexual harassment in health centers, educational institutions and elsewhere, such
as lodgings or military-police installations and/or quarters, a punishable offense. In some
Caribbean countries, the law states that sexual harassment may be a form of domestic
violence when perpetrated by members of the family and may be grounds for filing a
request seeking a restraining or other protection order. The Committee of Experts also finds,
however, that only a minority of States have explicit provisions whereby sexual harassment
by a public official is a punishable offense; it is unclear what type of protection is offered to
victims of sexual harassment, whether in the private sector or the community.

It is vital that a body of law be in place to prevent and punish sexual harassment. The
Committee is therefore recommending that States take measures to adjust their domestic
laws on sexual harassment to ensure that they cover, at a minimum, the areas described
in the Belém do Para Convention. They should also repeal any law that re-victimizes
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those affected by sexual harassment or that obstructs their attempts to have those
responsible answer for their offense, and their attempts to secure adequate reparations.
Criminalization of sexual harassment in the Penal Code or a specific comprehensive law
on harassment may serve this purpose.

1.7.
Legislation on sexual violence within marriage
or common-law or de facto unions®

In the First Hemispheric Report, the Committee of Experts recommended criminalization of
sexual violence within marriage or common-law or de facto unions. It did so because it found
that even though the question concerning sexual violence was broad, most States referred
only to rape within marriage, not to the other forms of violence against women that can occur
within a marital relationship or de facto union. It also expressed concern over the fact that
those States that gave assurances that rape within marriage would be prosecuted as other
crimes, such as rape or battering, are in fact glossing over the problem, ignoring the historical
fact that violation of the human rights of women in a consensual relationship is legitimized.?

During the follow-up to the recommendations made in the First Round, the Committee
found that while more States are introducing provisions to prevent or punish this crime,
limitations in the legislative treatment thereof remain. For example, one definition of sexual
rape limits it to oral, anal, or vaginal access. In other cases, sexual rape is included, but not
sexual violence or other forms of sexual abuse within marriage. Some States criminalize
rape within marriage but not in de facto unions; or they may criminalize rape when it
occurs during separation or divorce, but not in existing marriages or de facto unions.?’

In this Round, the picture that the Committee of Experts encountered was very similar to the
one it saw during the First Round. On the one hand, while some countries do criminalize
rape within marriage or de facto unions as a separate crime, other States have opted to
incorporate rape and sexual violence in marriage or de facto unions as an aggravating
circumstance of the generic crime of rape. In yet another case, the State opted to expressly
prohibit invocation of an existing or prior marital or other type of relationship with the victim
as a defense for sexual crimes.

The adoption of comprehensive laws on violence against women in the last five years has
served to raise awareness of sexual violence and rape within the marital relationship or de facto

25. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table # 2.
26. MESECVI (2008), p. 7.
27. MESECVI (2011), p. 6.
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union. The provisions of some comprehensive laws on violence against women and of the
Penal Code still need to be reconciled. The tendency in the law is still not to punish that form
of sexual violence as a criminal offense or to incorporate it into criminal law with the restrictions
mentioned in the preceding paragraph. It is disturbing that in so many States, sexual violence
in de facto unions is not prohibited by law.

The Committee found that one State makes rape within marriage a criminal offense, and
expressly provides that the wife, too, may be the perpetrator. This is a consequence of a portrait
of violence against women that is limited to the family or domestic sphere, where any of its
members may be either the perpetrator or the victim, without taking into account the unequal
power relations between men and women.

From its analysis of the relevant provisions that each State Party provided, the Committee
was disturbed to find that even where provisions criminalizing sexual violence within
marriage or a de facto union exist, enforcement of those provisions may be thwarted by
issues in the rules governing criminal procedure and the rules of evidence. For example,
in one State, the procedural rules provide that a woman cannot be a competent witness
against her spouse, except where the crime is a sexual offense committed by the father
of her child. In other provisions, the codes of criminal procedure still order conciliation
hearings for crimes of this type.

For that reason, the Committee insists on calling upon States to criminalize sexual violence
within marriage or de facto unions in general, and rape within marriage or a de facto union in
particular, either as a separate crime or as an aggravating circumstance. Itis also recommending
that States review their codes of criminal procedure to remove any obstacles that might prevent
women from securing justice in these cases.

1.8.
Express prohibition of conciliation, mediation or any other
measures to obtain an out-of-court settlement®

Although this issue was not included in the questionnaire for the First Round or in the
First Hemispheric Report, the Committee of Experts noted within concern that a number
of States reported that methods were available for conciliation or mediation between the
victim of violence and her aggressor, or even a pardon for the aggressor if he agrees to
marry the victim, or for application of the discretionary power principle.

28. MESECVI/CEVI/doc.168.rev.1 — Hemispheric Report — Table 6.
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Revisiting the analysis it conducted during the follow-up of its recommendations,® the
Committee of Experts finds that the use of these measures in cases of violence against
women has counterproductive effects in terms of the victims’ access to justice and the
permissive message conveyed to society. The Inter-American Commission on Human
Rights has underscored that by allowing a crime of this type to be settled by conciliation,
the crime becomes a subject of negotiation and transaction between the victim and her
assailant. Conciliation is premised on the notion that the parties at the table are operating
from equal bargaining positions, which is generally not true in cases of intrafamily
violence.® For its part, the Pan American Health Organization (PAHO) states that this
type of power imbalance in conciliation agreements places women at greater physical
and emotional danger; as a rule, the assailant does not comply with the agreement and
the causes and consequences of the violence itself are not addressed.®! Therefore, in
this Round the Committee decided to include this topic on its questionnaire.

Based on the replies received from the States, the Committee of Experts is once again
highlighting the contribution that comprehensive laws on violence against women make
toward prohibiting the use of conciliation, mediation and other out-of-court settlement
practices in cases of violence against women. Procedural rules still have to be adjusted
to reinforce this prohibition. Although in the section on legislation a considerable number
of States have reported various ways of avoiding the use of such methods where cases of
violence against women are concerned, in the section on information and statistics some
States reported figures on cases of violence against women, especially domestic or family
violence, that have been settled by means of conciliation, which demonstrates that said
methods are still being used.

The Committee of Experts also observed that as a rule, States have provisions prohibiting
conciliation, mediation or other similar methods for cases of domestic violence, although
no reference is made to other forms of violence against women. Once again, the Committee
acknowledges the efforts of States to prevent and punish violence against women in the
private sphere. However, in order not to limit the scope of application of the Belém do Para
Convention, actions to that same end are also needed in the public sphere. Furthermore, in
a considerable number of cases, States reported that they did not have express provisions
prohibiting out-of-court settlements, although they maintained that out-of-court settlements
in cases involving crimes of violence committed against women were also not covered in
the law and hence were not the practice within national territory.

29. MESECVI (2011), p. 7-8.

30. Inter-American Commission on Human Rights (IACHR) (2007). Access to Justice for Women Victims of Violence in the Americas.
Document OEA/Ser.L/V/II/Doc.68, January 20, 2007, para. 161.

31. Pan American Health Organization (PAHO). Modelo de Leyes y Politicas sobre Violencia Intrafamiliar contra las Mujeres. Washington
DC: PAHO, 2004, p. 20.

28 CHAPTER 1 © LEGISLATION



Once again, the Committee of Experts must emphasize its recommendation that the
States prohibit conciliation, mediation and other methods aimed at securing out-of-
court settlements in cases involving violence against women. In those States where such
practices are already prohibited by law, the Committee recommends that the respective
States introduce the necessary adjustments in their procedural law so that conciliation
hearings are not required in cases involving violence against women. Finally, in cases
where the prohibition applies to family, intra-family or domestic violence, the Committee is
recommending that the ban be expanded to other forms of violence against women. The
necessary precondition is that the definition of violence against women contained in the
Belém do Para Convention is incorporated into domestic law and that forms of violence
against women other than family, intra-family or domestic violence are criminalized.

1.9.
Legislation on femicide3?

Despite the high rates of femicide in the region, which in some cases is nearing pandemic
proportions as measured by the indicator developed by the World Health Organization
(WHO),*® during the First Round the Committee of Experts received little information
from States regarding criminal policies to prevent and punish femicide.

In the First Hemispheric Report, the Committee of Experts proposed a few guidelines
for a criminal policy on the prevention and punishment of femicide®* and pointed to the
lack of consensus on the distinctive features of this crime. As its contribution to this
discussion and to facilitate the implementation of its recommendations on this subject,
the Committee adopted the Declaration on Femicide (2008) where it defines this offense
as follows:

“...the murder of women because they are women, whether it is
committed within the family, a domestic partnership, or any other
interpersonal relationship, or by anyone in the community, or whether
it is perpetrated or tolerated by the state or its agents.”%°

32. MESECVI/CEVI/doc.168 — Hemispheric Report — Table # 2.

33. Carcedo, Ana. No Olvidamos ni Aceptamos: Femicidio en Centroamérica 2000-2006. San José: CEFEMINA, 2010, p. 35. That study
found that in 2006, El Salvador had 12.7 homicides for every 100,000 women, which is over the rate of 10 homicides per 100,000 that the
WHO classifies as an epidemic. That same year, Guatemala’s rate approached epidemic proportions, at 9 for every 100,000.

34. MESECVI (2008), p. 35.
35. The Committee of Experts’ Declaration on Femicide (document MESECVI/CEVI/DEC. 1/08), August 15, 2008, point 2.
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In this Second Round, the Committee of Experts finds that femicide is still not an issue
in the legislation of most States Party. To begin with, one group of States has dealt
with femicide through comprehensive laws on violence against women. Of these, only
Guatemala has a special law classifying femicide as a crime®® and lays the foundations
for a public policy with which to confront it.3” In its comprehensive law for a violence-
free life for women, El Salvador defines “femicidal violence” as one form of violence.38
However, it goes one step further by criminalizing not just femicide® but also femicidal

36. Law against Femicide and Other Forms of Violence against Women of Guatemala, Decree 22-2008, May 2, 2008.
Article 6: Femicide

Femicide is, in the framework of the unequal power relations between men and women, the murder of a woman because she is a
woman, if any of the following circumstances apply:

a. Having attempted in vain to establish or restore a relationship of a couple or of intimacy with the victim;

b. Having, at the time of the murder, or having had with the victim family, conjugal, cohabitational, or intimate relations, or
those of a fiancé, friend, companion, or colleague;

C. The murder is a result of reiterated manifestations of violence against the victim;
d.  The murder is a result of group rites, whether using weapons of any kind, or not;

e. Abuse of the victim’s body in order to satisfy sexual instincts, or committing acts of genital mutilation or any other kind of
mutilation;

f. Misogyny;
g. When the murder is committed in front of the victim’s children;
h.  With the concurrence of any of the determining circumstances contemplated in Article 132 of the Criminal Code.

The person who commits this crime shall be sentenced to between 25 and 50 years in prison, with no possibility of a reduction in the
term, for whatever reason. Persons convicted of this crime shall not benefit from any substitute measure.

37. Ibid., Chapter VI, Obligations of the State.
38. Special Comprehensive Law for a Life Free from Violence for the Women of El Salvador. Decree 520 of November 25, 2010.
Article 9 — Types of Violence

For the purposes of this law, types of violence shall mean (...) b) Femicidal violence: This is the extreme form of gender-based
violence against women, a product of the violation of their human rights, in both the public and the private sphere, comprising the set
of misogynous forms of behavior that are associated with social or State impunity and that may lead to femicide and in other forms of
violent death of women.

39. Ibid., Title Il, Offenses and Punishments

Article 45: Femicide

Whoever murders a woman because of hate or contempt for her gender shall be punished with 20-35 years in prison.

Hate or contempt for a woman because of her gender shall be deemed to exist when one of the following circumstances are given:

a. The woman'’s death was preceded by any act of violence by the perpetrator against the victim regardless of whether she
denounced it or not;

b.  The perpetrator took advantage of any state of physical or mental state of risk or vulnerability of the victim;
(o The perpetrator took advantage of a superiority derived from gender-based inequality in power relations;
d. Prior to the victim’s death, the perpetrator had committed any crime against her classified as sexual assault;
e.  The victim was mutilated before she died.

Article 46: Aggravated femicide

In the following cases, the crime of femicide shall be punished with imprisonment for between thirty and fifty years:

a. If the femicide was committed by a government or municipal government official or employee, a public authority or agent
of such an authority;

b. If it was carried out by two or more people;

c. If the femicide was committed in front of any family member of the victim;

d. If the victim was under 18 years of age, an older person, or a person with physical or mental disability;

e. If the perpetrator took advantage of a superior position based on relations of trust or friendship, or domestic, educational,

or workplace ties.
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suicide.*® Mexico, too, defines “femicidal violence”*! in its law and, as a federation,
has started a process to include these provisions in the Penal Codes of its federated
states.*? The Mexican law also singles out certain specific measures as part of its
gender violence alert, consisting of governmental emergency actions to confront and
eradicate femicidal violence in a specific territory, be it perpetrated by individuals or
by the community.*® On the other hand, Costa Rica criminalizes femicide committed
within the marital relationship or de facto union, declared or otherwise; however, it has
no provisions regarding femicides committed within the community or by the State.*

A considerable number of States have penal codes that regard femicide as an
aggravating circumstance of homicide. For example, Colombia lists it as an aggravating
circumstance of homicide when it is committed against a woman “just because she
is a woman.”# In Brazil, it is considered an aggravating factor when it is committed
“in the context of domestic relations, cohabitation or hospitality, or with violence

40. Ibid., Title Il. Offenses and Punishments
Article 48: Femicidal suicide, induced or aided

Whoever induces or helps a woman to commit suicide, in an y of the following circumstances, shall be punished with between five and
seven years’ imprisonment:

a. The suicide was preceded by any of the types or forms of violence contemplated in this or any other law;

b. The accused took advantage of any risk situation or physical or mental state affecting the victim as a result of her being
subjected to any of the types or forms of violence contemplated in this or any other law;

C. The person inducing the suicide availed himself of a superiority derived from existing or former relations between him and
the victim.

41. General Law of Women'’s Access to a Life Free of Violence, Mexico, February 1, 2007.
Article 21: Femicide Violence

This is the extreme form of gender-based violence against women, a product of the violation of their human rights, in both the public
and the private sphere, comprising the set of misogynous forms of behavior that are associated with social or State impunity and that
may lead to femicide and in other forms of violent death of women.

42. According to the response of the government of Mexico to the questionnaire sent by CEVI, by July 2010 18 federated states and the
Federal District had already included “femicidal violence” in their legislations.

43. Article 22, General Law of Women's Access to a Life Free of Violence, Mexico.
44. Law 8589 on the Criminalization of Violence against Women of Costa Rica, April 25, 2007.
Article 21: Femicide

Whoever kills a woman he is married to or living with, regardless of whether that cohabitation has been formally declared or not, shall
be punished with between 20 and 35 years in prison.

45. Penal Code of Colombia, Law 599 of July 24, 2000.
Article 103: Homicide

Whoever kills another person shall be liable to imprisonment of between two hundred and eight (208) and four hundred and fifty (450)
months.

Article 104: Aggravating Circumstances

The sentence shall be between four hundred (400) and six hundred (600) months imprisonment, if the conduct described in the
foregoing Article is committed:

1. Between spouses or life-long partners, a father and mother of a family, even if not living under one roof, among their forebears or
descendants and adopted children; and among all others permanently pertaining to the household.

(..

11. Against a woman just because she is a woman.
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against women as described specifically by law.”#¢ In Venezuela, it is an aggravating
circumstance of homicide when it is committed by the “spouse, former spouse,
mistress, former mistress, a person with whom the victim had a marital relationship,
stable de facto union or affective relationship, with or without co-habitation”.#

Fewer States have opted to address femicide as a form of parricide, consisting in the
murder of the female spouse or common-law partner of the aggressor. Chile’s Penal
Code expressly states that such homicide shall be called femicide when “the victim is
or has been the spouse or common-law partner of the perpetrator,”#® whereas Peru’s
Penal Code will consider as femicide the homicide of a woman when “she is or has
been the spouse or common-law partner of the aggressor, or when she was linked to
him in any type of intimate relationship.”# Lastly, femicide does not appear in the laws
of the Caribbean countries, so that murders of women are prosecuted as aggravated
homicide and murder.

In this Round, the Committee is warning that femicide has become more common
and measures must be taken to prevent and punish it. On that basis, the Committee is

46. Penal Code of Brazil, Decree Law 2848 of December 7, 1940; amended by Law 11340, which establishes mechanisms for
preventing domestic and family violence against women (Maria da Penha Law) of August 17, 2006.

Article 61: Aggravating circumstances

These are circumstances that aggravate a sentence, provided that they do not constitute or are not classified as a crime:
1. when the agent committed the crime:

f) misusing his authority or taking advantage of domestic ties, cohabitation, or hospitality, and with violence against women
(Translated from the Secretariat’s Spanish version).

47. Organic Law on Women’s Right to a Life Free from Violence of Venezuela, March 16, 2007.
Article 65: Single Paragraph

In cases of intentional homicide, however classified, that are defined in the Penal Code, when the perpetrator of the offense addressed
in this Law is the spouse, former spouse, concubine or former concubine, a person with whom the victim had a marital life, a stable de
facto union, or an affective relationship, with or without cohabitation, the punishment to be imposed shall be between 28 and 30 years
of imprisonment.

48. Penal Code of Chile, amended by Law 20480 of December 18, 2010.

Article 390: Whoever, aware of the ties between them, kills his or her father, mother, or child, or any other of his or her forebears or
descendants, or anyone who is or has been his or her spouse or common-law spouse, shall be punished as a parricide, to maximum
rigorous imprisonment for life.

If the victim of the offense referred to in the preceding paragraph is or was the spouse or common-law spouse of its perpetrator, the
offense shall be called femicide.

49. Penal Code of Peru, atended by Law 29819, of December 27, 2011.
Article 107: Parricide / Femicide

Whoever, aware of the ties between them, kills his or her forebear, natural or adoptive descendant, or anyone who is or has been his or
her spouse or common-law spouse, or anyone who is or has been linked to in a similar relationship shall be punished with imprisonment
of minimum fifteen years.

Imprisonment shall be of minimum twenty f ive years when any of the aggravating circumstances established in numerals 1,2,3, and
4 of Article 108 concur.

If the victim of the offense referred to in the preceding paragraph is or was the female spouse or female common-law spouse of its
perpetrator, or was linked to him in any type of intimate relationship the offense shall be called femicide.
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stressing the need for judges and prosecutors to prosecute this crime and its aggravating
circumstances, especially in assessing the gender-related motives of the perpetrator and
the fact that the victim is a woman, which are factors that figure in various legal definitions
of femicide in the region. This must also include removal of the judicial obstacles that
might prevent the victims’ next of kin from accessing justice, such as a reduced sentence
for the assailant when he alleges that he acted in the “heat of passion.”

The Committee of Experts also notes that the States have focused their efforts on criminalizing
femicide committed by the partner of the victim, whether the victim is the assailant’s
present or previous spouse, girlfriend or mistress. This is called ‘intimate femicide’ and
disregards the femicides that occur in the public sphere, whether perpetrated by a person
known to the victim, in the community or by the State. In very few cases is the fact that
the perpetrator is a public official counted as an aggravating circumstance in a woman’s
murder or in the crime of femicide. The Committee is therefore recommending that States
have provisions that punish perpetrators in the public sphere.

1.10.
Legislation on State violence against women*°

Article 2(c) of the Belém do Para Convention of establishes that violence against women
includes violence “that is perpetrated or condoned by the State or its agents regardless
of where it occurs.” For that reason, in Article 7(a), the States Party undertake to “refrain
from engaging in any act or practice of violence against women and to ensure that
their authorities, officials, personnel, agents, and institutions act in conformity with this
obligation.”

However, in the First Multilateral Evaluation Round, the Committee received very little
information from States concerning violence against women perpetrated by the State, its
agents or non-State actors acting with the State’s acquiescence.

For this round, the Committee of Experts added a question asking the State to indicate
whether the perpetrators include individuals as well as the State and its agents, thereby
ensuringwomen’s protection in the public sphere as well. States were also asked to specify
whether their legislation punishes sexual violence in armed conflicts, sexual violence as
torture, war crimes or crimes against humanity, and violence committed against women
in hospitals, educational institutions, prisons and other State-run institutions.

50. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 3.
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As for whether violence against women perpetrated by the State or its agents is a
punishable offense, the Committee of Experts finds that only a few States have provisions
criminalizing State-perpetrated violence. Those provisions appear mainly in the Penal
Code, representing them either as stand-alone offenses or as aggravating circumstances
when the offense was committed by a public official. Some constitutions and
comprehensive laws on violence against women make reference to violence perpetrated
by the State or regard it as part of “institutional violence.”%!

A significant number of States do not have specific provisions on the topic; some,
however, make the point that even so, cases of State violence against women can be
prosecuted under the Penal Code, as it does not draw distinctions among perpetrators.

It occurred to the Committee of Experts that these provisions refer mainly to public
officials; only a handful mention the armed forces and/or police, or separate regimes for
those agents. In the replies examined, no mention is made of a situation in which the
perpetrators are not State agents in the formal sense, but are acting at its instigation or
with its consent or acquiescence.

As for whether sexual violence in an armed conflict
As for whether violence is a punishable offense, the Committee of Experts
against women perpetrated was troubled by the fact that only Colombia and
hy the State or its agents is Chile have specific provisions on this subject. It
a punishable offense, the notes also that the majority of States have not
Committee of Experts finds criminalized sexual violence as a war crime or
that only a few States have crime against humanity. If such provisions were in
provisions criminalizing State- place, these crimes could be prosecuted not just
perpetrated violence. Those when committed in an armed conflict (in which
provisions appear mainly in case they would be war crimes and the crime of
the Penal Code, representing sexual violence) but also when committed in the
them either as stand-alone absence of armed conflict, when a systematic or
offenses or an aggravating generalized pattern against the civilian population
circumstance when the is proven (in the case of crimes against humanity).
offense was committed by a The Committee observed with interest that in the
public official. case of Chile, sexual violence is also regarded as
an act conducive to genocide.

51. The comprehensive laws on violence against women currently in force define institutional violence as violence perpetrated by a
public servant to discriminate or to delay, obstruct or prevent women from enjoying or exercising their fundamental rights and freedoms,
and violence that seeks to obstruct or obstructs women’s access to and enjoyment of public policies intended to prevent, punish and
eradicate the manifestations, types and modalities of violence that the law contemplates.
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The proliferation of sexual violence during armed conflicts and massive human rights
violations in the region testify to its widespread use as a weapon of war and a means
of subjection of women’s bodies and lives. Its distinctive features and impact in those
contexts were documented by transitional justice systems like truth commissions®? and,
more recently, by the inter-American human rights system® and domestic courts.®*
Sexual violence afflicts in particular women displaced by such circumstances, who need
protection commensurate with their needs, that takes into account the gender aspects of
forced displacements® and the risks to which displaced women are exposed.®®

The Committee, therefore, believes that it is essential that provisions making such
violence a separate criminal offense be introduced, as stipulated by the Rome Statute
establishing the International Criminal Court (1998). That would constitute a preventive
measure to avoid a recurrence of such events in the future.

52. See Memory of Silence, Report of Guatemala’s Commission for Historical Clarification (CEH) (1999); Final Report of Peru’s Truth
and Reconciliation Commission (2003).

53. The Inter-American Court of Human Rights has issued judgments on cases involving sexual violence in the context of massacres
and/or internal armed conflict: the Plan de Sdnchez Massacre v. Guatemala, Reparations and Costs (2005), the Miguel Castro Castro
Prison v. Peru (2006) and the Dos Erres Massacre v. Guatemala (2009). The last two of these involved violations of the duty of due
diligence to prevent, investigate and punish violence against women, in accordance with Article 7(b) of the Convention of Belém do
Para. The Court has also admitted two applications filed by the Inter-American Commission on Human Rights, which also examine
sexual violence in the context of conflict and violation of Article 7 of the Convention of Belém do Para: the Rio Negro Massacre v.
Guatemala and the Massacres at EI Mozote and nearby areas v. El Salvador.

54. See Federal Criminal Court of Mar del Plata, Argentina. File N° 2086 and joined File No. 2277 against Gregorio Rafael Molina,
Judgment of June 11, 2010, and No. 2 Federal Criminal Court of the City of Buenos Aires, Argentina. File 1668 and 1673, Miara et
al. Judgment of December 21, 2010. See also Fourth Criminal Supra-provincial Court of Peru. Case 2007-00899-0 v. Rufino Donato
Rivera Quispe, Vicente Yance Collahuacho, Epifanio Delfin Quifiones Loyola, Sabino Rodrigo Valentin Rutti, Amador Gutiérrez Lisarbe,
Julio Julidn Meza Garcia, Pedro Chanel Pérez Lopez and Martin Sierra Gabriel. Order opening the examining phase of proceedings,
April 3, 2009.

55. Thus, ruling (Auto) 92 of the Constitutional Court of Colombia has identified eighteen (18) gender facets of forced displacement, that
is to say, aspects of displacement in Colombia that affect women differently, specifically, and more severely because they are women.
These 18 gender-related facets of displacement include: (1) patterns of gender-based violence and discrimination that are structurally
embedded in Colombian society and pre-date displacement, but which are boosted and exacerbated by it in ways that hit women
hardest, and (2) problems that are specific to displaced women, resulting from a combination of the vulnerability factors to which they
are exposed and that affect neither women who are not displaced nor displaced men. Included in the first category are the aggravated
risks faced by displaced women of becoming victims of structural patterns of gender-based violence and discrimination such as (i)
sexual violence and ill-treatment, including forced prostitution, sexual enslavement, or trafficking in persons for sexual exploitation;
(i) gender-based domestic and community violence; (iii) disregard and violation of their right to health, especially their sexual and
reproductive health rights at every level, which is particularly serious in the case not only of young girls and adolescent, but also of
pregnant and breast-feeding women; (iv) having to be female heads of household without the minimum material means of subsistence
required for human dignity: a situation that is particularly fraught for women with small children, health problems, or disabilities, as well
as for older women; (v) additional obstacles to access to the educational system; (vi) additional obstacles to insertion in the economy
and access to jobs and productive activities; (vii) domestic and job-related exploitation, including trafficking in persons for commercial
gain; (viii) special obstacles to owning land and in protecting assets for the future, especially in repatriation and resettlement plans;
(ix) acute social discrimination against indigenous women and displaced Afrodescendant women; (x) violence against women leaders
or women who become prominent because of their work for social and civic advancement or human rights; (Xi) discrimination against
their inclusion in public and political forums, affecting their right to participation in particular; and (xii) total disregard for their rights as
victims of armed conflicts to justice, the truth, reparation, and guarantees that violence will not be repeated. Category (2) includes (xiii)
the unsatisfied special care and psychosocial assistance needs of displaced women; (xiv) specific problems women face with respect to
the official system for registering and characterizing displaced groups; (xv) women’s problems in accessing care for displaced persons;
(xvi) the large number of officials who lack training in the provision of care for displaced women or who are openly hostile and insensitive
to their plight; (xvii) the often “family-oriented” approach of the system for attending to displaced population groups, which neglects to
care for a very large number of displaced women who are not heads of household; and (xviii) an inbuilt reluctance of the care system
to grant an extension of Emergency Humanitarian Aid to women who qualify it.” CONSTITUTIONAL COURT OF COLOMBIA Ruling
92-2008: Protection of the Fundamental Rights of Women Victims of Forced Displacement due to the Armed Conflict, April 14, 2008,
section lll.1. Available at: : http://www.corteconstitucional.gov.co/relatoria/Autos/2008/A092-08.htm

56. Ibid. Section IV.B.4. Ruling 92 also identified 10 specific vulnerability factors to which women are exposed, just because they
are women, in the Colombian context, and to which men are not exposed. These hazards are: (i) the risk of sexual violence, sexual
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The Committee of Experts draws attention to the fact that a group of States reported
having ratified the Rome Statute, to make the case that they had complied with the
recommendation to introduce provisions criminalizing sexual violence as torture, a war
crime, and crime against humanity. In the Committee’s view, ratification of or accession
to the Rome Statute bespeaks the political will of the State to take measures to prevent
and punish these crimes. However, the Rome Statute stipulates which conduct may be
deemed to be a war crime, crime against humanity or torture, but it does not dictate the
elements of the crime, penalties of incarceration, the aggravating circumstances or the
mitigating circumstances, with the result that it cannot be directly applied. Therefore,
the adoption of the Rome Statute must be coupled with implementing legislation that
elaborates upon the crimes within domestic criminal law, as indicated above. If the
law already contains provisions for those crimes, they must be made to conform to the
standards established in the Rome Statute.

Even though it was not part of the questionnaire, some national reports mentioned
the proliferation of sexual violence against women, girls and teenagers in situations of
natural disasters. Recently, the Inter-American Commission on Human Rights granted
precautionary measures to prevent and punish said violence in Haiti.5” The Committee
of Experts reminds States that contexts such as natural disasters exacerbate pre-existing
patterns of violence against women and girls. Therefore, the national response to said
events must take into account their protection, as well as the prevention and punishment
of any type of violence against them.

exploitation, or sexual abuse in the context of the armed conflict; (i) the risk of being exploited or enslaved to perform domestic chores
and roles considered feminine in a society with patriarchal tendencies, by illegal armed agents; (iii) the risk of having their children
forcibly recruited by unlawful armed agents or of being subjected to other kinds of threats, which is more serious when a woman is a
head of household; (iv) the risks stemming from being in contact with or having (voluntary, accidental, or alleged) personal or family ties
with the members of any of the illegal armed groups operating in the country or with members of the Security Forces, principally as a
result of denunciations or retaliations carried out a posteriori by illegal enemy bands; (v) the risks derived from belonging to women’s
social, community, or political organizations, or from women’s work as leaders or promoters of human rights in areas affected by the
armed conflict; (vi) the risk of being persecuted and murdered as part of the strategies for exercising coercive control over public and
private behavior pursued by illegal armed groups in large swathes of the national territory; (vii) the risk of their source of economic
support being murdered or disappeared, of the break up of family groups and of their material and social support networks; (viii) the risk
of being more easily robbed of their land and property by illegal armed agents, given their historical attitudes to property, especially rural
real estate; (ix) the risks derived from the aggravated forms of discrimination and vulnerability to which indigenous and Afrodescendant
women are subjected; and (x) the risks associated with losing a companion or economic provider during the displacement process.

57. As for sexual violence in natural disasters, on December 22, 2010, the IACHR granted precautionary measures for all the displaced
women and children living in 22 camps for internally displaced persons in Port-au-Prince, Haiti, in the wake of the January 10, 2010
earthquake. The request for precautionary measures alleges a pattern of sexual violence and a series of acts of violence against the
women and girls residing in said camps. The Inter-American Commission called on the State to ensure the availability of adequate
medical and mental health care for the victims of sexual violence located in accessible areas; to provide adequate security at the camps
for internally displaced persons, including the lighting of public spaces, regular patrols within the camps as well as outlying areas, and to
increase the presence of female police officers assigned to patrol details and local police precincts; to ensure that the law enforcement
agencies tasked with responding to incidents of sexual violence receive the necessary training to respond appropriately to reported
cases of sexual violence and provide the necessary security to the camps; to promote the establishment of special investigative police
units within the Office of the Attorney General with a view to investigating rape cases and other crimes of sexual violence; and to ensure
that grassroots women'’s groups fully participate in and have a steering role in the planning and implementation of policies and practices
aimed at combating and preventing rape and other forms of sexual violence in the camps. Available in http://www.oas.org/en/iachr/
decisions/precautionary.aspi#tabl
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As for sexual violence committed in State-run institutions such as hospitals, educational
institutions, prisons and the like, the Committee notes with concern that the majority of
States either do not have or did not report having provisions that would make this type

of violence a punishable offense. The few States
that reported having provisions in this regard were
referring to the provisions on institutional violence
in their comprehensive laws on violence against
women (as was the case with Argentina); or to the
fact that one of the aggravating circumstances of
the crime of sexual violence was the fact that it
was committed by a public official or civil servant
in the performance of his/her functions (as in
Guatemala); or to the establishment of a specific
criminal offense when committed in only one

As for sexual violence
committed in State-run
institutions such as hospitals,
educational institutions,
prisons and the like, the

Committee notes with concern
that the majority of States
either do not have or did

not report having provisions

such institution (as in Venezuela, where sexual
violence is a punishable criminal offense when
the victim is in custody or has been convicted and
is serving sentence). The Committee of Experts
would single out the Venezuelan case, not only because it has a specific criminal offense
for this behavior, but also because it criminalizes “sexual violence” and not just “rape,”
as happens in other cases. Some other States argued that in such cases the general legal
provision is applied, as no distinction is made for the nature of the perpetrator.

that would make this type of
violence a punishable offense.

Comprehensive laws on violence against women play an important role in distinguishing
the various forms of violence, one of which is institutional violence. However, not all such
laws introduce concrete measures such as establishing institutional violence as stand-
alone offenses, or making the fact that the perpetrator was a public official/employee an
aggravating circumstance of a sexual violence offense, or making sexual violence a separate
criminal offense when committed in State-run institutions. If these specific provisions are
not present in the law, filing a complaint in such cases will be extremely difficult.

The Committee of Experts is recommending that States include provisions in their laws
to criminalize sexual violence perpetrated in State-run institutions, either as a separate,
stand-alone offense or an aggravating circumstance. If a State has a comprehensive law
on violence against women that includes provisions on institutional violence, it should
take care to adopt the measures necessary to prevent and punish that violence.
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1.11.
Legislation protecting women'’s sexual
and reproductive rights®®

Although sexual or reproductive rights were not included the questionnaire for the First
Multilateral Evaluation Round, in the First Hemispheric Report, the Committee of Experts
found that:

“..there is evidence of a type of gender violence that arises from the
denial of important human rights related to the right to life, health,
education, and personal safety; to decisions regarding reproductive life,
the number of children, and when to have them; to intimacy, freedom
of conscience and thought of women, among other rights. In legislation
in which sexual and reproductive rights are not protected or recognized,
these rights can be grossly violated, which can manifest as a lack of
awareness about reproductive and sexual rights, forced sterilization, high
rates of maternal morbidity and mortality, among other factors. Those who
are more in danger and have more to lose are the most vulnerable: poor
women, young and rural women who do not have easy access to health
services and who thus resort to dangerous and unhealthy practices. ™’

For this reason, the Committee decided to include a number of questions about protection
of sexual and reproductive rights in the second questionnaire, precisely because so little
information was received during the First Round and because civil society organizations
requested that such questions be asked.

Obstetric violence

The definition of obstetric violence used was the one that appears in Article 15(13) of
Venezuela’s Organic Law on Women'’s Right to a Violence-free Life, which was the first to
define this form of violence. The definition of obstetric violence in that law is as follows:

“... the appropriation of a woman’s body and reproductive processes
by health personnel, in the form of dehumanizing treatment, abusive
medicalization and pathologization of natural processes, involving
a woman’s loss of autonomy and of the capacity to freely make her

58. MESECVI/CEVI/doc.168 rev. 1- Hemispheric Report — Table 4.
59. MESECVI (2008), p. 17.
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own decisions about her body and her sexuality, which has negative
consequences for a woman’s quality of life.”

The majority of States either do not have or do not report having provisions to prevent
and punish obstetric violence as a separate form of violence. Following the Venezuelan
model, Argentina defines obstetric violence as a form of violence in its comprehensive law
on violence against women although it does not indicate what measures are being taken
to implement it in domestic law, by establishing either the corresponding penalties in the
Penal Code or guidelines in the General Health Law.

However, some States do have provisions that, while not specifically using the expression
“obstetric violence”, assert that the natural processes before, during and after birth must
be respected. In addition to the Venezuelan law, the Committee of Experts would also
point to Uruguay’s Law on the Defense of the Right to Sexual and Reproductive Health
(2008), which states that the process of giving birth must be as humane as possible,
while guaranteeing privacy; respecting the woman’s biological and psychological clock
and her cultural customs and practices, and avoiding invasive or intrusive practices or
unwarranted medicating.

At the same time, the Committee observes that Ecuador’'s Organic Health Law takes
a multicultural approach to this issue, affirming that in pregnancy, birth, and the
postpartum period, it will respect the traditional knowledge and practices of indigenous
and Afro-Ecuadoran peoples, provided the life and physical and mental integrity of the
person is not compromised.

Here, the Committee of Experts is recommending that the States include provisions
that not only make obstetric violence a punishable offense, but that also elaborate
on the elements of what constitutes a natural process before, during and after birth,
without excessive reliance on medication and in which women and adolescent girls
are appropriately informed and enjoy the necessary guarantees to ensure their free
and voluntary consent to the procedures associated with their sexual health. It is also
recommending that an intercultural perspective be adopted that enables indigenous
peoples to avail themselves of health services and that is respectful of their customs and
cultural norms.
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Legal interruption of pregnancy

Five States (Chile, Dominica, the Dominican Republic, El Salvador, and Saint Kitts
and Nevis) reported that they do not allow for legal interruption of pregnancy. In some
Caribbean countries, such as Jamaica and Trinidad and Tobago, although regulations
do not permit interruption of a pregnancy under any circumstances, under common
law exceptions are made for therapeutic reasons, for pregnancy caused by rape, or on
account of substantial abnormality of the fetus.

The Committee of Experts highlights the case of Jamaica, where its Medical Association
publicly states that it is necessary to review and explain the scope of the law, with a view
to meeting the targets to which Jamaica committed itself in a number of international
forums with respect to reducing maternal mortality, one of the principal causes of which
is death from illegal abortions. The Association establishes guidelines for performing
this procedure: it may be performed by licensed physicians following the informed
consent of the mother and preferably as early on in the pregnancy as possible. It is not
recommended when the pregnancy has exceeded 20 weeks.

Certain other grounds for legal interruption of pregnancy found in regional legislation
include serious congenital defects or disability in the fetus; pregnancy caused by incest;
and pregnancy caused by artificial insemination without consent. For the purposes
of the Second Multilateral Evaluation Round, the Committee will chiefly analyze legal
interruption of pregnancy on therapeutic grounds and in the case of rape.

On therapeutic grounds

The Committee of Experts notes that most States have provisions allowing legal interruption
of pregnancy on therapeutic grounds. However, there is no regional consensus as to how
to define those grounds. A significant number of States permit the practice only in order
to save the life of the mother. Other States establish that procedure in order to safeguard
the life of the mother or to avoid severe or permanent harm to her physical health. A few
States seek, in addition to the above two instances, to protect the mother’s mental health.

The Committee of Experts voices its concern over the fact that States focused on reporting
articles in the Criminal Code that decriminalize abortion, while not mentioning the existence
of protocols or care guidelines that would make it possible to effectively implement these
articles in health centers, thereby guaranteeing women’s access to the procedure. Only
Argentina and Jamaica report having care guidelines for such cases. However, they do not
provide information on actual implementation, obstacles to implementation encountered, or
steps taken to remove those obstacles.
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On this point, the Inter-American Commission on Human Rights observed in its report on
Access to Maternal Health from a Human Rights Perspective (2010) a failure to implement
the laws, policies, programs, and practices on behalf of women’s health when it comes to
maternal health, as well as the dearth of provisions such as protocols to regulate medical
care in this sphere.®

Furthermore, from petitions lodged by women in the The Committee of Experts
region with the universal human rights system® and notes that most States have
the inter-American system,® it became clear that provisions allowing legal
the lack of such protocols prevented the petitioners’ interruption of pregnancy on

access to legal interruption of pregnancy. The therapeutic grounds.
Committee of Experts recalls that, as the CEDAW
Committee ruled in its decision L.C. v. Peru
(2011), when the State Party decides to legalize therapeutic abortion, it must establish an
appropriate legal framework that enables women to exercise their right to it in conditions that
guarantee the necessary legal certainty, both for those resorting to abortion and for the health
professionals performing it. It is essential that said legal framework provide for a decision-
making mechanism that acts swiftly so as to limit as far as possible risks to the woman'’s
health, that her opinion be taken into account, that the decision be duly substantiated, and
that there is a right of appeal.®®

On account of rape

The regional tendency to legalize the interruption of pregnancy for therapeutic reasons
does not hold in the case of termination of a pregnancy that is the result of rape. Some
States allow interruption of the pregnancy, although in one case abortion as a result
of rape is permitted only in the case of a woman who is either mentally chagenlled
or of unsound mind, and in other States it is permitted in cases of statutory rape of
adolescent girls between the ages of 16 and 18. There are also differences in how rape
must be proven in order to qualify for this procedure. Some countries either expressly or
tacitly require that the person seeking an abortion must file formal charges against the
suspected rapist; other States, mainly those in the Caribbean, require a sworn statement
from the person seeking an abortion. The Committee of Experts is recommending that
States use treatment protocols to determine how one can obtain access to a legal abortion

60. IACHR (2010), Access to Maternal Health from a Human Rights Perspective , OEA/Ser.L/V/Il.doc.69. June 7, 2010, para. 37.

61. See United Nations Human Rights Council K.L. v. Peru. Decision CCPR/C/85/D/1153/2003, November 17, 2005; CEDAW
Committee, L.C. v. Peru. Decision CEDAW/C/50/D/22/2009, November 4, 2011.

62. See IACHR Report No. 21/07, Petition 161/02, Friendly Settlement, Paulina del Carmen Ramirez Jacinto (Mexico), March 9,
2007.

63. CEDAW Committee. L.C. v. Peru. Decision CEDAW/C/50/D/22/2009, November 4, 2011, para. 8.17.
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when one wants to terminate a pregnancy caused by a rape. However, it is compelled to
alert States to the potential danger that requiring judicial proceedings may pose in these
cases, because the wheels of justice move slowly, which would have the effect of denying
women access to this service at the earliest stage in the pregnancy-the recommended
course of action.

The Committee of Experts found that interruption of a pregnancy resulting from rape is
criminalized in some cases, although it does figure among the conditions that can be invoked
as grounds for a reduced sentence. The Committee notes that under the Penal Codes of
two countries, the sentence may be reduced when the pregnancy is interrupted to save the
honor and reputation of one’s spouse, mother, daughter, sister or adopted daughter. Thus, in
this case, the protected legal good is not the life or integrity of the mother but the honor of the
man, be it the husband, father, forebear, or brother. This provision is premised on patriarchal
mores in which men make decisions about a woman’s body and sexuality.

As with legal interruption of pregnancy on therapeutic grounds, the Committee of Experts
is also concerned by the fact that the States make no mention of any treatment protocols
or guidelines that enable the law to be implemented effectively in health centers and that
guarantee women’s access to the procedure.

Forced sterilization

Sterilization or voluntary surgical contraception (VSC) is one of the family planning
methods encouraged by States, provided the patients have given their free and voluntary
consent. However, cases filed with the Inter-American Commission on Human Rights
(IACHR) on forced sterilization or sterilization without the patient’s consent®* revealed
that this practice is used in some countries where the law does not have the necessary
provisions to prosecute the crimes, especially when they are committed as part of a
systematic widespread practice that is State policy. For that reason, in this round the
Committee of Experts decided to inquire whether forced sterilization is a punishable
offense in the States Party to the Convention.

Only six States reported having penalties for forced sterilization. The most reported
case is the criminalization of forced sterilization as an act conducive to genocide, either
implicitly or expressly, defined as a means of “imposing measures intended to prevent
births within the group.” This may be due to the influence of the Rome Statute that
created the International Criminal Court, where forced sterilization figures as a war crime

64. See IACHR Report No. 71/03, Petition 12.191, Friendly Settlement, Maria Mamérita Mestanza Chavez (Peru), October 3, 2003;
and Report No. 40/08, Admissibility, I.V. (Bolivia), July 23, 2008.
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and a crime against humanity (Articles 7 and 8) and where “imposing measures intended
to prevent births within the group” is an element of the crime of genocide (Article 6).
Venezuela makes forced sterilization a common crime, but does not say whether it is also
criminalized as an act conducive to genocide, a war crime or crime against humanity.

Making forced sterilization a common crime means
that the individual perpetrator can be prosecuted for

forcibly sterilizing individual victims, provided the
perpetrator is not acting in accordance with some
State policy or obeying higher orders that demand

Making forced sterilization
a common crime means that
the individual perpetrator can

that the perpetrator perform the procedure or face
consequences. On the other hand, prosecuting
forced sterilization as a crime against humanity
and/or act conductive to genocide would allow
this behavior to be a punishable offense when
committed as State policy or as part of a systematic
or widespread pattern targeted at a population. This
offers one important advantage: unlike common
crimes, crimes against humanity are not subject
to any statute of limitations and therefore could be
prosecuted at any time.

be prosecuted for forcibly
sterilizing individual victims,
provided the perpetrator is

not acting in accordance

with some State policy or
obeying higher orders that
demand that the perpetrator
perform the procedure or face
consequences.

The Committee of Experts recalls that forced sterilization, classified as either a common
crime or a crime that is conducive to genocide, a war crime or crime against humanity, is
an assault on a woman'’s life and physical, psychological and moral integrity. The CEDAW
Committee has written that compulsory sterilization or abortion adversely affects women'’s
physical and mental health, infringes on the right of women to decide the number and
spacing of their children® and is a form of coercion that States must not allow.®® For
its part, the IACHR observes that such laws, policies and practices are based on and
perpetuate stereotypes that see women as vulnerable and unable to make autonomous
decisions regarding their own health.®’

The Committee of Experts is therefore recommending that the States introduce provisions
criminalizing this form of violence as a common crime and as an act conductive to
genocide, war crime and crime against humanity, as a way to prevent such crimes and
to ensure that if they are committed, they will be properly prosecuted and punished.

65. CEDAW Committee. General Recommendation No. 19 — Violence against Women, paragraph 22.

66. CEDAW Committee. General Recommendation No. 24 — Article 12 of the Convention on the Elimination of All Forms of
Discrimination against Women: Women and Health, paragraph 22.

67. IACHR (2010), paragraph 38.
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Artificial insemination without the woman'’s consent

As with the questions on sexual and reproductive rights, in the replies to the question
on artificial insemination without the woman’s consent, the Committee of Experts found
that only Colombia, Guatemala and Panama reported having provisions to make it a
punishable offense; Mexico does not make it a punishable offense, but makes it one of the
circumstances under which a decriminalized abortion is allowed. What these four States
have in common is that they have modernized their legislation through their comprehensive
laws on violence against women and/or recent amendments to their Penal Codes.

Onthe subject of artificial insemination done without the woman’s consent, the Committee
is recommending that States introduce regulations on artificial insemination and establish
penalties for those who perform this procedure without the woman’s consent.

Emergency contraception

On the subject of emergency oral contraceptives, ten countries in the region reported
having provisions permitting emergency oral contraceptives to be dispensed free of
charge, especially in cases of rape. However, based on a number of shadow reports, the
Committee identified cases where these provisions encounter obstacles in practice. The
main obstacles are legal suits, such as suits challenging the constitutionality of emergency
contraception and petitions seeking amparo relief alleging the pill's possible abortive
effects, even though the World Health Organization has discounted any possibility of this
pill causing abortion.%® Therefore, the effects of the legal provision are on hold until the
suits are decided by the competent court.

The Committee of Experts observes that this leaves rape victims unprotected if they cannot
afford the fees charged by a private physician in order to get a medical prescription or
to buy the contraceptive pills at the pharmacy. This has a discriminatory effect on rural
and poor women, since such legal suits are in some cases calculated to put a stop to the
dispensing of free emergency contraceptives at public health clinics, but not to stop their
sale at pharmacies. The result is that this emergency contraceptive method is available
only to those women who have a doctor’s prescription and the means to buy the pill.

The Committee is recommending to States that they adopt provisions that ensure that
emergency contraceptives will be dispensed free-of-charge at public health services. In
those States where such provisions are already in force, full compliance should be assured
by clearing away any obstacles.

68. World Health Organization (WHO) (2005). Emergency Contraception. Fact Sheet No. 244, October 2005. Available at: http://
www.who.int/mediacentre/factsheets/fs244/en/index.html
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Emergency prophylactic care and treatment of HIV and other sexually transmitted
diseases, especially in cases of sexual violence

According to the CEDAW Committee, as a consequence of unequal power relations
based on gender, women and adolescent girls are often unable to refuse sex or to insist
on safe and responsible sexual practices. Harmful traditional practices, such as female
genital mutilation, polygamy, as well as marital rape, may also expose girls and women
to HIV/AIDS and other sexually transmitted diseases.®°

In this Second Round, the Committee of Experts observes that a significant number
of States report that their health services offer
emergency prophylactic care and treatment of

HIV/AIDS and other sexually transmitted diseases, The Committee of Experts is
which in various cases are administered according recommending that the States
to certain protocols. However, some replies did adopt emergency prophylactic
not say whether such care is available for both HIV care and treatment for HIV/
and STDs, or just for HIV/AIDS or for STDs; others AIDS and other sexually

did not indicate how victims of sexual violence transmitted diseases,

can benefit and whether treatment protocols for especially in cases of sexual

STDs and for HIV/AIDS are in place. violence.

The Committee of Experts is recommending that

States adopt emergency prophylactic care and treatment for HIV/AIDS and other sexually
transmitted diseases, especially in cases of sexual violence. To fulfill this recommendation,
States should adopt protocols setting out the various steps in treatment and how to care
for clients, especially those who have been victims of sexual violence.

69. CEDAW Committee. General Recommendation No. 24, paragraph 18.
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1.12.
National awareness campaigns to disseminate information
on women’s rights’®

Under Article 8(a) of the Belém do Para Convention, the States Parties agreed to undertake
progressively specific measures, including programs to promote awareness and observance
of the right of women to be free from violence and the right of women to have their human
rights respected and protected, among others.

For that reason, for this Round, the Committee of Experts included a question asking
about nationwide campaigns to promote women’s rights, especially the Belém do Para
Convention. Organizing campaigns to heighten awareness of violence against women,
about women'’s rights and the services available should a woman become the victim of
violence is one element of policies to prevent violence against women.

The Committee was interested to find that the
The Committee is majority of the States do conducted campaigns
recommending that States to raise awareness of violence against women, to
continue the campaigns publicize women'’s rights and educate women about
to raise awareness of them. Although some of these campaigns have
violence against women and been underway for less than a year, the majority
to publicize and promote are conducted on important dates like International
women'’s rights, preferably Women'’s Day (March 8) and the International Day
with a stable timeframe and for the Elimination of Violence against Women
results that can be evaluated. (November 25). Others may kick off in conjunction
The States are being asked with international campaigns like the U.N. Secretary-
to share the results of General's campaign “Unite to End Violence against
these campaigns with the Women” or the “16 Days of Activism against Gender
Committee, as soon as they Violence Campaign” (November 25 — December 10).
are available. Those dates lend greater visibility to the activities
conducted on this subject and the results achieved.
Nevertheless, the Committee believes that an even
greater impact can be achieved with permanent campaigns that have no pre-established
end date and that are evaluated periodically to ensure that the goals set are achieved.

The Committee of Experts also believes that the media —especially the Internet- have
an important role to play in supporting such campaigns. The partnerships formed with

70. MESECVI/CEVI/doc.168.rev.1 — Hemispheric Report — Table 5.
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civil society organizations, artists, public figures and multilateral organizations can help
to ensure that the campaign has a greater impact. Generally speaking, the States did
not report whether campaign results are evaluated and whether their impact on at-risk
women is determined. The Committee of Experts appreciates the measures that Mexico
and Uruguay reported having taken to publicize the MESECVI instruments and/or this
Committee’s recommendations.

The Committee is recommending that States continue the campaigns to raise awareness
of violence against women and to publicize and promote women’s rights, preferably with a
stable timeframe and results that can be evaluated. The States are being asked to share
the results of these campaigns with the Committee, as soon as they are available.

Second Hemispheric Report on the Implementation of the Belém do Paré Convention 47



National

NO02/5405947580/sizes/\/in/

photos/14199324@
photostream/

Foto: www.flickr.com/



What most States had were equal opportunity plans and isolated
strategies that did not constitute a combined, coordinated effort on

the part of the State, organizations active on this subject
and society in general, to tackle the problem of violence
against women.

2.1.
National Plans/Actions/Strategies for the prevention, punishment,
and eradication of violence against women’

Under Article 7 of the Belém do Para Convention, the States Party agreed to pursue,
by all appropriate means and without delay, policies to prevent, punish and eradicate
violence against women.

However, during the First Multilateral Evaluation Round, the Committee of Experts found
that some countries did not have national plans to address violence against women that
encompassed all settings in which this kind of violence occurs, or strategies, partners,
areas of intervention, conceptual frameworks, plans of operation, and the like. What most
States had were equal opportunity plans and isolated strategies that did not constitute a
combined, coordinated effort on the part of the State, organizations active on this subject
and society in general, to tackle the problem of violence against women.”?

In this Second Round the Committee is pleased to find that the majority of States now
have a plan of action or national plan on violence against women, or are in the process of
implementing one. Another positive development that the Committee of Experts observes
is that these plans, some of which were outlined in the comprehensive laws on violence
against women described in chapter 1, map out lines of action, apportion inter-sector
responsibilities and, in a number of cases, have invited civil society organizations to

71. MESECVI/CEVI/doc.168.rev.1 — Hemispheric Report — Table 5.
72. MESECVI (2008), pp. 14-15.
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participate in the Plan’s design and evaluation. It also notes with interest that in some
cases those plans were developed and put into practice with the support of international
cooperation agencies, after extensive consultations with civil society organizations.

The Committee of Experts observes that a few States report having systems to evaluate
their plans or the results achieved. If an evaluation system is lacking, a public policy has
not been fully designed and there is a great risk that its application will be inefficient
and ineffective.”? Many of the plans reviewed
were found not to have provisions that take into
Many of the plans reviewed account diversity among women or measures to
were found not to have prevent violence at every stage in a woman'’s life.
provisions that take into Some plans do not have any information regarding
account diversity among penalties for failure to carry them out.

women or measures to

prevent violence at every As it noted in the First Round, the Committee of
stage in a woman’s life. Experts is again troubled to find that national plans
Some plans do not have tend to focus on intra-family or domestic violence,
any information regarding ignoring other forms of violence perpetrated in the
penalties for failure to carry public sphere. This suggests a failure to conform
them out. to the standards established in the Belém do Para
Convention, and demonstrates that in some cases,
the provisions that define violence against women
according to the Convention’s standards, such as the comprehensive laws on violence
against women, are not yet having an impact on government action in these matters. States
have to correct this situation, because national plans and public policies are, in general,
part of the arsenal of tools that States use to enforce the existing legislative framework.

Therefore, the Committee is again calling upon States to adopt national inter-sector
plans to prevent, punish and eradicate violence against women that are equipped with
evaluation systems, methods to publicize them and to enable civil society to participate
in the various stages of the plan. States should also establish penalties for public officials
who fail to carry out their plan.

73. Lahera, Eugenio. Politica y Politicas Publicas. Serie Politicas Sociales CEPAL, N° 95. Santiago de Chile, agosto 2004, p. 12.
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2.2.
Violence against women in other plans/actions/strategies

In addition to the plans on violence against women, in this Round the Committee asked
whether the respondent countries had any actions or strategies related to violence against
women embedded within the national plans for other sectors. It specifically mentioned
education, employment and income, poverty eradication, gender equity and equality,
health, HIV/AIDS, public security and crime prevention, and others. The Committee
added this question to ensure that violence against women is being effectively addressed
from an inter-sectoral perspective and that the actions outlined in the national plans tie
in with other sector-specific plans.

The Committee found that the issue of violence against women is addressed mainly in
the plans on gender equity and equality, although in several cases the focus is entirely
on domestic violence. As for the other sectors, the Committee of Experts takes a highly
favorable view of the measures States are taking to introduce the topic into national education
plans, such as including human rights, gender and equality on academic curricula and
educating teachers about violence against women, girls and adolescent females and about
the penalties that staff of educational institutions face when they commit crimes of violence
against students and the workers at those institutions. The Committee would also point out
that the number of States with sexual or reproductive health plans is on the rise, which
will help bring this issue to the forefront and be instrumental in monitoring specific actions
on this subject. Other sectors covered-albeit to a lesser extent-are HIV/AIDS, health, and
development. Defense, labor, and security are the least reported.

The Committee of Experts observes that in many cases, States do not provide sufficient
information about how the issue of violence against women is being introduced into the
national plans for other sectors. The States essentially reported measures taken in connection
with violence against women, but did not report how they plan to go about developing
this topic or making the connections with other sectors or with the agency charged with
monitoring compliance with the national plan. This is important information for the analysis
since, in the follow-up report on the recommendations made during the First Multilateral
Evaluation Round, the Committee stated that incorporating this topic into more far-reaching
national plans (e.g. development plans) would make for better coordination with other
sectors. However, there is a risk that if subsumed into a broader plan or subject, the issue of
violence against women will get lost and not generate the expected outcomes.” In this vein,
the Committee is recommending to States that they provide more information on how the
subject of violence against women is being addressed in the national plans for other sectors.

74 . MESECVI (2011), p. 11.
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2.3.
Continuing training on violence against women and women’s rights
for public servants and others™

In Article 8(c) of the Belém do Para Convention, States agreed to undertake progressively
specific measures, including programs to, inter alia, promote the education and training
of all those involved in the administration of justice, police and other law enforcement
officers as well as other personnel responsible for implementing policies for the
prevention, punishment and eradication of violence against women.

During the First Round, the Committee of Experts observed that States’ efforts were
concentrated around isolated actions or actions focused on small groups of government
employees, and hence did not have any real impact.”® It also found that, according to
the shadow reports provided for that round, gender prejudices and the lack of gender
sensitivity among judicial and health officials were still obstacles to full enforcement of
the laws to prevent and punish violence against women.””

The IACHR, too, found that the impact of training programs for judges and prosecutors
has been uneven and that many have not been institutionalized and do not feature the
accountability mechanisms needed to effect permanent change.”® On the subject of police
training, the IACHR wrote that constant training for police personnel is one the essential
avenues to pursue in order for a police force to aspire to be respectful of human rights.”

For that reason, in this round the Committee included a question on continuing training
plans on the subject of violence against women and women’s rights, targeting public
servants, among them lawmakers, officers of the court, health personnel, educators, the
military and police forces, women’s social and community organizations, centers that
provide specialized treatment for victims of violence, and others.

In this Round, the Committee of Experts finds that the number of training activities for
public servants has increased, mainly for police and the judicial sector, where courses
are being introduced into the curricula of their respective training academies. Some of
these programs are already outlined in the national plan on violence against women,

75. MESECVI/CEVI/doc.168.rev.1 — Informe Hemisférico — Cuadros de Referencia 5.
76. MESECVI (2008), p. 11.
77. Loc. cit.

78. CIDH (2007). Acceso a la Justicia para las Mujeres Victima de Violencia en las Américas. Documento OEA/Ser.L/V/Il.doc. 68. 20
de enero de 2007, introduccion, para. X.

79. CIDH (2009). Informe sobre Seguridad Ciudadana y Derechos Humanos. Documento OEA/Ser.L/V/Il.doc. 57. 31 de diciembre
de 2009, para. 80.
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which shows that building up institutional capacities is already part of the State strategy
for preventing, punishing and eradicating violence against women, and feature agencies
tasked with carrying out these programs and a budget to do so. In other cases, the
training activities are the result of agreements made with organizations that specialize
in women’s rights; in a number of instances, they are conducted as part of projects
underway with the support of International cooperation organizations or in furtherance
of related international obligations. On this last point, Chile, for example, reports that
training on gender and peacekeeping is being conducted as part of its compliance with
United Nations Security Council Resolution 1325 on Women, Peace and Security.

Although more training plans and programs are now
Although more training plans being reported, the Committee observes that many
and programs are now being of them consist of sporadic workshops or activities
reported, the Committee that are not part of a permanent program or are the
observes that many of them product of projects that are temporary or partial
consist of sporadic workshops in nature. As happens with public policy, many
or activities that are not part of them focus on family, intra-family or domestic
of a permanent program or violence, but not on other forms of violence that
are the product of projects are perpetrated within the community or by the
that are temporary or partial State. No one reported whether the topics covered
in nature. included women’s rights or the provisions of the
Belém do Para Convention. The only exception was
Uruguay, which did mention that the Convention’s
provisions were included in its training activities.

Therefore, the Committee of Experts is recommending that States have continuing
training programs on violence against women and on the rights of women as spelled
out in the Belém do Para Convention, and specially tailored to law enforcement officials
and those who enforce public policies on the prevention, punishment and eradication of
violence against women.
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2.4.

Civil society participation in developing, monitoring

and executing the National Plan on Violence against Women
or related activities®

Under Article 6 of the Inter-American Democratic Charter, it is the right and responsibility
of all citizens to participate in decisions relating to their own development. Hence, the
participation of an organized citizenry and actors other than the State in public affairs,
including the design, execution, and monitoring of public policy and democratic practice
is critical in order to include their vision, perspective and experience and ensure a greater
positive impact on the lives of men and women.

In this Round, the Committee observes that various civil society organizations, mainly
women’s organizations, are partnering with the State in joint activities on the prevention and
punishment of violence against women. These activities are mainly in the form of training
workshops, where women’s organizations are invited as participants or speakers, or joint
activities for campaigns associated with key dates like March 8"and November 251,

They have also played a role in the consultations organized by the State in connection
with the deliberations on proposed national plans to counter violence against women,
although from the information provided it is unclear to the Committee just how widely
represented civil society organizations are in these deliberations or how long they
last. In a number of cases, civil society organizations are represented on high-level,
inter-sectoral committees or other bodies charged with monitoring execution of the
National Plan, which means that their involvement has already been institutionalized.
The Committee notes that in a number of Caribbean countries, the State partners with
women’s organizations in the administration of specialized victim services, especially
shelters and free legal services. The organizations provide the services, but it is the State
that supervises and funds them.

Nevertheless, the Committee of Experts is troubled by the fact that the participation
of civil society organizations is mainly in targeted activities, but not necessarily in the
execution of national plans or projects, and even less so in the design of the national
plans and monitoring their execution. This would seem to suggest that this type of
participation has not yet become institutionalized. It does not appear to be part of any
plan or organized structure; instead, the participation of civil society groups is selective

80. MESECVI/CEVI/doc.168.rev.1 — Hemispheric Report -Table 5.
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and intermittent. The Committee of Experts appreciates the progress made in promoting
civil society participation in the design and execution of public policies. To strengthen
national plans on violence against women, the Committee would suggest that civil
society’s participation be institutionalized by whatever means are deemed to be most
appropriate, such as membership on high-level committees, thematic working groups,
inclusive consultations, and others.

2.5.

Cooperation agreements with the media and advertising
agencies to publicize women'’s rights, especially

the Belém do Para Convention®'

Article 8(g) of the Belém do Para Convention encourages communication media to
develop appropriate media guidelines in order to contribute to the eradication of violence
against women in all its forms, and to enhance respect for the dignity of women. The
Beijing Platform for Action recognized that the media have great potential to promote
the advance of women and the equality of women
and men by portraying women and men in a non-
stereotypical, diverse and balanced manner and
by respecting the dignity and work of the human
person.®? For these reasons, for this Second
Round the Committee of Experts decided to add a
question about the role of the media in promoting
and disseminating women'’s rights.

The Committee of Experts
takes a very favorable view
of the State’s increasing
use of the media as

a tool for educating

the public and raising
awareness ahout violence
against women.

Judging from the reports received it seems that
although no formal agreements have been struck
between the State and communication media
and/or advertising agencies to promote and disseminate women’s rights, concrete
measures have been taken for that purpose. In most cases, it happens in the form
of the media’s coverage of the activities of the national systems that enforce the laws
and public policies to prevent and punish violence against women. In other cases, the
media come into play in campaigns waged to end violence against women, which call
for public service announcements on radio and television. In some cases, air time is
reserved for a program produced by the national women'’s service. Media are also used
to raise awareness of problems like family, intra-family or domestic violence, sexual

81. MESECVI/CEVI/doc.168.rev.1 — Hemispheric Report -Table 5.
82. Beijing Platform for Action A/CONF.177/20/Rev.1, 1995, para. 33.
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violence and femicide, taking a suitable, non-stereotyped approach in news programs
and news bulletins. As for the written press, some media outlets devote space on the
printed page for directories of the services that attend to women victims of violence, run
by either the State or by civil society.

The Committee of Experts takes a very favorable view of the State’s increasing use of the
media as a tool for educating the public and raising awareness about violence against
women. However, given the increase in the number of female victims of violence, the
deeply embedded historical roots of this problem and a social milieu that still tolerates it,
such activities have to increase and be carried out as part of a State strategy specifically
mapped out in the national or sector-specific plan; it must have its own budgetary
appropriation to ensure continuity, as well as a system to evaluate the impact.
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The main problems indicated by States included a lack of resources
for establishing new offices and for better equipping

existing offices, and increasing the number
of trained personnel.

3.1.
Increase in the number of entities charged with receiving
complaints of violence against women?

During the First Round, most States reported that the number of services for cases of
violence against women does not meet existing demand. The main problems indicated
by such States included a lack of resources for establishing new offices and for better
equipping existing offices, and increasing the number of trained personnel. Moreover,
these services are concentrated in capitals or large cities, and the rural or more remote
areas are not served.® The result is that indigenous and rural women and those who live
outside urban centers are left unprotected.

Therefore, in the follow-up report on the recommendations from the First Round, the
Committee of Experts pointed out that this inadequacy meant that victims had to draw
on their own economic and logistical resources to file a complaint and then participate
in judicial proceedings. The IACHR recommended the use of mechanisms such as
justices of the peace and community ombudspersons for women victims of violence
in rural, marginal, and poor areas.® In this way, the number of authorities can be
multiplied and the system of justice made accessible to women not living in cities or
urban areas.®

83. MESECVI/CEVI/doc.168 rev. 1- Hemispheric Report — Table # 6.
84. MESECVI (2008), p. 27.

85. IACHR (2007), para. 182.

86. MESECVI (2011), p. 12.
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In this Second Round, the Committee focused on inquiring about the increase in the
number of units authorized to receive complaints, and asked respondents to identify the
type of institution, how many were added and their locations. The idea was to ensure the
broadest coverage possible in non-urban areas.

First, the Committee of Experts notes with interest that in a number of countries, the
laws recently enacted on the subject —which include the comprehensive laws on violence
against women- make provision for the establishment of specific courts to hear cases
involving family, intra-family or domestic violence, sexual violence and/or trafficking in
persons. These resources provide specialized treatment of these subjects; however, they
also expedite cases, since the officers of the court do not have an additional caseload
involving crimes of other types.

Secondly, as to the type of institution authorized to receive complaints, specialized police
stations for violence against women, especially family violence, continue to be one place
to which women can turn to file complaints.®” These stations are staffed with female
police officers who specialize in violence against women and are able to offer services that
are sensitive to victims’ needs. Other institutions highlighted by the States as receiving
complaints are the offices of the public prosecutor
on human rights, offices of ombudspersons, justices
A significant number of States of the peace and, in some Caribbean countries,
did not indicate that any new hotlines, although these services do not provide
entities of this type had been much in the way of information on the procedure
added, such as the specialized followed once a complaint is filed.

police stations, public

prosecutor’s offices that While it applauds the progress achieved, the
specialize in cases involving Committee of Experts is also concerned over the rather
violence against women, and small increase in the number of entities authorized to
other such institutions. receive complaints. A significant number of States
did not indicate that any new entities of this type had
been added, such as the specialized police stations,
public prosecutors’ offices that specialize in cases involving violence against women, and
other such institutions. Those States that did report an increase listed a variety of provinces
and locations, which suggests that they have made an effort to establish such entities beyond
the capital. The Committee would need additional information on the areas covered: for
example, whether they are urban centers or rural areas. This would give a better idea of
whether the recommendations from the First Round are being implemented.

87. MESECVI (2008), p. 27.
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The Committee of Experts also needs more information about any units created in
indigenous communities for receiving complaints of violence against women, or other
systems that give indigenous women greater access to justice. Some States report having
located ombudsperson’s offices and justices of the peace in more remote areas, where
they will provide access to justice; however, they do not specify whether those units are
receiving complaints from indigenous women or if services are provided in indigenous
languages. The Committee of Experts knows of other cases, such as Venezuela, where
Article 71 (single paragraph) of the Organic Law on Women’s Right to a Life Free of
Violence (2007) states that indigenous peoples and communities shall form bodies to
receive complaints; these shall be composed of the legitimate authorities as dictated by
their customs and traditions, although the aggrieved woman may also turn to other bodies
authorized by law to receive complaints.

This is very important since, in Article 7 of the Belém do Para Convention, States Party
undertake to apply due diligence to prevent, investigate and impose penalties for violence
against women, while Article 9 provides that the States Party shall take special account
of the vulnerability of women to violence by reason of, among others, their race or ethnic
background. Building upon the provisions of the Convention, in its judgments in Rosendo
Cantu et al. v. Mexico (2010) and Fernandez Ortega et al. v. Mexico (2010), the Inter-
American Court of Human Rights held that in the case of indigenous communities it is
indispensable that States offer effective protection that considers their particularities, social
and economic characteristics, as well as their situation of special vulnerability, customary
law, values, customs, and traditions.®8

The Committee of Experts recalls that fifteen States Party to the Convention have ratified
Convention No. 169 of the International Labour Organisation (ILO).8° Article 8(2) of
Convention 169 provides that indigenous and tribal peoples shall have the right to retain
their own customs and institutions, where these are not incompatible with fundamental
rights defined by the national legal system and with internationally recognized human
rights. Thus, those States that recognize indigenous or tribal justice in cases of violence
against women must make certain that the community’s customs and practices do not
violate or in any diminish women'’s right to a life free of violence and are consistent with the
State’s duty of due diligence in preventing, investigating, punishing and making reparations
for violence against women.

88. IACHR. Case of Rosendo Cantu et al. v. Mexico. Preliminary Objection, Merits, Reparations and Costs. Judgment of August 31,
2010. Series C No. 216, para. 184; Case of Fernandez Ortega et al. v. Mexico. Preliminary Objection, Merits, Reparations and Costs.
Judgment of August 30, 2010. Series C, No. 215, para. 200.

89. Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominica, Ecuador, Guatemala, Honduras, Mexico, Nicaragua, Paraguay,
Peru and Venezuela have ratified that Convention.
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Therefore, the Committee of Experts is recommending to the States that, in addition
to increasing the number of entities authorized to receive complaints, especially in
non-urban areas, they provide the Committee with more data on indigenous women’s
access to justice, especially the entities and procedures that they are to use, the
advantages and disadvantages involved, and the domestic laws and customary rules
used to administer justice.

3.2.

Measures to facilitate women’s access to justice and guarantee
due process®

During the First Multilateral Evaluation Round, little information was received on the subject of
access to justice for women victims of violence. For that reason, in the second questionnaire,
the Committee of Experts added a question asking for specific information on measures to
guarantee access to justice and due process. The information being sought was to ensure the
presence of specialized officers, private spaces, free legal services, interpreters in indigenous
languages, and guidelines on confidentiality and protection of the particulars of the victim,
her family members and/or witnesses. The Committee of Experts was disappointed to find
that in every case, the responses received in this section were incomplete.

On the question of specialized officers, the Committee notes that the majority of States reported
having personnel of this type at police stations where complaints of violence against women
are received and described how the police are trained. A few also made reference to the
staffing at courts where complaints of domestic violence are received; fewer still mentioned
specialized personnel at the office of the ombudsperson. A significant number either do not
have or did not report having this kind of specialized personnel. In general, however, the
replies do not provide any details about the areas of specialization, like gender and human
rights. This is particularly pertinent since in at least one case the State acknowledges that its
personnel specialize in law enforcement, but not in gender-based violence.

Furthermore, the expression ‘specialized officers’ or ‘specialized personnel’ ought not to be
construed as referring to the staff who attend to the victim when she files a complaint, or
those who administer justice. In fact, specialized officers should be understood to include
those experts and forensic physicians who gather and analyze evidence of violence,
especially cases of sexual violence and femicide. It also includes those who perform
psychological tests on the victims. From the replies received, it was unclear whether
such personnel is included, which is critical, considering that problems in gathering and

90. MESECVI/CEVI/doc.168 rev. 1- Hemispheric Report — Table 7.
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preserving evidence can weaken a victim’s complaint; as a rule, judges and prosecutors
tend to doubt the victim’s testimony and that testimony alone is not sufficient to get the
perpetrator convicted.

Most States do not indicate whether they provide private spaces; those States that said
they do, gave few details concerning their location; for example, whether they are in
the units where the complaints are received or in the health centers where the victims
are examined. This is troubling because, as the IACHR observed, the lack of private
spaces is another factor contributing to the re-victimization of the aggrieved women,
who end up being questioned and/or examined in public, thereby violating their right
to personal dignity.®!

Although a considerable
number of States report
having various types of free

As for free legal services, the information
States provided was incomplete. Although a

considerable number of States report having
various types of free legal services for women
victims of violence, in a number of cases these
services are provided by pro bono clinics and
centers offering legal aid for cases in general, but
not specializing in violence against women. Some
of these services are mainly for victims of family,
intra-family or domestic violence. However, the

legal services for women
victims of violence, in a
number of cases these

services are provided by

pro bono clinics and centers
offering legal aid for cases in
general, but not specializing in
violence against women.

replies fail to explain whether or how cases of
violence committed against women in public
spheres are addressed. Another difficulty is that these services are not being provided
by State agencies, but by civil society organizations, universities and/or bar associations,
which are located mainly in the capital or other urban centers. Furthermore, a number of
States reported having such services because the law requires it, yet do not explain how
the services are provided in practice and what services are offered to women victims of
violence in furtherance of that obligation.

The reporting on the availability of interpreters in indigenous languages was similar.
As noted in the follow-up report on the recommendations from the First Multilateral
Evaluation Round, the few States that said that such services were provided did not
explain what agency provides the interpreters or how many. The replies simply stated
that if either the victim or the assailant was a member of an indigenous people, it was the

91. IACHR (2007), paragraphs 141-142.
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State’s constitutional and/or legal obligation to provide interpretation services. Hence, it
is unclear whether the State does in fact provide free interpreters or whether the user
must defray the cost of the interpretation services.?

The Committee must once again emphasize how important it is that such services be
made available in order to enable indigenous women to have access to justice. The
services offered should be of the type outlined by the IACHR, i.e., they should be free,
impartial and culturally relevant translation services that are sensitive to the users’ vision
of the natural order.®

As for the confidentiality of the particulars on the victim, her family members and witnesses,
very few States reported having measures that guarantee the confidentiality/privacy of that
information. The measures reported include private hearings for cases involving family and/
or sexual violence; the victim’s right to use a substitute name or to remain anonymous if the
case is covered in the media; and withholding the names of family members and children
so that their identity is not revealed. In a minority of cases, even when the law does not
prescribe a certain measure, a judge can exercise her/his judgment and order the measure
if the circumstances so warrant.

Some issues that are troubling for the Committee
As for the confidentiality of concern the emphasis on protecting the privacy of
the particulars on the victim, the victim but not that of the family members and
her family members and witnesses. In the case of witnesses, some States
witnesses, very few States follow a separate regime; many witness-protection
reported having measures that measures come into play when the State is
guarantee the confidentiality/ prosecuting offenses committed by organized crime
privacy of that information. and/or corruption. It is unclear how these witness-
protection measures are used in cases involving
violence against women.

The lack of information in the replies from States suggests to the Committee that such
measures do not exist; if they do exist in the formal sense, i.e., in the law, they are not
yet being put into practice. Hence, the Committee of Experts is again recommending that
States ensure that women have access to justice by guaranteeing, at a minimum, specialized
personnel to serve the victim’s needs and deal with her case in all phases of the legal process;
private areas in police stations, courts and health services; free legal services that specialize

92. MESECVI (2011), p. 15.
93. IACHR (2007), p. 121-122
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in violence against women and are provided by the State nationwide; interpretation services
in indigenous languages for victims from those ethnic groups who turn to the judicial system
for justice; and the confidentiality and protection of the particulars of the victim, her family
members and witnesses.

3.3.
Mechanisms to enforce protective measures ordered for women,
their family members and/or witnesses*

Article 7(f) of the Belém do Para Convention provides that States Party undertake to
establish fair and effective legal procedures for women who have been subjected to
violence which include, among others, protective measures. During the First Round, the
Committee received little information about the enforcement of these measures and the
about how long it takes to get these measures in place. It therefore recommended that
States establish efficient protection measures for women who report sexual violence,
and for their family members and witnesses.?® With a view to timely enforcement of
those measures, in this Round, the Committee of Experts added a question asking
which mechanisms are in place to ensure the effectiveness of measures to protect
women, their family members and/or witnesses. The mechanisms mentioned included
funds for transportation, means of rescuing women, changing the victim’s identity,
witness protection, safe-conducts to leave the country, secure referral networks, and
whatever others the countries might choose to share.

On the matter of funds for transportation, the Committee of Experts observes that a
considerable number of States do not make any reference to funds for moving victims,
although they cite provisions that allow such transportation. Among those provisions are
the comprehensive laws on violence against women or the laws on domestic violence,
under which the judge has the authority to order the police to accompany the victim
when she retrieves her belongings from the assailant’s domicile and to take her to the
shelter of her choosing. Peru is an interesting case in this regard, because there the
Ministry of Foreign Affairs has the authority to arrange the transfer of Peruvian victims
of human trafficking in order to repatriate them.

In the case of the means of rescuing women, according to the reports received from States,
generally speaking rescues are performed by the police or mobile brigades, as a rule by an
order of the court. In some cases, the judge also decides where the victim and her children

94. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 8.
95. MESECVI (2008), recommendation 34.
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are to be taken; in other cases the police already have a referral protocol. The Committee is
concerned by the fact that half the States Party either do not have or do not report having
these rescue procedures, and that they appear to be used only in those countries that do
not have legal provisions on violence against women.

On the subject of identity change, only six States mentioned having provisions in this regard.
In one such State, the question of identity change is examined on a case-by-case basis;
in two other States the person’s true identity may be kept confidential during the criminal
proceedings by allowing her to use a substitute name, prohibiting photographs and the citing
of testimony. In the other cases, States report that the rules on identity change are the same
as those used in the victim and witness protection program. However no further details are
provided on the circumstances and scope.

As for witness protection, a considerable number
On the question of safe- of States report having provisions establishing
conducts to leave the country, special victims and/or witness protection programs
no State reported having in the context of a criminal case. To evaluate
their effectiveness, the Committee of Experts
is recommending that in response to future
questionnaires, States provide more information
on the use of witness protection in criminal cases
involving violence against women. This is essential
because these laws are sometimes geared toward
cases involving organized crime and there is
no evidence suggesting that witness protection
is being used in cases of family, intra-family or domestic violence, sexual violence,
community violence or violence perpetrated by the State or its agents.

concrete measures to enahle a

woman victim of violence, her
family members or witnesses
to go to a third country
because of the danger they
face in the country of origin.

On the question of safe-conducts to leave the country, no State reported having concrete
measures to enable a woman victim of violence, her family members or witnesses to go
to a third country because of the danger they face in the country of origin. The few States
that answered this question did not go into detail about how safe-conducts are granted and
applied; others confused them with the procedures for obtaining a passport or for returning
aliens to their country of origin. One State explained that there were “informal means” to
obtain a safe-conduct, but did not elaborate.

On the issue of secure referral networks, the practice most frequently mentioned by the States
Party was shelters for victims and their dependents, as well centers providing specialized
treatment to victims. From the information supplied, however, it is unclear what authority or
agency makes the referral, within what timeframe and under what circumstances. Bolivia
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stands out here because it described in detail a procedure for referral and counter-referral
in the “Norms, protocols and procedures for comprehensive treatment of sexual violence”,
which is now being tested by the Office of the Vice Minister for Equal Opportunity.

The Committee of Experts also observes potential obstacles to the use of these measures.
One is the scarcity and limited capacity of shelters, which are found mainly in the capital
and/or urban centers.® Another factor is public awareness of the location of these centers,
which makes it easier for the assailant to find his victim if no other protective measures are
in place for her, her family members and/or witnesses.

The Committee is therefore recommending that States put into place the mechanisms
discussed in this section in order to ensure enforcement of the protective measures
ordered for women victims of violence, their family members and/or witnesses.

3.4.

Assessments and/or studies on the use and effectiveness
of protection measures®

In the First Hemispheric Report, the Committee of Experts pointed out that a timely
protection order prevents women from being unprotected and at the mercy of the
perpetrators of the violence by way of retaliation, and that without an assessment of the
effectiveness and efficiency of existing measures and procedures done with the institutions
responsible for ordering those measures, the necessary corrective action cannot be taken.*®
Subsequently, in its Follow-up Report on the Recommendations that the Committee made
to the governments, the Committee again emphasized the importance not only of effective
protective measures, but also of developing databases and statistics on the number of
protection orders sought in cases of violence against women, the number of orders granted,
and any additional information corroborating their effectiveness.®

Furthermore, the IACHR established in Jessica Lenahan v. United States of America
(2011) that, when recognizing in court the risk faced by the victims, and the corresponding
need for protection, the State was obligated to ensure that its apparatus responded
effectively and in a coordinated fashion to enforce the terms of the protection order. In
that regard, it is required that:

96. See infra, point 25.
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99. MESECVI (2011), p. 9.
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... the authorities entrusted with the enforcement of the restraining
order were aware of its existence and its terms; that they understood
that a protection order represents a judicial determination of risk and
what their responsibilities were in light of this determination; that they
understood the characteristics of the problem of domestic violence;
and were trained to respond to reports of potential violations. A proper
response would have required the existence of protocols or directives
and training on how to implement restraining orders, and how to respond
to calls such as those placed by Jessica Lenahan...'%

Therefore, supplementing its earlier question and to follow up on the recommendation
made in the First Round,™! the Committee of Experts added a question regarding the
assessment of the effectiveness of the protection orders for women, their family members
and/or witnesses.

The answers from the governments in this Round continue to be of concern to the Committee
of Experts as they repeat the pattern that happened in the First Round. In almost every
case, the answer simply cites laws that make provision for protective measures and the
various types of protective measures, but offer no indicators of enforcement or any other
data suggesting oversight or follow-up of these measures once ordered.

However, Argentina, Belize and Brazil did report the number of protection measures sought
and the number granted. Some figures, however, do not account for all the measures
granted nationwide; instead they refer to only certain courts, or those granted in the capital,
or those granted in the context of a case involving family, intra-family or domestic violence,
without identifying the sex of the party seeking those measures.

From an intercultural standpoint, the Committee observes with interest that under Panama'’s
Domestic Violence Law, traditional community leaders may apply protective measures
(Article 7) as well as those measures prescribed by their own internal normative systems
and, secondarily, those prescribed by law. The Committee of Experts will try to obtain more
information on the implementation of these articles and the impact on victims of violence.

In some States Party, the law prescribes open-ended lists of protection measures
and leaves it to the judge’s discretion to order measures other than those that the law

100 . IACHR. Case 12.626, Jessica Lenahan (Gonzales) et al v. United States. Report N° 80/11, July 21, 2011, para. 145.

101. MESECVI (2008), recommendation 34: Establish efficient protection measures for women who report sexual violence, as well
as their families and witnesses. If these measures exist already, assess their efficiency and introduce any necessary corrections.
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prescribes, taking into account the petitioner’s circumstances. However, the same
obstacles that the Committee of Experts detected during the First Round with regard to
enforcement of protection measures persist. These range from administrative problems
(for example, the lack of an application form) to the fact that such measures can only be
ordered in cases of family, intra-family or domestic violence or only for victims, not for
their family members or witnesses.

Given how important protection measures are in safeguarding the lives and physical and
mental integrity of victims of violence, their family members and witnesses, and because
the obstacles found during the First Round are still present, the Committee of Experts
is urging States to ensure that such measures are applied in all cases involving violence
against women and to monitor their enforcement. Accordingly, it is recommending that
States do assessments or conduct studies on the implementation of these measures
and their effectiveness, so that the appropriate steps can be taken to correct and/or
strengthen them.

3.5.

Protocols for the care and treatment of female victims of violence,
in the official language and in indigenous languages

(police, prosecutors’ offices, health system personnel)'®

During the First Round, the States did not provide sufficient information on whether their
police stations and judicial services for victims of violence had protocols of this type, in
indigenous languages as well. It was assumed, therefore, that in most countries such
protocols had not been developed and approved.1®

Therefore, for the Second Multilateral Evaluation Round, the Committee of Experts again
asked about the adoption of protocols for the care and treatment of victims of violence
in the official language and in indigenous languages, both at police stations and other
entities authorized to receive complaints, at prosecutors’ offices and health services. As
was established in the follow-up to the recommendations, the protocols in indigenous
languages must be institutionalized; they must standardize the criteria used in the legal
framework and the sector norm; they must spell out specific criteria for data collection and
for sensitive, quality treatment and care of women victims of violence and must be used by
the various sectors that offer services to women victims of violence.!%*

102. MESECVI/CEVI/doc.168 rev. 1- Hemispheric Report — Table # 6.
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In this Round, the Committee of Experts observes that the majority of States have or are
in the process of introducing or testing protocols for the treatment and care of victims of
various forms of violence against women. Some reported having specific protocols for
cases involving human trafficking, family, intra-family or domestic violence, or abuse of girls
and adolescent females. However, the three specific services involved when women seek
access to justice —i.e., the police, the public prosecutors’ offices and health services- have
little in the way of protocols. While States claimed
to have protocols for all three, they did not provide
The lack of a treatment copies of them or any evidence of their existence
protocol clearly spelling out and actual use. The majority of States have or
the procedure to be followed are intending to introduce such protocols mainly
to take care of a victim of in the police stations or other entities that receive
violence for the duration of such complaints, to a lesser extent in the health
the criminal proceedings, services, and lastly in the prosecutors’ offices and
increases the danger that courts. This increases the likelihood that women
she will be re-victimized if who file complaints will be mistreated as a result
the case is closed, whether of ill-defined procedures that are cumbersome and
because the court orders it insensitive to the violence they have suffered.
dismissed or because some

out-of-court arrangement is The Committee is struck by the fact that States
reached with the assailant. report that health centers have protocols for treating
women victims of sexual violence, but make no
mention of other forms of violence committed
against women that do not involve sexual assault. It is also troubled by the fact that no State
reports having such protocols in indigenous languages, or any means to translate them. In
fact, one State said emphatically that translation of those protocols is out of the question
because the country has so many different indigenous languages.

The lack of a treatment protocol clearly spelling out the procedure to be followed to take
care of a victim of violence for the duration of the criminal proceedings, increases the
danger that she will be re-victimized if the case is closed, whether because the court orders
it dismissed or because some out-of-court arrangement is reached with the assailant.
Furthermore, not having these protocols in indigenous languages means that they cannot
be disseminated and applied. Hence, the Committee is recommending that as soon as
possible, States take measures to ensure that protocols for the care and treatment of
women victims of violence are introduced in police stations or other entities authorized to
receive complaints, public prosecutors’ offices and health services, written in indigenous
languages whenever necessary.
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3.6.

Use of the Belém do Para Conventionand other international
treaties by judges and prosecutors'®

Since the Belém do Para Convention is already part of the domestic legal order of the States
Party, and of the oversight of compliance with conventions to be undertaken by judges and
State attorneys, % the Committee of Experts decided to include a question about whether
the Convention and other international treaties that set out and guarantee women’s rights
are being used by judges and prosecutors. The objective was to find out whether courts are
using the content of these instruments to support their judgments and opinions.

With the exception of Mexico, the responses to the questionnaire suggest to the Committee
of Experts that no studies have been done on the application of the Belém do Para
Convention in judgments delivered by domestic courts. Although the majority of States
make no mention of it, the Committee is encouraged by the fact that judicial practice in
some countries is now beginning to incorporate the Belém do Para Convention and other
international instruments that establish standards for the prevention, punishment and
eradication of violence against women. The Committee knows that in criminal cases in
which sexual violence is being prosecuted as a war crime and crime against humanity,
domestic courts are citing the Belém do Para Convention, the American Convention on
Human Rights and the case law of the Inter-American Court of Human Rights.1%” It has
also learned that in compliance with judgments of the Inter-American Court of Human
Rights and/or recommendations made by the Inter-American Commission on Human
Rights, some States have (re)instituted criminal proceedings in their domestic courts,
citing those judgments and recommendations as grounds.!%®

If properly disseminated, the studies or compilations on the use of the Convention and
other international norms on violence against women can become useful reference
material for judges, prosecutors, other officers of the court and law students.

105. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 6.
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107. See supra, footnote 34.

108. See IACHR. Merits Report No. 54/01, Maria da Penha Fernandes (Brazil), April 16, 2001. As a result of this report, the case
against Maria da Penha’s spouse was reopened in 2002. He is now on parole and his sentence ends in February 2012.
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3.7.

Assessments or studies of how stereotypes, prejudices or
the victim’s personal history or sexual experience influence
court rulings and opinions'®®

The Committee of Experts also asked about any assessments or studies done on how
stereotypes, prejudices, myths and customs influence rulings and opinions in cases
involving violence against women, and how a victim’s personal history or sexual experience
is exploited in the criminal case. The purpose of such studies is to detect which of these
exerts the heaviest influence with a view to rooting them out of judicial practice.

In the case of LNP v. Argentina (2011), the Human Rights Committee considered that
the constant inquires by the social workers, medical staff and the court into the sexual
and moral life of the petitioner constituted an arbitrary interference in her private life and
an illegal assault on her honor and reputation, especially since they were irrelevant for
investigating the case of rape and since she was a minor. The Committee also recalled its
General Comment No. 28, which pointed out that, in accordance with Article 17 of the
International Covenant on Civil and Political Rights, it considered that taking a woman'’s
sexual life into account when deciding on the scope of her rights and protection under
the law, including protection against rape, constitutes interference.!*°

Furthermore, the IACHR has established how discriminatory socio-cultural patterns
based on a woman’s supposed inferiority by virtue of her biological differences and
reproductive capacity can be used by justice officials.!'! Those patterns may end up
discrediting the victim during the criminal case and lead to a tacit presumption that she
is somehow to blame for the acts of violence committed against her, whether because of
her style of dress, her job, her sexual behavior, relationship or kinship with her assailant.
The result is that judicial authorities fail to take action, and the investigation into the case
and the evidence are compromised.!'*?

The Committee of Experts observed that States did not report having studies of this kind,
even though research and publications on related jurisprudence have been published
in some of the very same countries. In the case of Colombia, for example, a study
was done on some of the precedent-setting rulings of the Constitutional Court and the
Supreme Court on violence-related issues, and on hypothetical scenarios, social and
109. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 6..
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institutional attitudes and practices that still

regard gender-based violence as part of human The Committee of Experts
nature. In Uruguay, studies have been done on observed that the States did
the material, cultural, and educational factors not report having studies
that justice sector personnel must overcome to of this kind, even though
properly apply Law 17,514 on family violence, research and publications on
and a study of the existing legal framework and related jurisprudence have
case law from a gender perspective. been published in some of

the very same countries.

Because the courts and prosecutors often rely on
stereotypes and myths prejudicial to women and
on a victim’s personal history and sexual experience, the Committee of Experts is urging
the States to adopt, inter alia, measures geared toward changing the judicial structure
and to use studies examining judgments and opinions containing such stereotypes as a
way to expose the practice, which has the effect of obstructing women'’s access to justice
and is a violation of the provisions of the Belém do Para Convention.
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The States are reporting an increase in the number of shelters and
homes for women victims of violence, some of which are located

in places other than the capital. The increase is due mainly to the
comprehensive laws on violence against women and/or the national
plans on violence against women...

4.1.
Increase in the number of shelters, homes for women and
comprehensive support centers for women victims of violence''3

In Article 8(d) of the Belém do Para Convention, States undertook to provide appropriate
specialized services for women who have been subjected to violence, through public and
private sector agencies, including shelters.

During the First Multilateral Evaluation Round, the Committee of Experts expressed
concern over the fact that little progress had been made on implementation of this
provision, as the number of State-run shelters was not sufficient to cover demand and
those that did exist were able to accommodate too few. On that occasion, the Committee
commended the work done by civil society organizations, which run a significant number
of shelters in the region and help fill the vacuum left by the State. Nevertheless this does
not relieve States’ of their responsibility for creating and running these services.!4

For this Round, States are reporting an increase in the number of shelters and homes for
women victims of violence, some of which are located in places other than the capital.
The increase is due mainly to the comprehensive laws on violence against women
and/or the national plans on violence against women, which provide for a number of
specialized services for affected women, among them the following: the creation and
upkeep of shelters and homes for battered women, specifying the responsible entities
and line items to fund them. Many of these shelters and homes are for women victims of

113. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 9.
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family, intra-family or domestic violence, without specifying whether they care for women
affected by other forms of violence committed within the community or by agents of the
State. Given the scale and prevalence of various forms of violence against women in our
region, both in the public and private spheres, this is a welcome increase though not
sufficient to cover the demand for this service.

The Committee also notes that more States,
In other countries, like especially in the Caribbean, are partnering with
Ecuador, the State signs civil society organizations to run shelters and/
agreements with shelters and or centers providing comprehensive support
boarding houses run by civil services, which will receive State funding. This
society organizations to ensure occurs in countries where the entities responsible
the women’s safety, for administering these services—generally the
in the belief that the national entity in charge of women’s affairs- do
State-run shelters may be not have the human and technical resources to do
targeted for attack. the job themselves and use the experience that
women’s organizations have gained in caring for
women victims of violence to good effect. In other
countries, like Ecuador, the State signs agreements with shelters and boarding houses
run by civil society organizations to ensure women’s safety, in the belief that the State-
run shelters may be targeted for attack.

The Committee of Experts is encouraged by the partnerships formed with civil society
organizations, which it views as an opportunity for these organizations to provide the
State with technical support. More information would be needed on how these shelters
operate and on their funding, i.e., whether they are fully funded by the State or receive
partial subsidies, and whether their permanent operation is guaranteed. In any event,
this arrangement is a temporary means of building up the State’s ability to comply with
the obligations undertaken in the Belém do Para Convention.

Accordingly, the Committee of Experts is recommending that States continue to increase
the number of shelters, homes for battered women and centers providing comprehensive
support services to women victims of violence and their family members. If necessary,
the States should enter into collaborative arrangements with civil society organizations,
especially women’s organizations that have experience in running these centers and in
providing services to victims of violence against women.
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4.2.
Free specialized services provided by the State''®

Under the Belém do Para Convention, States have an obligation to provide appropriate
specialized services for women who have been subjected to violence. A sizeable percentage
of the victims are poor, disadvantaged women; thus it is essential that they have access to
free specialized services.

Based on the findings of the First Multilateral Evaluation Round, the Committee of Experts
added a question concerning five services: free pre-trial legal counsel; free legal counsel
during trial; free 24-hour national telephone hotlines; health care programs, including
sexual health programs and services for legal interruption of pregnancy, and psychological
counseling, therapy, support and self-help groups.

As for the free pre-trial legal counsel for women victims of violence, during the First
Round, the Committee of Experts agreed that this service should be reserved for women
exclusively and be provided by trained personnel.’'® The Hemispheric Report from the
First Round found that in a number of cases, legal representation as a State service was
being confused with pro bono legal assistance. Pro bono services were provided by civil
society organizations, but not by the State, or were legal advice for men and women alike
on general issues, which meant that the purveyors of these services did not have the
training needed to answer questions related to violence against women.!’

During this Round, the Committee of Experts noticed that these services had increased
slightly. The adoption of comprehensive laws on violence against women and/or national
plans to prevent it paved the way for the creation of specialized legal counsel services.
These services are also provided by offices of the ombudsperson for human rights, by
offices that deal with domestic violence cases, some courts, pro bono legal aid clinics, and
free 24-hour telephone hotlines.!'8 The use of the free telephone hotline is a good practice
and especially helpful to those women who live far away from any urban center, where
most law offices and legal aid clinics are located.

The problems observed during the First Round still persist. Many of these services do not
specialize in violence against women; instead they are either general legal advisory services
or focus on family, intra-family or domestic violence. In a number of cases, it is unclear
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whether the services are free; in other cases it is expressly stated that the services are
partially subsidized, which means that part of the cost is passed on to the user. Some of these
services are provided by State institutions, which are mainly located in the capital cities.

As for free legal counsel during trial, in addition to the obstacles mentioned earlier the
Committee notes that in some States, the free legal representation and specialized services
that the laws establish for women require additional regulation; or the law that establishes
those services has to be reconciled with the regulations governing the institutions
designated to provide the service. This can become an obstacle for women since, until
those provisions are standardized, the service cannot be provided.

In the case of the toll-free 24-hour telephone hotlines,
Many of these services do not the Committee of Experts found the same trend it
specialize in violence against noted during the First Round. Telephone hotlines
women; instead they are are limited in geographic coverage or operate only
either general legal advisory at certain times; or they may be emergency hotlines
services or focus on family, to file complaints about violence of any kind or
intra-family or domestic general emergency hotlines.!'® These lines are
violence. mainly operated by shelters or centers providing
comprehensive support services, which in many
cases are run by civil society organizations, not by
the State. Other types of institutions operating these hotlines include those in charge of
implementing the national plans to end violence against women and, to a lesser extent, the
ombudsperson’s office and the police.

Telephone hotlines to deal with specific types of violence against women were also
reported. Although the service provided by hotlines that specialize in specific types of
violence against women may be better, the aforementioned geographic, financial, and
scheduling constraints may end up making such hotlines less useful to the affected women
specifically, and in preventing violence against women in general.

With regard to health care programs, including sexual health programs and services for
legal interruption of pregnancy, in its First Hemispheric Report, the Committee of Experts
observed that health programs specifically for women victims of violence were either
lacking, or what States reported was the existence of general health programs, without any
indication of how the needs of women victims of violence were addressed. According to
that report, in some cases those programs did exist on paper but could not be implemented
in practice because an appropriation in the budget was lacking.!?°

119. MESECVI (2011), p. 14.
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As happened during the First Round, the Committee received little information about
health services for women victims of violence. The few countries that did answer this
section of the questionnaire made reference to the services provided by the Ministry
of Health, without specifying what those services were; they also reported that these
services were included in HIV/AIDS programs, but did not elaborate. It is particularly
worrisome that no State made any mention of providing sexual health services to
women victims of violence or services for the legal interruption of pregnancy. As noted
in the section on legislation on sexual and reproductive rights,'?! decriminalization of
therapeutic abortions and of abortions as a result of rape would require the adoption of
protocols and the implementation of services for women.

In the case of psychological counseling, therapy,

support and self-help groups, the majority of Itis particularly worrisome
States reported having psychological counseling that no State made any
services provided through rehabilitation programs mention of providing sexual
for women victims of violence, or therapy and health services to women
self-help groups. In the Second Round, the victims of violence or services
Committee observes that the assistance is part of for legal interruption of

the comprehensive services offered by the support pregnancy.
centers and emergency hotlines which cover legal,
psychological and social assistance. This requires
interdisciplinary teams composed of properly trained attorneys, psychologists and/or social
workers, thus ensuring immediate and better coordinated services for users.

Because laws on violence may be gender-neutral and policies may focus on domestic
violence, these kinds of services may end up being provided to the family as a whole,
which may include the assailant. The Committee of Experts is concerned that the objective
of the counseling and therapy might not be to rebuild the woman'’s self esteem and sense
of empowerment, but rather to reconcile her with her assailant.

The Committee of Experts must insist that States need to established free, specialized
services for women victims of violence and their children. At a minimum, these services
should include more shelters, homes for women and comprehensive care centers; pre-trial
legal counseling; legal representation at trial; health services that also cover a woman’s
sexual and reproductive health and legal interruption of pregnancy; and psychological
counseling, therapy and self-help groups.

120. Ibid, p. 16.
121. See supra p. 17 et seq.

Second Hemispheric Report on the Implementation of the Belém do Paré Convention 79



4.3.
Information campaigns to promote these specialized services'?

During the First Multilateral Evaluation Round, the Committee of Experts found that
women were unaware of the legal, psychological and shelter services available should they
experience violence. In this Round, a question was asked about the measures taken to
promote the use of said services.

The Committee was interested to observe the efforts the States have made to publicize
the services available. Some States do this in the context of campaigns to protest violence
against women'?3 or through workshops and training sessions. Greater efforts are now
being made to use all available media, such as radio, the written press or the internet,
which reach a wider and more diverse audience. The means most often used are to publish
brochures and directories of services.

While the Committee of Experts welcomes this progress, it also observes the somewhat
fragmented approach taken in a number of the information campaigns reported. In some
cases, the legal and health services are advertised separately by the agencies charged
with administering them, and their promotion is not
part of a coordinated strategy based on national
plans. The fragmentation is obvious because the
State tends to focus on prevention and punishment

In some cases, the legal and
health services are advertised

separately by the of domestic violence.
agencies charged with

administering them, Hence, the Committee is recommending that the
and their promotion is not States devise strategies for coordinated promotion
part of a coordinated strategy of specialized State services for women victims of
bhased on national plans. violence, preferably based on national plans to end
violence against women. Promotion strategies can
either be worked into campaigns to prevent and
punish violence against women or campaigns to promote women'’s rights; or they could be
part of an organized informational plan that would avoid duplication of effort and spending.
The strategy must also be part of the national plan if it is to receive the funds to operate
and achieve its goals.

122. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table # 10.
123. See supra pp. 23-24.
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4.4,
Evaluation of the services and of client satisfaction'?

In the First Multilateral Evaluation Round, the Committee of Experts recommended that
the functioning of support services for women victims of violence be implemented and
evaluated.'? During the follow-up of that recommendation, no data were available on the
number of clients served, which made it difficult to ascertain the impact of those services,
evaluate them and suggest possible improvements.'?® Given this history, the Committee of
Experts made an addition to the questionnaire for the Second Round to ask whether the
services to victims of violence had been evaluated and whether the clients’ opinions were
requested and taken into account.

In this Round, a significant number of States reported having conducted or having planned
evaluations of these services using independent consultants, in some cases with financial
support from international cooperation agencies. It is also apparent that efforts are being
made to organize information and data from specialized services to make it available to the
general public. Others have opted to survey clients after the service is rendered.

The Committee of Experts is troubled by the fact that the replies from some States are
unclear about the specifics of the evaluations. Some report them in the context of the
evaluation of plans or programs to prevent violence, without further details, so it is unclear
whether the services are covered in that evaluation. Furthermore, as happens in campaigns
to promote the services, the focus of a number of measures is on providing either legal or
health services, but not both. The Committee did not receive any information about any
corrective action or additional measures that were taken to improve the services based on
the outcomes of the evaluations.

The Committee of Experts is therefore reiterating its recommendation that evaluations be
conducted of the specialized services for women victims of violence and their children,
and that the corrective action and measures needed be implemented, thus improving the
services provided.

124. MESECVI/CEVI/doc.168.rev.1 — Hemispheric Report — Table 10.
125. MESECVI (2008), recomendacion 32.
126. MESECVI (2011), p. 17.
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The majority of States did not report what percentage of their general
budgets had been allocated over the last four years to combat violence

against women, which is the information the Committee had requested:;
instead, the figure they supplied was the amount allocated to the issue
of violence against women, expressed in their national currency.

5.1.
Percentage of the budget allocated over the last four years
to combat violence against women'?’

As the Committee of Experts observed during the First Round, the chapter on budget is
particularly important, because economic support for the various programs and services
to prevent, punish and eradicate violence against women ensures the implementation
of those programs and their continuity. It is also evidence of the State’s commitment
and the political resolve of governments to wage the fight to eradicate violence against
women. %8

In this Round, the Committee sees the same problems it found in the previous Round.
First, the budget allocated for gender issues, particularly the prevention and punishment of
violence against women, continues to be insufficient. In a considerable number of States,
the amount allocated ranges between 0.1% and 1% of the national budget, and between
20% and 50% of the budget allocated to the national machinery for women. The majority of
States did not report what percentage of their general budgets had been allocated over the
last four years to combat violence against women, which is the information the Committee
had requested; instead, the figure they supplied was the amount allocated to the issue of
violence against women, expressed in their national currency.

Various States reported the amounts allocated in the national budget for the national
machineries for women, among them the Ministries for Women’s Affairs, the Offices on

127. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 11.
128. MESECVI (2008), p. 36; MESECVI (2011), p. 24.
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Gender or the Institutes of Women. However, they do not itemize the amounts earmarked
for the prevention and punishment of violence against women and those earmarked for
other lines of activity. As a result, the Committee does not have the information it needs
to analyze the appropriation.

Some States report having programs and activities funded mainly by international
cooperation agencies. The Committee of Experts welcomes the international cooperation
that agencies and other States provide to implement laws and programs that serve to
guarantee women'’s right to a life free of violence. External cooperation can be useful
in specific projects or cases, but it is not a permanent solution and does not relieve
governments of their obligation to appropriate funds in their budgets for the design and
execution of national plans and programs.

The States do not report any information on
It is the Committee of amounts allocated to sectors other than the national
Experts’ view that without machinery for women that administer specialized
clear and sufficient services to victims, such as the funds earmarked
budgetary appropriations, for police stations, emergency hotlines and health
the plans, programs and services, which tend to be part of other government
services that treat or serve sectors such as interior, justice and health.

to combat violence against

women cannot be operated It is the Committee of Experts’ view that without
efficiently. clear and sufficient budgetary appropriations, the
plans, programs and services that treat or serve
to combat violence against women cannot be
operated efficiently. Therefore, the Committee is reiterating its recommendations that
States approve budget appropriations for the execution of public policies, plans, and
programs that guarantee quality in preventing, responding to, punishing, and progressively
eradicating violence against women in the public and private spheres, and that the budget
appropriations approved match the severity of the problem in each country.

It is also recommending that States provide more specific information on the budgets
assigned not only for the national machineries for women, also for other government
entities that provide services for women victims of violence.
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The Committee of Experts welcomes the international
cooperation that agencies and other States provide to
implement laws and programs that serve to guarantee
women’s right to a life free of violence. External

cooperation can be useful in specific projects or cases,
but it is not @ permanent solution and does not relieve
governments of their obligation to appropriate funds in
their budgets for the design and execution of national

plans and programs.



5.2.

Percentage of the national budget allocated to entities that
receive complaints, training of public officials, specialized
services, prevention campaigns and health services'®

During the First Round, the Committee of Experts found that not one of the participating
States had information on the budgetary appropriations for the four requested items:
entities that receive complaints; training of public officials; victim care programs or
specialized services; and prevention campaigns. From the replies received, it appears
that the victim care programs received more State funding; the item that was the least
reported was funding for prevention campaigns.!°

In this Round, the Committee received very little information on the appropriations
for each of the above mentioned items, or for the appropriation for health services,
which was a new item added in the questionnaire for this Round. It received even less
information for the four-year period requested on
the questionnaire. Ecuador was the only country
Ecuador was the only country that reported the size of the budgets assigned to
that reported the size of the these programs and services, since all of them are
budgets assigned to these covered in the National Plan to Eradicate Gender-
programs and services, since based Violence and, therefore, included in the
all of them are covered in the appropriation for this Plan. In the other cases, the
National Plan to Eradicate Competent National Authorities, most of which
Gender-based Violence and, are the respective country’s national mechanism
therefore, included in the for women, reported the size of their budgets
appropriation for this Plan. and the amounts earmarked for the services they
administer, which are as a rule the comprehensive
care centers and services; however, they did
not report the amounts allocated for the services administered by other parts of the
government. As in the First Round, specialized services were the only item for which the
States reported having appropriations, although the information provided was incomplete.

The Committee of Experts is troubled by the lack of precise figures on the budgetary
appropriations earmarked for programs and services provided to women victims of
violence. It was struck by how many States either did not report or stated that figures
were either not available or in the possession of entities that operate those services.

129. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table # 11.
130. MESECVI (2011), p. 24.
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Still others said that there was no specific appropriation for the items requested by
the Committee.

Hence, the Committee is again reminding the States of how important it is to have
figures or percentages of the budget that go toward these items, and to know whether
the amounts have increased or decreased in the short- and medium-term.'3! This is a
measurement of the importance that States attach to the prevention and punishment of
violence against women, relative to other areas.

131. Loc. cit.
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CHAPTER 6

Information
nd statistics




Several States have conducted studies and research on
the topic over the last four years. The bodies responsible range

from national mechanisms for women to government
gender observatories and statistical institutes.

6.1.
Government-sponsored studies and research on violence against
women and/or application of the Belém do Para Convention

Given the lack of response on this topic during the First Round, the Committee repeated
the question on government-sponsored studies and research on violence against women
or application of the Belém do Para Convention.

Several States have conducted studies and research on the topic over the last four years.
The bodies responsible range from national mechanisms for women to government
gender observatories and statistical institutes. Government working groups have also
been established to review the implementation of policies relating to domestic violence
or sexual violence and to conduct research prior to the preparation of comprehensive
legislation on violence against women, on the need for shelters and on the evaluation of
specialized services.

The Committee of Experts notes that in some cases provision was made for such research
in national plans on violence against women, giving this work an institutional framework
and assuring the allocation of the required budget resources. It also notes that, in the
absence of budgetary allocations, such research and studies were often sponsored by
international cooperation agencies. In several Caribbean countries, women’s NGOs,
ECLAC and UNFPA have been key in providing advice and sponsoring regional and
sub-regional publications on the topic. In some cases, governments admitted that such
research had been neglected for lack of financial or human resources.
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Given this situation, the Committee of Experts recommends that States should include
studies and research on violence against women in their national policies and plans
against violence, with a view to determining the organizations that will participate in their
coordination, the budget allocated, and the dissemination of the results and publications.

6.2.
Promotion of research on violence against women, in coordination
with civil society organizations and academic centers

As in the First Round, little information was received on the promotion of research on violence
against women in coordination with civil society organizations and academic centers.

States mentioned some research activities conducted in connection with surveys or the
commissioning of studies through tenders. Collaboration is sometimes sought at specific
stages of the research process, such as in data collection or discussion of preliminary
results. These activities are generally covered by the national plans on violence against
women or are part of multi-sectoral projects
sponsored by international cooperation agencies.
Other ways of promoting research in coordination
with NGOs and academia include gender
observatories and web pages that systematize
research on various issues.

Only two countries, Colombia
and Peru, reported that they
had signed cooperation

agreements or national
agreements for gender equity.

The Committee of Experts notes that in the specific
case of academic centers, joint work with the State
authority relates to specific situations and not to ongoing cooperation agreements. Only
two countries, Colombia and Peru, reported that they had signed cooperation agreements
or national agreements for gender equity.
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6.3.

Specialized periodic surveys over the last four years on violence
against women, women’s knowledge of their rights and knowledge
of available government services'3?

Given the lack of information during the First Round, and following the recommendation
made in the first Hemispheric Report, 23 the Committee of Experts added a question on recent
periodic surveys dealing with three issues: violence against women, women’s knowledge of
their rights, and women’s knowledge of available government services.

The Committee of Experts notes that nearly all States Party have conducted surveys on
violence against women over the last four years. Some relate specifically to violence,
while others consist of modules within broader surveys or censuses, such as those
dealing with health. The questions relate primarily to family or domestic violence, violence
against children and adolescents, and sexual violence. This means that, as a minimum,
States have up-to-date information on the dimensions of violence in their countries that
guides the adoption of more appropriate rules and policies for addressing it. Some States
reported having provided prior training to the persons administering the survey.

The Committee is concerned, on the other hand, that very few States have conducted
or are planning to conduct surveys or modules on the level of women’s knowledge of
their rights and of the services available to victims of violence. As to the three countries
that responded to this question, Ecuador is planning to include a module on the topic
in the 2011 ENDEMAIN; Dominica reports that it conducted a survey, but it provides no
information as to the type, the date or the results; and Costa Rica reports that it conducted
a survey on the status of women’s rights in 2008, but it provides no information as to
whether these topics were included.

The Committee of Experts considers that surveys, or a module within a general survey or
census, can help to measure the impact of campaigns and to demonstrate whether they
are helping to make such services more widely known.

Consequently, the Committee recommends that surveys be conducted, or that modules
be included in general surveys or censuses dealing with violence against women,
women’s knowledge of their rights, and knowledge of services available to women victims
of violence.

132. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 12.

133. MESECVI (2008), recommendation 48: Include modules on gender-based violence in the national census and in surveys.
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6.4.

Records on the number and characteristics of incidents of violence
against women accessible to the public, through the police and
other units receiving complaints, the courts, and health services'3*

In the First Round, States Party were still in the process of implementing records in
police stations, courts and prosecution offices and in the health system. Those records
were supposed to compile data on services provided to women victims of violence and
on the profile of users. No State was yet compiling all three records requested.!*®

In the Second Round, there has been a slight increase in records. The police and entities
receiving complaints are the State institutions most widely cited with respect to records
of incidents of violence against women. The Committee of Experts points in particular
to the Bahamas, where figures on cases reported to the police are systematized and
publicized through a web page. The courts and prosecution offices and the health
centers are the institutions least often mentioned, and the information is so vague that
the characteristics, functions or efficiency of their records cannot be known.

Some problems are apparent in implementing these records in countries where the notion
of violence against women is limited to family or domestic violence. Only these data are
collected, to the exclusion of data on other forms of violence against women. Moreover,
data are not disaggregated by sex, and any member of the family may be a victim.

Some States indicated that the records and the data contained in them were not readily
accessible to the public. The Committee notes that in some cases the authorities
themselves were not able to access the data for responding to the questionnaire. It also
notes cases where the information is made public through a second body responsible
for systematizing it, such as a State observatory or a statistical information system.

The Committee of Experts recalls that records constitute a primary source of information
for measuring the magnitude of the problem of violence against women and the
number of women who turn to the justice and health system. As declared in the First
Hemispheric Report

134. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 13.
135. Ibid, page 20.

92 CHAPTER 6 © INFORMATION AND STATISTICS



“In order to produce a timely, high-quality registry of information,
there needs to be investment in raising awareness and in training staff
who are placed in charge; promotion of the use of specialized formats
and the establishment of digitalized information systems, as well as
of coordinated work when registering, systematizing, and publishing
the data. Finally, women need to know their rights, and the method of
presenting complaints needs to be facilitated. 3¢

The Committee of Experts therefore stresses the need to keep records in the police stations,
the courts and prosecution offices, and in the health services, in order to have reliable data
for recognizing the magnitude of violence against women, for gauging the accessibility and
use of services by women victims of violence, and for assessing whether the actions taken to
prevent and punish violence are effective.

6.5.

Information on the number of female victims of violence, number
of prosecutions and convictions for violence against women and
number of femicide cases and convictions'?’

As to the number and characteristics of women victims of violence, during the First
Round it was found that States had no records containing the minimum data essential
for recognizing the profile of victims of violence against women, such as age, civil status,
type of violence or geographic location. While some States cited recent figures, having
available the information requested under this indicator is essential for understanding
the dimensions of the problem of violence, its victims, its perpetrators and its extent.
Without that information it is impossible to design realistic policies or to implement
specific measures to prevent and address such violence.*®

The same pattern is repeated in the Second Round. The majority of States do not
disaggregate the data they collect on violence against women by age, civil status, type
of violence and geographic location. The Committee of Experts is particularly concerned
that many States do not break down the information by sex, which is an indispensable
prerequisite for any data collection system that seeks to track the situation of women. If
this requirement is not fulfilled, according to the four indicators mentioned above, it will
be impossible to establish adequate victim profiles.

136. MESECVI (2008), p. 38.
137. MESECVI/CEVI/doc.168 rev. 1 — Hemispheric Report — Table 14.
138. MESECVI (2011), page 21.
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The Committee also observes a variety of official sources for collecting figures on women
victims of violence. Police stations, prosecution offices and public defenders’ offices are the
bodies most often cited, while the courts and health services are less used. This would seem
to confirm what is said in the section on records of
violence against women, to the effect that the police
or body receiving the information have gone further
in implementing such records than have the courts,
prosecution offices and health services.

The Committee of Experts is
concerned that most States
are not reporting the number
of prosecutions for violence
against women compared to
the total of complaints lodged,

The Committee of Experts is concerned that most
States are not reporting the number of prosecutions
nor the conviction rate. The for violence against women compared to the total
lack of data in both cases number of complaints lodged, nor the conviction
suggests that, in effect, the rate. The lack of data in both cases suggests that,
courts and the prosecution in effect, the courts and the prosecution services
services do not have records do not have records or systems for collecting data
or systems for collecting data based on complaints and criminal prosecutions
based on complaints and relating to violence against women. In some other
criminal prosecutions relating cases there appear to be difficulties of access to
to violence against women. the information collected by the courts, even on
the part of other public agencies.

With respect to victims of femicide each year, by age, civil status and geographic
location, the Committee finds that, as in the First Round, States are providing quantitative
information both on homicide and on murders of women.'3® However, they do not break
down the data by age, civil status or geographic location. The Committee observes that
in several cases the national mechanisms for women obtained the figures by tallying the
cases that appear in the local printed press.

The Committee of Experts appreciates the efforts that States are making to collect
information on gender-related deaths of women, using communication media as
sources. It recalls, however, that this strategy was first used by civil society organizations
to compensate for the lack of official figures. Reliance on tallying cases of violent female
deaths from the media may be a temporary measure while official records are being
implemented, or even an alternative measure to the official count in order to compare
figures, but it is certainly not a substitute for the official data that States are supposed
to provide. Those data must be derived from the records kept by the police, courts and
prosecution offices, and health services.

139. MESECVI (2011), p. 23.
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The Committee of Experts finds that no State provided figures on the annual number of
convictions for femicide compared to the total number of cases registered.

The Committee of Experts therefore reiterates its recommendation from the follow-up
report on the recommendations made during the first multilateral evaluation round, to
the effect that States should implement police and judicial registries to keep statistics on
violent deaths of women. Where such records already exist, it is important to ensure that
data are disaggregated by age, civil status and geographic location.

6.6.

Existence of a mechanism or body for coordination between
national mechanisms for women and public entities that prepare
and compile national statistics

The Committee of Experts has already recommended that States establish coordination
among public entities that develop and collect national statistics and national mechanisms
for women in order to improve the collection of statistics related to violence and gender.4

In the present round, several States reported mechanisms or bodies for coordination
between national mechanisms for women and statistics offices. Those bodies are
responsible for organizing information and making it publicly accessible through such
mechanisms as gender observatories. Colombia and Brazil report the use of such
observatories.

These bodies also tend to be used to coordinate various unified information systems on
violence against women. Among those reported are the Unified Statistical Measurement
System (Costa Rica), the Network of Public and Civil Entities Producing and Using Statistical
Information for Incorporating the Gender Focus (Panama), the National Information System
on Violence against Women (Guatemala) and the Domestic Violence Information System,
now under preparation in Uruguay.

Some States have also reported the creation of gender and statistics units, generally managed
by national mechanisms for women. These entities are responsible for mainstreaming gender
in statistical affairs and proposing indicators for measuring violence against women and
monitoring efforts at prevention, punishment and eradication. Bolivia and Ecuador report
that such units exist or are being created.

140. MESECVI (2008), recommendation 46.
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The Committee is concerned that a large number of States have not specified the body
or mechanism for coordinating between said units, or say they do not have one. Several
responses declare that there are cooperative linkages between statistics offices and
national mechanisms for women, but they provide no further information. In some
cases, data collection is in the hands of a single entity, either the statistics office or the
national mechanism for women.

The Committee of Experts reiterates its recommendation to establish rules for proper

coordination and dialogue between national statistics agencies and national mechanism
for women.
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Recommendations of the Committee of Experts of the
MESECVI to the States Party

Legislation

Articles 1, 2 and 7(c), (e), and (g) of the Belém do Para Convention

Amend and/or harmonize the legal framework concerning the prevention and
punishment of violence against women to bring it into line with the definition of violence
against women established in articles 1 and 2 of the Belém do Para Convention.

Criminalize trafficking in persons and forced prostitution in accordance with the
standards of the “Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, Supplementing the United Nations Convention
Against Transnational Organized Crime” known as the Palermo Protocol, and the
Elements of Crimes of the Rome Statute creating the International Criminal Court,
and adopt measures to protect and provide care for victims, their relatives and
witnesses.

Punish sexual harassment in the workplace, in health and education centers and in
any other sphere, as provided in article 2 of the Belém do Para Convention. Repeal
any provision that revictimizes victims or blocks their attempts to obtain punishment
for those responsible and to seek adequate reparation.

Criminalize sexual violence and rape committed within a marriage or de facto union,
and revise the rules of criminal procedure in order to remove obstacles that could
prevent women from seeking justice in these cases.

Forbid the use of conciliation, mediation and other methods for out-of-court settlement,
as well as the use of the “principle of opportunity” in cases of violence against women,
and harmonize proceedings legislation in accordance with said prohibitions. If they
are already forbidden only in cases of family or domestic violence, the ban should be
expanded to other cases of violence against women.

Adopt measures to prevent and punish femicide, in both public and private spheres.
Monitor enforcement of those measures by judges and prosecutors and remove
any judicial obstacles that may prevent the victims’ relatives from obtaining justice,
or reduce the penalty where the aggressor claims to have acted under the force of
“violent emotion”.

Second Hemispheric Report on the Implementation of the Belém do Paré Convention 97



10.

11.

12.

13.

14.

15.
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Adopt provisions to prevent and punish sexual violence committed in armed conflicts
and in natural disasters.

Adopt provisions to punish sexual violence committed in State institutions, either as
an independent crime or an aggravating factor to the sexual crimes included in the
Penal Code. In the case said violence is covered by the figure of ‘institutional violence’,
ensure that measures are adequate to prevent and punish such violence.

Adopt provisions to criminalize obstetric violence. Define by all appropriate means
the elements that constitute a natural process before, during and after childbirth,
without arbitrary or excessive medication and guaranteeing the free and voluntary
consent of women to procedures related to their sexual and reproductive health. Adopt
an intercultural perspective for including indigenous and afro-descendant people in
health services and respecting their customs and cultural norms.

Legalize interruption of pregnancy on therapeutic grounds, that is to say, to save the
life of the mother or avoid serious or permanent injury to her physical and mental
health. Implement the services in hospitals and health centers and establish care
protocols or guidelines to guarantee women’s access to such procedures.

Legalize the interruption of pregnancy caused by rape. Implement that service in
hospitals and health centers and establish care protocols or guidelines to guarantee
women’s access to such procedures.

Adopt provisions to penalize forced sterilization as a crime and an act tantamount to
genocide, war crimes, and crimes against humanity.

Adopt regulations on artificial insemination and punish those who perform it without
the consent of the victim.

Adopt provisions to guarantee the free distribution of emergency contraceptives in
public health services without distinctions based on social class or membership to
an ethnic group, and ensure their fulfillment by removing any obstacles to their full
implementation.

Adopt provisions to offer emergency prophylactic treatment for HIV/AIDS and other
sexually transmitted diseases in public health services, especially for cases of sexual
violence. Adopt protocols defining the treatment steps and the manner of providing
care for users.

Recommendations



16.

17.

18.

19.

20.

21.

Conduct awareness and prevention campaigns on violence against women and
knowledge and promotion of their rights, preferably within a stable time frame, without
distinctions based on sex, social class or membership to an ethnic group, and establish
mechanisms for evaluating the results.

National plans

Articles 1, 2, 7 and 8(c) and (d) of the Belém do Para Convention

Adopt national intersectoral plans to prevent, punish and eradicate violence against
women, together with mechanisms for their monitoring, evaluation and dissemination,
ensuring civil society, organized communities and social movements’ participation
in the different stages of said plans. Establish penalties for government officials who
fail to implement them.

Define and implement actions or strategies relating to violence against women
within the national plans for other sectors, with particular reference to education,
employment and income generation; poverty eradication; gender equity and equality;
health; HIV/AIDS; and public security and crime prevention.

Develop ongoing training plans on violence against women and on women’s rights
under the Belém do Para Convention for decision-makers and authorities, especially
for government officials and agencies responsible for enforcing legislation or policies
to prevent, punish and eradicate violence against women. These include legislators,
justice and health workers, educators, the military and police forces, social and
community women’s organizations, and specialized centers for dealing with violence.

Institutionalize the participation of civil society, organized communities and social
movements in the design, implementation, monitoring and evaluation of national
plans on violence against women, through the mechanisms deemed most appropriate,
such as participation in high-level commissions, thematic roundtables and broad-
based consultative processes, among others of a binding nature.

Include in national plans on violence against women strategies for cooperation with
the media and advertising agencies in order to publicize women'’s rights, in particular
the Belém do Para Convention. Ensure that they have sufficient budgetary funding
for continuity as well as an impact evaluation mechanism.

Second Hemispheric Report on the Implementation of the Belém do Paré Convention 99



22.

23.

24,

25.

26.

27.

28.

29.

100

Access to justice

Articles 7(d), (f) and 8(c) and (d) of the Belém do Para Convention

Increase the number of entities receiving complaints, especially in non-urban areas
with indigenous or afro-descendant populations, as well as their effectiveness and
inclusive, inter-cultural nature.

Ensure women'’s access to justice by guaranteeing, as a minimum, the availability of
specialized personnel to serve victims and handle their cases throughout the procedural
stages; areas that offer privacy within police stations, courts and health centers; free
legal services specialized in violence against women, provided by the State nationwide;
interpretation services in indigenous languages for victims from ethnic communities
who turn to the judicial system; and confidentiality and data protection both for victims
and for their relatives and witnesses.

Provide information to the Committee on access to justice for indigenous women,
especially regarding the organs and procedures available, the benefits and obstacles
they entail, and the national and customary provisions used to administer justice.

Ensure that protection orders are applied in all cases of violence against women. Monitor
their application as well as conduct evaluations and studies of their implementation
and effectiveness in order to take corrective measures or reinforce them as necessary.

Implement mechanisms to ensure compliance with protection orders granted in favor of
women, their relatives and witnesses. Ensure funds for transfers; rescue mechanisms;
change of identity for victims; witness protection; safe conduct to leave the country;
secure referral networks; and others that the country may deem appropriate.

Adopt and implement protocols for dealing with victims of violence against women in
police stations or entities receiving complaints, prosecution offices and health services.
When appropriate, said protocols shall be translated into indigenous languages.

Conduct studies or compilations on the use of the Belém do Pard Convention and
other international standards relating to violence against women in legal judgments
and opinions, for use as tools in the work of judges, prosecutors, and the judiciary and
law students.

Conduct studies on judgments and opinions containing stereotypes, prejudices, myths
and customs in cases involving women victims of violence, as well as the use of the
victim’s personal history or sexual experience to deny her justice.

Recommendations



30.

31.

32.

33.

34.

35.

36.

Specialized services

Article 8(d) and (f) of the Belém do Para Convention

Establish free specialized services for women victims of violence and their children,
including the creation of more shelters, safe houses and comprehensive care centers;
pre-trial legal assistance; legal representation during the trial; integral health services that
include sexual and reproductive health care as well as legal interruption of pregnancy;
and psychological counseling, therapeutic support and self-help groups.

Establish mechanisms of cooperation with civil society organizations, especially
women’s organizations that have experience in administering shelters and safe houses
and in providing services to women victims of violence.

Design strategies, preferably on the basis of national plans on violence against
women, for coordinated dissemination of specialized State services for women victims
of violence, either as part of campaigns for prevention and punishment of violence
against women or for promoting women’s rights, or as part of an organized, inter-
sectoral dissemination plan.

Conduct evaluations of specialized services for women victims of violence and their
children, and take the corrective actions necessary to improve the care provided to
women.

National budget

Article 7(c) of the Belém do Para Convention

Approve sufficient budget appropriations for the execution of public policies and plans
on the prevention, response, punishment and progressive eradication of violence
against women in the public and private spheres.

Establish mechanisms that allow the provision of information on the percentage of
budgets allocated to national women’s mechanisms.

Identify national budget figures or percentages earmarked for services for women
victims of violence, including: women'’s police stations, prosecution offices and other
entities receiving complaints; training for government officials; specialized services
such as shelters and safe houses, telephone hot lines, free legal advice, free legal
representation and free psychological counseling; campaigns for the prevention of
violence against women and health services for women affected by violence.
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37.

38.

39.

40.

41,

42.
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Information and statistics

Article 8(h) of the Belém do Para Convention

Include in national plans on violence against women research and studies on this topic
in order to determine the budget allocated, and the dissemination and promotion of
results and publications.

Conduct surveys on violence against women, women’s knowledge of their rights, and
knowledge of services available to women affected by violence, or include modules on
the topic in general surveys or censuses.

Keep records in entities receiving complaints, courts and prosecution offices and
health centers, in order to have reliable data for understanding the scope of violence
against women; protecting the privacy of the victims as well as estimating access and
use of services by women affected by violence.

Collect and make public information disaggregated by sex, age, civil status and
geographic location, on the number of women victims of violence; prosecutions for
violence against women; convictions for violence against women; victims of femicide
and convictions for femicide.

Institute registries in police stations and in the judiciary, at the national level,
to keep statistics on femicides, with data disaggregated by age, civil status and
geographic location.

Establish the rules for proper coordination between national statistics agencies and
women’s institutes.

Recommendations



| Annex

Summary of the results of the implementation of the Belém do Para Convention after the first
and second multi-lateral evaluation rounds

The following is a support document for the members of the Committee of Experts of
the Follow-up Mechanism to the Belém do Para Convention (MESECVI), which can be
used by governments, experts, and anyone else interested in quickly finding relevant
information by country, resulting from the evaluation phase.

Through the use of comparative tables, the document presents a summary of the progress
made as well as the setbacks experienced by member States in the implementation of
the Convention during the Second Multilateral Evaluation Round. In order to provide a
more comprehensive picture of the MESECVI process since it began, the document also
includes, when available, information obtained during the First Round.

The comparative tables are based on responses to the questionnaire sent to the
governments by CEVI in April 2010, as well as on the observations made by Competent
National Authorities to the Preliminary Country Reports adopted by the Committee
of Experts during its Sixth Meeting held in August of that same year. The sources of
information for the First Multilateral Evaluation Round were the First Hemispheric
Report (included in the tables as 1st MER 2007) and the Follow-up Report to the
Recommendations of the Committee of Experts to Governments (included in the tables
as 1st MER 2010).

Certain topics such as: insertion of the Convention of Belem do Para in domestic
legislation, reparation for victims, domestic violence, the definition of sexual violence
in penal codes, sanctions for public servants who prevent the full exercise of women’s
sexual and reproductive rights, access to justice for rural women, government studies or
government support for studies on violence against women, and/or the application of the
Convention of Belem do Para were not included in the tables due to the lack of information
or because the answers to the questionnaire were not sufficiently clear. However, all the
topics in the questionnaire are included in the text of the Second Hemispheric Report.
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