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PROSBOL

A Study in Tannaitic Jurisprudence
By SoLomoN ZEITLIN, Dropsie College

TANNAITIC jurisprudence, or, for that matter, any juris- -
prudence, can be studied by two methods, the dogmatic
and the historic. By dogmatic method I mean the study
of the Halaka as codified in the Mishna or in later codices,
and by the historic method I mean the study of the origins
and causes which led to a particular Halaka. A judge or a
rabbi must follow the dogmatic method in deciding the
law. He has to follow the law as it was codified, as it was
decided by previous authorities. A student of the law,
however, cannot follow the dogmatic method. He must in-
vestigate the causes which brought about the enactment
of the law. We know that some laws were enacted as a
result of social, political and economic conditions, and,
therefore, we recognize in the Jewish law the differences
between the Babylonian Talmud and the Palestinian Tal-
mud. These differences are not due merely to those of
interpretation or to various versions of the previous law,
but are related to diverse social and economic conditions
in the given countries.?

I

According to the Pentateuch, every seventh year was
called the sabbatical year, in which “every creditor shall
release that which he had lent unto his neighbor; he shall
not exact it of his neighbor and of his brother because God’s

1 See S. Z., 38" 7pp, .M 0'paw 1% mxbob amaxr Y Masb barn aso
MR 'pTeY NNpDRA ARTIPRA AR P M

2 Ibid. p. 1'e.
P 341
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release had been proclaimed.’’* From tannaitic sources, we
learn that Hillel had introduced Prosbol# by which the
sabbatical year does not release the debt, and the creditor
has the right to demand his loan. According to the same
source, the Prosbol reads as follows: ‘‘I declare before you,
judges in the place, that I shall collect my debt that I may
have outstanding with . .. whenever I desire.””s From the
Mishna we also learn that if the creditor deposited his notes
with the court, he may collect his loan from the debtor
Poown P8 11 1rab pmawe owm. The sabbatical year does
not apply to such a loan.$

Various questions confronted the rabbis of the Middle
Ages. Is Hillel's Takkana of Prosbol the same as =Dwn
ymaww, which is mentioned in the Mishna, or does the
Takkana of Prosbol differ from vmAww aown? If it is the
same, what was the purpose of Hillel's Takkana? And if
it is not the same, then what is the difference, and why
did Hillel introduce the Prosbol, since, according to the
Mishna, if a creditor deposited his notes with the court,
the law of the sabbatical year does not apply to his loan
and he may collect it? The rabbis of the Middle Ages were
divided on this point. Some maintained that Hillel's
Takkana of Prosbol does not differ from the Halaka given
in the Mishna, where it is stated that 7 nab vmaww “own
poown 1R,7 while others held that Hillel’'s Takkana of
Prosbol did differ from this Halaka.?

3 Deut. 15.1-3.

4 Sheb. 10.2, banqs 1pm Y5n ppna; 01377 12 TNk A1 vowd Wwr Yanas
... 550 ppnaw; Git. 4.3,%anmp ppnn Y5a; Sifre, n"op, 1pnn Y5a 18 120
banas.

5 Sheb. ibid., mppaw o7 Noo b wr 03Y 1k 0w Sanas bv wu
nxaww 101 55 nawe *5 vw 20 Yop mbe.

6 Ibid. 10.1.

7 Rashi, Mak. 3b, %51 1pnnw Yanas xn 17 nvab vmaow 2ow; Ket. 89a,
1" 2% vmaww 0w n'yraw voen 89w 15 Yanae pn Yha.

8 R. Nissim, (on Alfasi), Git. 4, 80 M7vY N'OBI KATINTDT "D 1'N
53an9s 1pnb 730 Ab.
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There are other difficulties in connection with the
Takkana of Prosbol. In the text of the Prosbol, the creditor
declares: “I shall collect my debt that I have outstanding
with ...,” from which it is clear that the Prosbol can take
effect only after the loan was made. Yet, according to the
Halaka 9w> o1pwn banms, an antedated Prosbol is legal,
which is in contradiction to the wording of the Prosbol
itself.

II

Before establishing how the institution of the Prosbol
arose, we should give a short survey of the development of
2N ww — creditor’s note. In the Bible, there is no mention
of any written document connected with a loan. Accord-
ing to the biblical law, as well as the Roman law, a debtor
was bound over to his creditor if he did not fulfill his
obligatio ex comtractu, that is, if he did not pay his debt to
his creditor. The latter had the right to take the debtor
or his children in bondage. According to the Roman law,
the creditor had the right to even kill the debtor if he did
not fulfill his obligatio ex contractu.? That the creditor had
certain rights over his debtor or over his children is shown
by the story in the II Kings. We are told that “a certain
woman of the wife of the sons of the prophets cried to
Elisha saying: ‘Thy servant, my husband, is dead, and
thou knowest that thy servant already feared God and the
creditor has come to take unto him my two sons for bond
men!”’* From her complaint, we may conclude with cer-
tainty that in Israel in ancient times if the debtor did
not pay his debts, his creditor had the right to take him
into servitude, or, if he had died, to take his children into
bondage.

9 Comp. Gaii Institutionum Iuris Civilis 111,
. 4.1, o*13pY 1% 1% 2w nr nnpY K3 neIm.
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From Nehemiah we learn that the Jews complained
thus: ‘“We have borrowed money for the king’s tribute
upon our fields and our vineyards. Yet now our flesh
is as the flesh of our brethren, our children as their chil-
dren; and, lo, we bring into bondage our sons and our
daughters to be servants, and some of our daughters are
brought into bondage already; neither is it in our power to
help it; for other men have our fields and our vineyards.”**
Hence, after the Restoration, the debtor’s obligatio was in
the person as well as in the property.

The obligatio in personem — the creditor’s right over the
debtor, even to kill him, was abolished by the Romans in
313 B. C. E. by the Lex Poetelia. The sages, after the
Restoration, abolished the obligatio in personem. They in-
troduced the shtar, which the debtor gave to the creditor, by
which he placed his property as a hypothec. In this manner,
they removed from the creditor the right over the person of
the debtor. It became only an obligatio in rem. The creditor
had the right to seize the property of the debtor, if he did
not pay the debt, but he did not have the right to take him
or his children in bondage.

As we learn from the papyri, as early as the vear 456
B.C.E., the debtor used to give the creditor a note in
which he not only obligated himself to pay the debt but
also, if the debt was not paid, he gave the creditor the right
to seize his property. If the debtor died before the debt
was paid, his children had to pay it. A promissory note,
written in the ninth year of Artaxerxes (456 B. C. E.)
‘reads in part as follows: ‘“You, Meshullam, and your
children, have the right to take for yourself any security
which you may find of mine, till you have full payment of

1 5.1-5, M35 unap 1 013yY N3 N UN3 AR 0'R3ED BMR M. ..
ovInRY 10901 uATe R Sxb .
2 See Gaii, op. cit. I11.
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your money and interest thereon, and I shall have no power
to say to you that I have paid you your money and the
interest on it while this deed is in your hand, nor shall I
have power to lodge a complaint against you before gov-
ernor or judge on the ground that you have taken from me
any security while this deed is in your hand. If I die
without paying you this money and interest thereon, my
children are to pay you this money and interest thereon.
If they do not pay you this money and interest thereon,
you Meshullam have a right to take for yourself any food
or security that you may find of theirs until you have full
payment of your money and interest thereon, and they
shall have no power to lodge a complaint against you before
governor or judge while this deed is in your hand.”’ss

111

Early tannaitic jurisprudence does not speak of 311 ww,
creditor’s note.’s According to the tannaitic law, real prop-
erty can be acquired in three ways;* by money, that is,
when the buyer pays the vendor the value of the property;
by writ, that is, when the vendor transfers the title by writ;
and by possession, that is, by acquiring property through
holding it for a period of time, when the property was previ-
ously res nullius,’s or if there was no claim against it.** By

% ... 3 o2 paber va b noen o1 139y Yo 7Y npbob by ua oben nix
19ap 1520 8 L. .75 e won w3 3o aar keoo3 Jnpbe ’YY np M
... ™3 M 890 P 0 0P 7YY, No. 10. Aramaic Papyri of the Fifth
Century B.C. Edited, with translation and notes, by A. Cowley.
Oxford, at the Clarendon Press. 1923.

12 Comp. also B. K. 175b, mbYn 9m qwwa mbn 9nx Aamn 237 85y o
12 DYDY M PAY T ... RDYPIRT NTMAYY 0YD D ,0°73PWwD DO 1A By
NTaYY 8OYD 8D MMpYR 1 Prn 1B 7an A Yy mYs wrman ke v'ph
RPN

1 Kid. 1.5, apmna) quwa) Ao33 13p) mrans onb v'e 0'od).

1s Also if the buyer held the property for a period of time.

1 axmp. Comp. also Mishna B. B. 3.3, npin nex mywp nny se apm Ya.
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these methods, a pagan slave could be acquired,” as well as
a wife.™®

By introducing 211 9w, the sages not only changed the
rights of the creditor over the debtor but also modified
the biblical laws of releasing the debts in the sabbatical
year. According to the Bible, any debt which outlasted
a sabbatical yvear could no longer be collected. However,
with the introduction of the 2w 1w, the creditor could
collect his debt even though it was not paid before the
arrival of the sabbatical year, on the principle that the
property of the debtor was mortgaged to the creditor at
the time when the note was written, and thus before the
sabbatical year arrived. However, such a note had to be
deposited with the court.”

Such notes were usually kept in the archives of the record
office in the Temple. Josephus relates that the Sicarii,
in order to win the debtors over to their cause, destroyed
the money-lenders’ bonds, kept in the record office* near
the ‘‘bouleuterion,” council chamber (courthouse).?* And
the Mishna refers to this when it says that the sabbatical
laws do not apply to those who deposit creditor’s notes
with the court. On the same principle, if a loan is given
on security, the laws of the sabbatical year do not apply
because, when the debtor gives a pledge or security to the
creditor, it is exchanged for his debt. If the debtor does not
fulfill his obligation, the pledge becomes the property of
the creditor.”? The latter really acquired the pledge at

17 Kid. 1.3.

8 Ibid. 1, AR*32) 70w HO33 NIPI . . . TWRM.

13 Comp. Git. 37a, 12 00 0w . . . ¥1™70 1oKT ©*pY 13 Yo M P Y
'oowo PR 1°2% MY M0WM . .. O_A PN . . . YD WK 0'03) Nrank. Comp.
also #bid. *07 1210 may Y Tw.

© B, J. II, 427, ued’ 4 70 wip éml 74 apxeta Epepov ddavicar
grebdovres TA oguuBbéhaia T&v SedavewkdoTwy kal Tas elowpales mro-
kOpar TV Xpedv.

. qpxetov kal Ty dkpav kal 76 PovAevriplov. Ibid. VI.354.

2 ppwp WK Powon Yy A1 nAw ' Sy Ax powpa Yy vran nx mbon,



PROSBOL—ZEITLIN 347

the time when it was given to him in exchange for the
lien.®s

Thus, a loan to secure which the debtor gave the creditor
a note to be deposited in the archives or in the court
was not released by the sabbatical year, and the creditor
had the right to collect it. However, a loan for which no
note was given and which was only transacted in the
presence of witnesses, or a loan made without any witnesses,
was to be forfeited if not paid before the sabbatical year.
Even when the debtor gave a note to the creditor which
was not deposited in the archives or in the court, (because
the creditor wanted to negotiate the note) the loan could
not be subsequently collected if it was not paid before the
arrival of the sabbatical year.

To avoid such complications and to encourage loans
to the needy, Hillel introduced the Prosbol.* The term
Prosbol is Greek wpos BovAn meaning a declaration by the
creditor before the court (or mpooBoAy meaning ‘‘applica-
tion") in which the creditor states before the court that
any debt which A owes him may be collected at any time
the loan is called.’s Thus, the Prosbol had a two-fold appli-
cation in protecting the creditor from losing his loan; first

Tosefta Sheb. 8.5; by 1958 0w Ywwow . . . poswd 8 . . . hovon by mbon
vno, Yer. Sheb. 10. Comp. also Git. 37a, pnx® '31 0RT. .. P71 NowD
Sya% 1830 MIB APIE MNP WK OR .APTX AN T Nows Anpr 0 Ypab s
Nown MpY N,

33 According to Samuel if one lends one’s neighbor a thousand zuz
and receives as a pledge the handle of a saw, the loan is forfeited, if the
creditor loses the handle, 12v51 11anb 11 xobx monRT (80 N1 Snde o
1 'o5x 73R 89127 jnp 1ax 8YI07 8NP 1Y (Shebuot 43b). Samuel’s opinion
is in accordance with the view anp w193 1 powo.

3 See also R. Nissim (on Alfasi) Git. 4, 110 m7v2 n7'003 RA™IRTD N°D
o'oysby My JrmEe Mos% P Yom pre oo Y banas jpnb g b
no Yy mbob Ax uap YanasT My o7 o,

3 Comp. also L. Blau, Prosbol im Lichte der Griechischen Papyri
und der Rechtsgeschichte. Festschrift zum 50 Jahrigen Bestehen der
Franz-Josef-Landesrabbiner-Schule in Budapest. 1927,
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when the creditor received a note which he did not deposit
with the court, secondly when the loan was transacted
without witnesses.

v

According to the Mishna Sheb.* a o1pw “ww, an ante-
dated note, is invalid, i. e. if the note was written before
the loan was transacted. A postdated note, i. e. if the loan
was transacted in January but the note was written in
February, is legal. The Mishna also says that if a Prosbol
was antedated, opwn ban=p, it is valid and that a post-
dated Prosbol is invalid, %105 9mawm. The general inter-
pretation of this Mishna is that if a Prosbol was written in
February and was dated January, it is valid, because it is
only valid for a loan transacted before January but not valid
for a loan transacted between January and February, al-
though the Prosbol was written in February, and the credi-
tor would lose the benefit of the Prosbol for the loans
transacted between January and February. However, a
postdated Prosbol, i. e. one written in January and dated
February, is not valid, and the creditor cannot collect the
loans.?

According to Maimonides %105 amspm w5 opwn banqo
is to be interpreted that if the Prosbol was written before
the loan was transacted it is valid, and if it was written
after the loan was transacted, it is not valid.®® According

36 Sheb. 10.5, 0*w> o*amyom o0*%105 0B 210 WY,

71 See the Commentary of R. Samson b. Abraham, on Sheb. ad loc.;
Bertinoro, ad loc., 231057 uon 19033 an2w 8P MO WS OIPBR banas
ot ARy 5105 amson banae bax . . . ws omp *wnp 1na.

B amron oo 19 mb 19 9 aban Yanasn inove w0 banae
p*1> neawon ‘s 5ws xam Sanas ano o'méy 2 Awyn abnn poon Mo,

Maimonides, however, retracted in his Mishne Torah, and said that
if the Prosbel was written before the loan had been transacted, it was
not valid. 22w 1y vowo kY& ,Y'pw wr mba 2'mw1 abnn Yanaen ano
5ana9a nuows ek Yanasb nompn mbo bov aow nxxsy .mbaw ank banaon
aw> opwn Yanae 92085 . banapa nvowy mbow omp banven om .
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to others w3 oTpwn Yanb is to be interpreted if the loan
was transacted, let us say, in February, and the Prosbol
was handed in to the court in April but was dated March,
such a Prosbol was valid, because that would be to the
disadvantage of the creditor, since the loans made from
March to April were not included in the Prosbol. However,
b10p 9MNnn i. e. if the loan was transacted, let us say, in
February, and the Prosbol was handed in to the court in
March and was dated April, such a Prosbol was not valid,
because it would be to the advantage of the creditor since
loans made from March until April were included in the
Prosbol.»

5100 97RD 13051 UBE R OR AR . .. WD I ML DIPM 10°3 13N TXD
(3'5 ' ,5am nwow 'n). This contradiction between his Commentary
on the Mishna and between his statement in the Mishne Torah was
noticed by his contemporaries, who asked him for an explanation. He
replied that his statement in the Mishne Torah was correct, while that
in the Commentary on the Mishna represented a first draft and was
made without due deliberation. %an1s ©1sa P wama wnn Adxw
W1TDI WD 192°M2 BYI3T AN P NP *DY RIT TX'D IMRDM 0pIDA
1303 191 POD 13 PRY N3 N1 MNI'AI WIANSY 7B ,AWN . .. D 573 wnb
T13M3 *NAN5Y P390 157 13 DAREDY MWD YITD BITY Y ADY D v T3
201 WPTPT WMMYY TMP W NAND ANXW KDY RNTIOA K7 020N yuw
Syp M mysm Y7 yon 39 o0 790 Y3 200w Ao Yy 1p amxa novon
11372 UpTPTY ANk Sar 2w 1373 My 85Y 305 137 R NowLN At 1507
S 1 ®op XMTDI B 13 0115 D YM NN 1ANOY 0 1Y WA J13 WY
237 553 oo wowow ©tIpa M3 R¥PD 0°37 MoWD DITY Y mwsn s
omab e M PR PIpA 1Y RN DTN DNRIAD PR AYTY T30 DRIND
LTOD 3N3Y. .. OMIKR AT 0937 DMINI DOANNT DMK 9w MIaom myen
(%17 ,1p*49 0»n orIaR ,0'apIT Mawn).

This responsum is of great interest. It reveals that Maimonides
acknowledged that some of the interpretations given in his Commentary
on the Mishna were incorrect, and that this was due to his reliance on the
Geonim. It also shows that he did not altogether admire some of the
Geonim. Comp. also, mwp Ap> (v'5 Yam awoe '), .A%An Yanasa ans
Pan® 5p oo oywaw mn o'e "M ema mawe kYR xnoowna. See also
Isaak ben Abba Mari, ,noows AR Yanaon 121 InR n*wYw Mmbo Y57 R1anom
8m Bp) ®byYs jwh 1Y ww 2 Y1 12 2o Prntaa bantsn wevoe ayea
o mb mba oxw w> oIpwn Yanas PN weM. .. Py KRBT 1avaT
11 AR joma mb on L L. mebe 983 Yanaea 2nob parab mba e joma
(mwy) Y100 9mxa Yanano. See S. Lieberman, 8'm .0MeNn noown.

2 Comp. also R. Nissim Gaon, quoted by R. Isaak ben Abba in
Moy 0. jom3 nank mbs 1> mbm nvyrav v nnk mwa jonua mbaw xova
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It is impossible to accept these interpretations because
in the Mishna the Prosbol is given alongside of the note.
The antedated note,® oIpw "W which is invalid, refers to
the loan. The note was written before the loan was trans-
acted.®* In the same manner, a bostdated note MRD WY
is valid. It does not mean that the date in the note is later
than the writing of the note, but it means that the note
postdated the loan, and such a note is valid. In the same
manner, we must assume in regard to the Prosbol that it
cannot refer to the difference between the time of the writ-

nw 5anaem wIpa oM AYr mnba ne 097 YIm e v nvw mwa
1 o) Yar ...w3 1w mbob opw Yanae b mna jon nsbe 9ana
Y3nT5n nR 0990 1IN L Pee Sw j0°a Popn MYM Nw mwa 1INa 0t
o1 500 7 van nvoe e S jonn Ljom ke Sw avka banasna jor 1ano
12 Pan pr mwrn mbo.

30 gramsom ,0°0100 0P ;N W Y105 AMRDM YD 0IpIwa banas
oMo,

3t Comp. Rashi, Sanh. 32a, mbon omp an2*b ,007pon 2 *we; B. M.
72a, mbo% oopwn; R. H. 2a, mbnb o7pw 2 w2 ark pnand mawssb -
AMRD AN

Maimonides, in his Commentary on the Mishna, interprets -ww
07p to mean that if A borrowed money and gave to the creditor a
note and repaid the loan without getting his note back and then ob-
tained another loan for the same amount, this note is called oIpw WY
and is invalid. pyown 1211 MYy Mo ... YD oDIPBA 2N v IR
A% np pyow 15 an3 mbnw uop pyord 12187 MMA 19 Nk w15 ann pop
13730 YR 12187115 1KY 9w Pod PYDED 12T MY 19 NN . L L 1T WA WD
SR OB JoP MR T3 e Yy 9% hw Pwsaa wwen Ane we navndb
Npw RIM 2D 10D PIMND 1IBRY . . . D105 YN . .. 0TI WA MR WY
158 12 |13nA> 7% oM PAMRDY POIPID PITD AT . . 13 CINR W2 300N MbBA
Avra M peon npb 73 AR 1815 N Tve 233° *5 Yow 13vm 13 15w5 ovanw
... DR R 7N PDIPDOA N w0 e P o1 M. R. Isaak ben Abba
Mari correctly pointed out that this interpretation of Maimonides is
incorrect. 12 MY M 13 Mbw WY PPOIPW "5 WEY PR 1BTD 13 YD M
MM PR 1PN 13 MYe T PIME 0 ‘53 NI RPD KYYID AT RIS
2N e pm oTpw Mt b pon mk jovrb Anob xovbx ok 13 mb
55 &% Yoo poIpon 2N e 8ean b xpY ko o h0s PoTpIon
(1o .\ MwY) ... "% pan. Maimonides in his Mishne Torah apparently re-
tracted what he wrote in his Commentary on the Mishna. 21 *ww
&% o'oon 1k 03 72051 11 85w mmph 13 Aw e s o
201 WY DMPIY PERT BIB ML KDY 1IN PPTIA N30 8YK 0TPD W3 A
MY ‘M wwn (1o &Y A0 WwRw wen Sya bv nd yma A s Pamson
s ,mbu.
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ing of the Prosbol and the affixed date of the Prosbol.
Certainly, we cannot assume that an antedated Prosbol
means that it was written before the loan was transacted,
because a Prosbol written before a loan was transacted
could not be valid since the text of the Prosbol reads ‘‘any
loan which I have.” Therefore, it is quite clear that the loan
must precede the Prosbol and not the Prosbol the loan.s

In the same Tosefta it is stated that Rabban Simon ben
Gamaliel said town wx 1 *31 banap anxbe mbn b5; in the
case of a loan transacted after the Prosbol was written the
sabbatical year does not apply, and the creditor has the
right to collect the loan. There is another variant, however,
which reads that a loan transacted after the Prosbol was
written is oD i. e. it is cancelled by the sabbatical year;
such a Prosbol is not valid.’* This reading undoubtedly is
correct, in spite of the fact that all the great rabbis of the
Middle Ages give the reading vmwn WR 1 0.3 It is im-
possible to assume that Rabban Simon ben Gamaliel held
that a Prosbol, written before the loan is transacted, is
valid, for this would contradict the text of the Prosbol.
The text of the Prosbol, as we said before, is in the past
tense % vw 2 5.3 However, we must explain how such
a change was made in the words of Rabban Simon ben
Gamaliel from wown to vown wR. It seems that the change
was brought about by the erroneous interpretation by some

355 w unp 8% oY oo 5o mwpa o mwbn ank wnavny Paxe.
Rav Nissim Gaon, quoted in mwyn.

3 See Saul Lieberman, 8'n o'noxn noown, ad loc. (%3 mmp Seprme pima,
NN 9 e A PR, G bR abn jaw o maoh v amm vown A
IR MY v ;Y232 ,03077 X1 ]"1 ,¥on 217 9 NURND.

“pxy move% ,pispo poo bop mbynb wen ‘oo N, munom §28%,
xnoon oennb P dReR nIMYnD reap iban web nrab P banaenw
QNI 22 123 1 AN 591 ,'7109 AMRDM 2D DIPpdN ‘7331ﬂ9 :un:rm'? "
brom .1119'7 R'I2 102 R ,RNDDIN] RN RO L7327 A0 ... DRI
LWHT DYOHM ... MO TR TIEAY X7 DI 53!’HDW 'Dl?WT\'ﬂ "2 N1 Mwda

*Rno0WA Yo e Sy o i phn 1o wnaen Sy pbin yavw sn. Tbid.
35 See note 32.
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of the rabbis of the Middle Ages of the passage Yanqm
9w> o7pwit that a Prosbol written before the loan was given
is valid, and %100 amxom that a Prosbol written after the
loan was transacted, is invalid. The present reading in the
Tosefta is due to the interpretation of the rabbis of the
Middle Ages that if the Prosbol was written before the loan
was transacted, the Prosbol is valid.

\%

Some readings in the tannaitic literature reveal that
they were changed to comply with the views held by the
Amoraim and even by the Geonim. It is worth while giving
a few examples.

A Mishna in Eduyyot reads: ‘‘In case a needle was found
in meat the knife and the hands were clean, while the meat
was defiled. If, on the other hand, it is found in the dung,
everything is clean.””s¢ In the Talmud a statement by
Rabbi Akiba is appended to this. It reads as follows:
“We prove our point that there is no defilement of hands
in the temple.””s” This statement was incomprehensible
to the Amoraim. They asked, “Why does he say only,
there is no defilement of the hands in the temple?s® He
should have included vessels, since the knife also is de-
clared clean.” From explanations given by the Babylonian
rabbis it is evident that the underlying reasons for R.
Akiba’s statement were unknown to them.

The Mishna, in my opinion, had the original reading:
NDY WM MW PPI0MY WwAa nkxow v, “‘In case a needle
was found in the meat the knife was clean, while the meat
was defiled.”” Now we can understand R. Akiba’s state-

36 DM PI0AY W33 PRYDIY BAD DY . .. @17 0 KA D TP R R
v Y57 w93 NRXD DR NDY @I MM,

37 PIPDA DT NRDD PRV DT RI'PY 7 R, Pes. 19a.

38 v1ppa 053 o1 NNDIWY 'R RO, ibid.
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ment.? The meat is unclean, because of the needle; the
knife is clean since hands do not defile in the temple. The
schools of Shammai and Hillel decreed that hands defile
every vessel in the temple.# From this Mishna declaring
the knife clean, R. Akiba deduces wot that there is no
defilement of hands in the temple, for, did not the hands
hold the knife? Some compilers of the Talmud, having
before them the statement of R. Akiba wpn3 o*1* nkmw '80
and not having the word o in the Mishna, inserted o so
as to read M oM Poonw and this impelled later
rabbis to ask, Why does not R. Akiba refer to vessels as
well?”’a

Another example may be quoted. It is stated in the
Palestinian Talmud that R. Johanan said that if a master
renounces his right to his slave, he is no longer permitted
to use the services of the latter and has no power to issue
a writ of freedom.#* According to the Babylonian Talmud,
R. Johanan held that if the master renounces his rights to
his slave, the slave regains his freedom, and the master
must issue a writ of freedom to him.# There is a contra-
diction between the Palestinian and the Babylonian Tal-
muds in the statement by R. Johanan as to the status of a
slave. There is no question that in the Babylonian Talmud
the statement by R. Johanan was changed. According to
the Palestinian law (Roman law), if a master renounces
his rights to a slave, the latter does not regain his freedom
but becomes a res nullius.#¢ R. Johanan, who was a Pales-

39 pIPDI 0T NRDIY PN,

# oM o7, Sheb. 13b; Yer. ibid.; Hag. 3, 7, vayp a*m Y110 nayen
[mmpa] 1rbwa wan 8bw 19 oab paow ... Aty name Sy; Yer. dbid. 79d,
o mon 515 phhavs owris wa opis 1o Apa ok WYawn nnr oy
mabm.

4 See S. Zeitlin, The Halaka in the Gospels, HUCA 1, 365-69.

23055 "N 0N 113Pr5 "RET IR 172Y DR TPOLT R IM* ‘1 0Y3 AN 9
Me m 1Y, Yer. Git. 4.

4 MY B PN MM RY 1T3Y PO P 7 ok RN wrM, Git. 39.

4 Rudolph Sohm, The Institutes of Roman Law, p. 173.
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tinian, followed the Palestinian law. Therefore, according
to him, if a master renounces his rights over his slave, he
is no longer entitled to his services nor does he have the
right to issue a writ of freedom, since the slave is no longer
his property. The slave is a res nullius. In Babylonia,
however, there was a different law. Therefore, the state-
ment of R. Johanan was modified to read that the slave
regains his freedom if the owner renounces his rights over
him, but needs a writ of freedom from his owner.4

Another striking example may be cited where the
Geonim changed the reading of the Talmud in accordance
with their theories. In the tractate Sanhedrin of the
Babylonian Talmud, we have a statement that an authori-
zation obtained from the Babylonian Exilarch is valid
both in Babylonia and in Palestine. However, an authori-
zation obtained from the authorities of Palestine is valid
‘there,’ i. e. Palestine, but not ‘here,’ i. e. Babylonia.4
But, according. to the reading, recorded in the Midrash
Wehishir, which is a Palestinian product, anyone who
received an authorization in Palestine could render decisions
in Palestine and in Babylonia. However, if he obtained an
authorization in Babylonia, it is valid for Babylonia but is
void in Palestine.#” We may say with certainty that the
present text, which we have in the Talmud Sanhedrin,
was tampered with, and that the original reading was
2w 8> onmw that the authorization obtained in Palestine
was valid in Babylonia. This change was brought about
by the opinion held by the Babylonian authorities that
they were superior to the Palestinian scholars.+

4 See S. Zeitlin, vwn pon.

46 0nM B3 ROTT WD DAY RIADY AD onnb DRI RIS KOAD NBYDD
2w »np 85 8215 onp p'w . . . KRB RIAY BAAD . . . PPN, P. S.

0% ... Sy wr SR para 11 53330 naver oxw mza Sm bax. ..
<. . oYpY 1350 MY . .. ppInd A3 oK Y333 ban . . . vaw om Sxw pamaw
@vowD 1AM 790 Sxwe pwa baa men by pae.

# See S. Zeitlin, Religious and Secular Leadership, pp. 105-112. It
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VI

From the Tosefta, we learn that the time for writing the
Prosbol was on the eve of the New Year of the post-
sabbatical year, i. e. the beginning of the eighth year.®
However, we have another variant of the same Tosefta,
which states that the time for writing the Prosbol was
on the eve of the New Year of the sabbatical year.s® This
reading is unquestionably correct. According to a Mishna
if a debtor returns his loan to the creditor during the
sabbatical year, the sages will be pleased with him.s* It is

had already noticed by such authorities as the Tosafists that hypo-
thetical passages exist in the Talmud. Comp. Nidah 24a, x99 37 “p8
037 A &S 2ph b pne '3 AR oRpT R ovbe 8 Y7 pPonow 1D
o%yp; comp. also Yeb. 35b, namr Hopb oxpt 8 vbs &Y woby Ho
ob1ym 0137 A 85 v ono ean'dy; B. B. 154b, v'pb v bryb a0 wm
Apvpb X8 12N JBwa AMD WK IRY M 115 08 RIBP 92 Nwp pv '
1 wpon 05 &b Hpba weno A ohys 927 ok &Y.

9 pyoaw 'waw Sv men ora 27y anae by pams nok. See Nachman-
ides’ Commentary on Deut. 15.1, 7”3y %ans pamse xnsowna wxn 199
nyav w3 Sv. Comp. also 3°1 8*2v97 nw.

2 Yo mwn oY 27 1303 K'Yav Yo mwa oxd 27y Sanao pamd cnok
myaw kow. Comp. also Mwyn 950, 39y Sanas vrby pams no's pnTs
pynb 83 8> n*y*aw 37p Sanqo pams nok oW 8M . . . n*Yraw S mon ory
Ty Ayw 523 1Mk 1ams ppaw omp bar nprav 01own IR Pamd PRY 8OR
PYaw 39 ; DwDA PID AT MNBI, YA PRI 37P aNTD Pam3 Nk NI
o1on 852 7Y anomb w1 Sanas pax *5p 13 'an ans 'py 1Y ppraw sbw
Py awn Me Sv ' 37y or jm ... oo, Comp. also Ratner, 1°¥ nans
b, ad loc.

ST )P IM3 ©°03N M MY awa n o, R. Samson, in his commentary
on this Mishna, interprets n°*y*awa to mean the last day of the sabbatical
year, n'¥opa 10% *R N°raw Sv nonk ora. Rashi likewise, gives the same
interpretation (Git. 37b). However, the term n'p*av in the Talmud
always has the connotation of the sabbatical year, and not the post-
sabbatical year or the end of the sabbatical year. Rashi and the other
authorities were apparently compelled to interpret the term n°p*av as
meaning the end of the sabbatical year because, according to the Sifre,
the sabbatical year released debts only at the end of the sabbatical
year. (Comp. Rashi bid.) a7 apwa w mwa nYnnn %1 o092 yav ppo
nnbnna k51 o103 180 MBRA PP AN ... 17 Ak (Sifre Deut.). Comp. also
Ar. 28b; Yer. R.H. 3, 5. See mwyn, ,my'3wa 8pn7 1and an vmosa
85 nmpoav anxb ban. See also Abraham ibn Ezra, Deut. 15.1, ppop
mon nbrna nwow Teyn 0w Yaw. Similarly, the rabbis interpret the
Mishna (Sheb. 10, 2) 921y® »In7 7 DX MED PRI TPOM A5 AR MR
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certain from this Mishna that the sabbatical year releases
the loan, and, therefore, it is impossible to assume that
the time for writing the Prosbol was on the eve of the
New Year of the post-sabbatical year. How could a creditor
write a Prosbol to declare that he would collect any debt
due him when the sabbatical year released all debts? Hence,
it is obvious that the reading of the Tosefta, specifying
the time for writing the Prosbol on the eve of the New
Year of the sabbatical year, is correct. The reading of
the Tosefta is as follows: mwn w1 29y Sanao pam> nok
WP MNNY BYR NP Y CRXMD l?W TIYT WNRT 239y 12N n'yaw '7??
MM 1015 1% ox 95 by nan 1o b, the time of writing
the Prosbol was the eve of the New Year of the sabbatical
year. However, if the Prosbol was written on the eve of
the New Year of the post-sabbatical year and was later
destroyed, the creditor still could collect his debt.

The statement, %100 amsnm w> o1pwn Sanay, an ante-
dated Prosbol is valid and one postdated is invalid, does not
refer to the loan at all but to the sabbatical year. The ex-

vowp as referring to the New Year of the postsabbatical year. In my
opinion the rabbis had to resort to this explanation because of the
Halaka that only the end of the sabbatical year released debts.

Maimonides interprets the Mishna (Mishne Torah) as follows: nx vnw
MR RxoN 99K aynn meyav xxw Sv mwn v oraw nya Sy apbm aven
0'077 1M3R pyrav Mo 0. Maimonides renders the words wmnn i ox
12w as referring to the month of Elul. However, this is questionable.
According to the Palestinian Talmud (Sheb. 10; Sanh. 1), Rab said that
Tishri was never intercalated »o°0 93yn3 8% *2wn 9ok 31. This statement
was questioned by some authorities 1330 8™, because the Mishna said
A2w» vInn 0 oR, which indicates clearly that the phrase vann i ox
121y» in the Mishna refers to the month of Tishri and not Elul.

In my opinion, the Mishna wn1 70 or mwn wr3 npbm 7990 Nk MR
powd 1Y» does not refer to the New Year of the post-sabbatical year
but to the New Year of the sabbatical year. The phrase a:y» vnn
certainly does not mean the month of Elul but the month of Tishri.
Comp. also Yer. Mak. 1, 2, /o8> "7 wkw *8 Wwanb MR1 WwRe non
15 35 M8 M Sm e Mo 1% 1 RT R B0 WDRAY MR KD 1P
MY mwsan pwp 1 85 myn. See 0500 NBBY ‘NI N PSS,

52 See note 50. Comp. also Ratner, 0p. cit.
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pression %105 aMNEM W 0Ipwn Yanae is to be interpreted
to mean that if the Prosbol was written before the arrival of
the sabbatical year it was valid, and the creditor could col-
lect his debt. But, if the Prosbol was written at the end of
the sabbatical year i. e. on the eve of the New Year of the
post-sabbatical year, it is not valid, because all the debts
were cancelled by the sabbatical year.ss However, there
was another opinion that even such a Prosbol was valid,
and that is what the Tosefta says: Sw mwn wx1 29y 120>
©oor 95 vhy man 1on kb wap e p'YR vyraw rxw
m2w o5, This opinion that a postdated Prosbol amn
is valid is also recorded in the Palestinian Talmud: "nm
w5 MND 3 opw pa banasst The statement in the
Palestinian Talmud is the same as that in the Tosefta.
Those who hold that opwn an9p, a Prosbol written
before the loan was executed, is valid in contrast to =ww
5100 oTpwN a promissory note given before the loan was
executed which is invalid, find support in the Tosefta,ss
where it is stated pa %09 5anaa 9ws banapa Yoo i3 wo.
They interpret the word ®1 to mean a promissory note and
explain the Tosefta in the following manner: A postdated
promissory note is valid, while a postdated Prosbol i. e.
a Prosbol written after the loan was transacted, is invalid;
an antedated Prosbol i. e. a Prosbol written before the loan
was executed is valid, while an antedated promissory note
i. e. a note given before the loan was executed, is invalid.s

53 Comp. 7™an1 990, [Avoen] mw Mmob o1pw merrsr — oTpwn Yanas
on 137 Tw*n 990 5109 nyraw Mo kb Amrpm L ws.

s+ See Yer. Sheb. 10, xbx ano pr) w3 9msn 12 01pw 13 Yanas unm
anan nywn).

ss Comp. vy 790; Mnbw narbn Mishna Sheb. ad loc.

6 Comp. *nbx73n1 Amm '3 377> mawen 9op, ed. S. J. Halberstam.
5105 Yanaoa wan ,Yanasa 1o mia qwon xnooINa MINT R PRIAY AYRY
P99 PP 20 v KA nanp Sanaoa Yoo i3 won webwa L. .wia
509 ImRBM w3 0IPWA $3NTD LPw PIMRDM; W RNODINI TDRT KM
(™ ,ppr 8"30°7) o83 21 23 B3 Y109 Sanawa ws Sanaea bws ma.
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While it is true that the word get in the Talmud has also
the connotation of any kind of writ, however, in this
Tosefta, the word get applies only to a writ of divorce. This
is substantiated by the text of the Tosefta in its entirety.
The text of the Tosefta reads as follows: %5 ma w>
W ,wava Yoo nexa ws .3 Swp Yanasa wo banaea
S0 nxbna wo xbna b nera ws  ewa Sop anaa
3. This Tosefta, in my opinion, is to be interpreted
in the following manner: “>an9pa S0 ma w>,” “a writ of
divorce on condition is valid,’’ while a Prosbol on condition
is not valid;” Yanpa =w>, a creditor may include in his
Prosbol the loans which he made to five different people;#
ma 510p, a writ of divorce may be issued by the husband
only against one wife.® 13 %05 banapa ws may be also
interpreted in this way: a Prosbol must be written in the
past tense;®* but a writ of divorce in the past tense is
invalid.6:

mp3'2 Y100 nwNa s, a woman may be acquired in one of
three ways, either by money, by usus or by a writ.® A nna
a levirate marriage may be consummated only by usus.6

Comp. also Ibn Adret, (1" ,1"03 X"3w777 *2170): MNPTD WD KT IMND 1)
w> 9mkn v M3 509 Yanaea ws banaea bwp ma wd phin ‘ona
5105 Yanmy; Yanaea s Sanasa Yoo ma ws xun m phnT ’npoNa
xoym 5109 mxp YanaeT Sanasa bwop amrp urma (B3 ws] wa bwos
e nhs bxx Y ww 20 s ... 035 ;0w banap Sv 1on1 owo xnbon
Sar ... 505 9989 o kY mbme man m Yanas SYoaw nxpy ko
933 W3 RNDDINI NUNT KM ... D'IDTT AYT 191 1108 IMNRD LIT DI OINK
L1 O'NIPI MY [e] AR oRp N 113 @D Yanaea Yios. R. Nissim on
Alfasi, ibid. See Saul Lieberman, op. cit. 2'n.

51 Git. 7.74, neman 1 a0 nr oo *% annw nip by qun . Comp.
also Mordecai, Git. 4.

$8 15195 anx banap ama wx I 1 b mwon, Sheb. 10.

5 Comp. Mishna Git. 3, passim. Comp. also 11 %3 ... mow% 1% an;
500 mox ovb ’bw anow.

6055 poy 2in Y.

6t g1x 555 namo n 7 13 Sv o

& °32) Y3 4033 D' 13 NIP) TN

6 713.10m w2y Ao PRy 13 nasn area. Yeb. S54a, passim.
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neRa Y1op '3 w3, a levirate marriage by an imbecile or
a minor is valid,* however, a marriage by a minor or
imbecile is not valid.f

nx1%ma Yoo ra wa, a writ of divorce made out under
compulsion is valid;®* a halitza (levirate divorce) under
compulsion is invalid,” nx™®na w> a kalitza under false
assumption is valid;® menma Y0 a writ of divorce under
false assumption is invalid.® Thus, we can see from the
wording of the Tosefta that it deals with divorce and
marriage. Hence the expression ma =2 refers to a writ of
divorce.

VII

I believe that we have cleared up the confusion in
the tannaitic literature in regard to Prosbol and are able
to summarize the Takkana of Prosbol, which was intro-
duced by Hillel. Before his time, the creditor in order not
to lose the money which he had loaned to his fellowmen
on account of the sabbatical year, deposited with the court
the promissory note given to him by the debtor. Such a
promissory note had a clause to the effect that the real
property of the debtor was mortgaged to the creditor. In
such a case, the creditor had the right to collect the debt

6 mAxn nR 1B 1P yar [jv] nwvw van. Tosefta bid. 10, 11. Or
11¥92 121 DIRI 13,703 P23 w3 3 Y M Ao,

65 D12%1 | YA |0 MBS DYl M D' WrIp P o, shid. Or
mea ek perp ovb aek xw s 55, Comp. mAwzn 150, Me1na won
5100 nx1dna ws 1508 Meys nxbn s Aews w) A5 "anow mxbra bos
wan s M o ok 1 Y Yion Ay vy mws nyow nxbn [mevna
220087 M AxbA ayh v o e ara by xeoxp 85 Anava Yoo nona
v Y1091 ,8navn oh wean hya no Aaow AnNa oo mowa wam ob
ROINY *D13° ND NG NIDRY PR PO

% > meryn v, Yeb. 106a.

& 150 nevyp nxon, bid.

& nw> nyvd mebn, hid.

% Y100 nymo vy, hid.
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even after the sabbatical year, on the premise that the
property of the debtor was already mortgaged before the
sabbatical year. According to the opinion of the school of
Shammai, anything which ultimately has to be collected is
considered as already collected.” However, that was only
a custom and had not as yet been sanctioned. Hillel intro-
duced the Takkana that the creditor may write a writ —
a Prosbol, even without the knowledge of the debtor,”
in which he declares that he will collect all the debts people
owe him. The Prosbol is valid, whether or not the creditor
has a promissory note, and whether or not the note was
deposited with the court.”? This Takkana Hillel made a
law by supporting it by a verse in the Pentateuch.”? A
Takkana must always be based on the Pentateuch.”

Since the Prosbol, in some ways, took the place of
a promissory note, it had to be similar to it. Since a
promissory note is valid only when it has a clause of
D'D2) NN, 72 so the Prosbol was valid if the debtor has real
property.’ However, if the debtor has no real property,
but the creditor has, the latter may, by legal fiction, assign
part of his property to the debtor and thus write a Prosbol.?¢

The Prosbol was supposed to be written before the eve of
the sabbatical year.”” However, according to some later

7 Git. 37a, "07 "1339 Mard myn v MpRT K7 R 03,

7 See Tosefta B. B. 11, 7, mbnn nyo 85& pbanas pama paw.

7 See above p. 347. The phrase *»13 o' 1%'aw), should be inter-
preted “if the notes are in Rome’ and not “if the judges are in Rome.”
See R. Nissim, Git.; see also, 8113 281 pnx® NRn ,0°503 NV*DY.

13 See Yer. Sheb. 10.2, 131 Sanvm ;nmnn 1o paw Sanasb oo jxop
amn 1375 ymowo Sn ppnws Pamin. Comp. also Sifre, Deut. g na
5anas ppnn 550 19k 1200 7725 vmnww aowa 85 7T voen.

# Comp. S. Zeitlin, The Origin of the Ketubah, JQOR, 1933.

12 Comp. B. M. 13a, n1anx 13 PR 20 90w RD ' 100 IR SRow o8
1 223m 85 *1aywon 85 N3 PR 0°003; YA MLRa 13RI DI MYB IR
M50 Npp wwa 13 (bid. 15b).

75 ypapn Yy xox Sanas pamo pr.

7 e Y3 1w N3 om Y PR or.

77 See above p. 356.
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rabbis, it was to be written before the eve of the post-
sabbatical year. This opinion is due to the new Halaka
that the sabbatical year released debts only at the end of
the year.”

The Prosbol was written before a court of two persons.”
The Talmud relates that Samuel said that the Prosbol was
an ‘act of arrogance of the court; he further said that if he
had authority he would abolish it.* The rabbis of the Tal-
mud had difficulty in explaining Samuel’s statement.® It
seems to me, however, that there is no difficulty whatsoever.
Samuel was of the opinion that the decision of a court of
two persons, while it was valid, was an arrogant act of the
court.’? Thus, the Prosbol which was transacted before a
court of two was, according to Samuel, an act of arro-
gance.$ To the statement of Samuel, the Talmud adds
that Rab Nahman remarked that he would confirm a
Prosbol.# The rabbis of the Talmud again found difficulty
in explaining the words of Rab Nahman.® In my opinion
the words of Rab Nahman are clear. He considered a
court of two persons bona fide® and he said that he had

tried monetary cases alone.®

# See above p. 357.

1 See Git. 32b, 1om3 37 w8 2% 1Ip P M3 v 00 *3% '3 o3 pm M
137 0991 nbp 07 0D PATAY RPBR NIB.

8 Jbid. 36b, . . . ny5war *5on qwrs o8 8T 3Ny Sanan v Swow o
mbo amby 85w orT Yow RN .. .oRA REXIAT KD Mabw own nb opanw
anD 37p3 RN,

8 Comp. zbid.

% Sanh. Sb, LA 7 A3 RPWw KOR P 00T W 0w Sxiow os; Yer.
Ber.

8 77 @XM N3y 8banas w.

8 Git. 36b, mp»px 1R 10M 31,

¢ Comp. ibid.

8 See note 79.

87 Sanh. Sa, *™1'M*3 MNDD "7 17 RN IO (DM 37 1R,

Many theories advanced in relation to the Prosbol were erroneous
due to lack of knowledge of the Talmud. Asan example note the follow-
ing: “Even a progressive like Mar Samuel denounced this abrogation
of a biblical law as an ‘arrogance’, because he himself was remote from
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Although I have dealt with the origin of the Prosbol
and its application during the tannaitic period, and have
presented the difference between 7"3% vmaww -own and
the Takkana of Hillel, I have not discussed the laws of the
Prosbol after the tannaitic period, since my purpose was
to treat only tannaitic jurisprudence.

the sphere of the Palestinian Sabbatical year and acquainted only with
the less capitalistic Babylonia.” We also find the following statement by
another writer: ‘A serious panic was thus averted, and credit once again
operated normally.” (Journal of Religion, Oct. 1946). It is indeed
unfortunate that some writers who have no knowledge of the Tal-
mud write on Jewish history of which theTalmud is the source.



