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PROSBOL 


A Study in Tannaitic Jurisprudence 


By SOLOMON ZEITLIN, Dropsie College 


TANNAITICjurisprudence, or, for that matter, any juris- 
prudence, can be studied by two methods, the dogmatic 
and the historic. By dogmatic method I mean the study 
of the Halaka as  codified in the Mishna or in later codices, 
and by the historic method I mean the study of the origins 
and causes which led to  a particular Halaka. A judge or a 
rabbi must follow the dogmatic method in deciding the 
law. He has to  follow the law as it was codified, as  it was 
decided by previous authorities. A student of the law, 
however, cannot follow the dogmatic method. He must in- 
vestigate the causes which brought about the enactment 
of the law.' We know that  some laws were enacted as a 
result of social, political and economic conditions, and, 
therefore, we recognize in the Jewish law the differences 
between the Babylonian Talmud and the Palestinian Tal- 
mud. These differences are not due merely to  those of 
interpretation or to  various versions of the previous law, 
but  are related to  diverse social and economic conditions 
in the given countries.' 

According to  the Pentateuch, every seventh year was 
called the sabbatical year, in which "every creditor shall 
release that which he had lent unto his neighbor; he shall 
not exact i t  of his neighbor and of his brother because God's 

See S. Z., vrnv i p m ,  ,nav o-yam 1'7 ,aii2r1~19 1 5  1122'7 ,'7ar*n ~ D D  

nr-rn3n~ y ~ o b  v.n9apiDnn nol-rpnn ,rmvn , p ~  
Ibid. p. I'D. 

341 



342 THE JEWISH QUARTERLY REVIEW 

release had been proclaimed."3 From tannaitic sources, we 
learn that Hillel had introduced Prosbol,4 by which the 
sabbatical year does not release the debt, and the creditor 
has the right to demand his loan. According to the same 
source, the Prosbol reads as follows: "I declare before you, 
judges in the place, that I shall collect my debt that I may 
have outstanding with . . . whenever I desire."S From the 
Mishna we also learn that if the creditor deposited his notes 
with the court, he may collect his loan from the debtor 
l V ~ n v t l  n?=hi9niiaa, i ~ i n ; r i .  The sabbatical year does ]I?N ]?1 

not apply to such a loan.6 
Various questions confronted the rabbis of the Middle 

Ages. Is Hillel's Takkana of Prosbol the same as 1DlD;r 

i9niiI)tv, which is mentioned in the Mishna, or does the 
Takkana of Prosbol differ from ivni iov lDln;r? If it is the 
same, what was the purpose of Hillel's Takkana? And if 
it is not the same, then what is the difference, and why 
did Hillel introduce the Prosbol, since, according to the 
Mishna, if a creditor deposited his notes with the court, 
the law of the sabbatical year does not apply to his loan 
and he may collect it? The rabbis of the Middle Ages were 
divided on this point. Some maintained that Hillel's 
Takkana of Prosbol does not differ from the Halaka given 
in the Mishna, where it is stated that 1'1n h  ivniiI)a, i ~ i n ; r  

lYr)nmn1 2 ? ~ , 7  while others held that Hillel's Takkana of 
Prosbol did differ from this Halaka.8 

3 Deut. 15.1-3. 
4 Sheb. 10.2, '721119 lprn '7'77 1'3nn; nvia-tn ID Tnu nr unmn i l3u ' 7 2 r i i ~  

. . . '7'77 lvpnnw; Git. 4.3#'7ariie y3nn '7'77; Sifre, n'op, 113nn '7'77 i i n u  p i n  
'721119. 

5 Sheb. ibid., P13D3D n 1 i V q i ~  03'7 'IN'11'791 '11'7~W ~ U  lo in  '721119 '7w 1911 nr 
nnum 1nr '7, 11a1um "7 wvw 2in '731 3 1 1 ' 7 ~ .  

6 Ibid. 10.1. 
7 Rashi, Mak. 3b, '7'77 113nnw ' 7 a r n ~  uin ,191 n'2'7 i~ni iuw loin; Ket. 89a, 

lilnva'7 l~nlium ioinw nvyvaw unwn u'7m i-13 '72rno 1'3n7 '7'77. 

R. Nissim, (on Alfasi), Git. 4, WID ni iuv niqon2 unvv iNln i  11 '~n'3i 
' 7 a l i i ~lpn'7 l i r i n  nn5. 
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There are other difficulties in connection with the 
Takkana of Prosbol. In the text of the Prosbol, the creditor 
declares: "I shall collect my debt that I have outstanding 
with. .  .," from which i t  is clear that the Prosbol can take 
effect only after the loan was made. Yet, according to the 
Halaka i m >  n-rpltl;r 5~11119,an antedated Prosbol is legal, 
which is in contradiction to the wording of the Prosbol 
itself. 

Before establishing how the institution of the Prosbol 
arose, we should give a short survey of the development of 
2in YDW -creditor's note. In the Bible, there is no mention 
of any written document connected with a loan. Accord-
ing to the biblical law, as  well as  the Roman law, a debtor 
was bound over to his creditor if he did not fulfill his 
obligatio ex contractu, that is, if he did not pay his debt to 
his creditor. The latter had the right to take the debtor 
or his children in bondage. According to the Roman law, 
the creditor had the right to even kill the debtor if he did 
not fulfill his obligatio ex contractu.9 That  the creditor had 
certain rights over his debtor or over his children is shown 
by the story in the I1 Kings. We are told that "a certain 
woman of the wife of the sons of the prophets cried to 
Elisha saying: 'Thy servant, my husband, is dead, and 
thou knowest that thy servant already feared God and the 
creditor has come to take unto him my two sons for bond 
men!"IO From her complaint, we may conclude with cer- 
tainty that in Israel in ancient times if the debtor did 
not pay his debts, his creditor had the right to take him 
into servitude, or, if he had died, to take his children into 
bondage. 

9 Comp. Gaii Znstitutionum Zuris Civilis 111. 

lo 4.1,  o ~ y 5  -JV nu nnp5 na nmm.
15 *-t$* 
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From Nehemiah we learn that the Jews complained 
thus: "We have borrowed money for the king's tribute 
upon our fields and our vineyards. Yet now our flesh 
is as the flesh of our brethren, our children as their chil- 
dren; and, lo, we bring into bondage our sons and our 
daughters to be servants, and some of our daughters are 
brought into bondage already; neither is it in our power to 
help i t ;  for other men have our fields and our vineyards."" 
Hence, after the Restoration, the debtor's obligatio was in 
the person as well as in the property. 

The obligatio in personem - the creditor's right over the 
debtor, even to kill him, was abolished by the Romans in 
313 B. C. E. by the Lex Poetelia." The sages, after the 
Restoration, abolished the obligatio in personem. They in- 
troduced the shtar, which the debtor gave to the creditor, by 
which he placed his property as a hypothec. In this manner, 
they removed from the creditor the right over the person of 
the debtor. I t  became only an obligatio in rem. The creditor 
had the right to seize the property of the debtor, if he did 
not pay the debt, but he did not have the right to take him 
or his children in bondage. 

As we learn from the papyri, as early as the year 456 
B. C. E., the debtor used to give the creditor a note in 
which he not only obligated himself to pay the debt but 
also, if the debt was not paid, he gave the creditor the right 
to seize his property. If the debtor died before the debt 
was paid, his children had to pay it. A promissory note, 
written in the ninth year of Artaxerxes (456 B. C. E.) 
reads in part as foIlows: "You, Meshullam, and your 
children, have the right to take for yourself any security 
which you may find of mine, till you have full payment of 

5.1-5, niva31 11n1au v9i ~ 9 1 3 ~ 5  i1~n1a nNi 11~13nN D W ~ JII~IN mni 
o ' i n ~ 5  1 1 ~ n i ~ i  i ~ m v i117~ 5 ~ 5  llnl. 

See Gaii, op. cit. 111. 
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your money and interest thereon, and I shall have no power 
to say to you that I have paid you your money and the 
interest on it while this deed is in your hand, nor shall I 
have power to  lodge a complaint against you before gov- 
ernor or judge on the ground that you have taken from me 
any security while this deed is in your hand. If I die 
without paying you this money and interest thereon, my 
children are to pay you this money and interest thereon. 
If they do not pay you this money and interest thereon, 
you Meshullam have a right to take for yourself any food 
or security that you may find of theirs until you have full 
payment of your money and interest thereon, and they 
shall have no power to lodge a complaint against you before 
governor or judge while this deed is in your hand.19'3 

Early tannaitic jurisprudence does not speak of nn ium, 
creditor's note.'Sa According to  the tannaitic law, real prop- 
erty can be acquired in three ways;'4 by money, that  is, 
when the buyer pays the vendor the value of the property; 
by writ, that is, when the vendor transfers the title by writ; 
and by possession, that is, by acquiring property through 
holding it for a period of time, when the property was previ- 
ously res nullius,'s or if there was no claim against it.16 By 

13 . . . an i i ID> 11a5~1?a 95 navn ?I la iy  5a 75 np5n5 lu+v l l ~ a i  05vn nlu 
l"7apl 1"7av u5i . . .75 lin5v' inn '12 nqaini nlr umsa lnn5v u51 nnla in? 
. . . l i l a  nlr U ~ D D Illii ]ID n ip  l ~ j y ,  NO. 10. Aramaic Papyri of the Fqth 
Century B. C. Edited, with translation and notes, by A. Cowley. 
Oxford, a t  the Clarendon Press. 1923. 

'38 Comp, also B. K. 175b, n i jn  inu i  iuva n i jn  i n u  m i n  i a i  u j iy  i u u  
la liyuv ' i i  i)niq ' i  . . . unrv iu i  uiiayv oyu nn ,oviayivn ovala nail P'Y 

uiiayv UDYU ?un n in iph lni iqv i iqn 1u nail 5y ni5n ~ n ~ ~ i i  i n  v i n u i  vqp5 
unq' iui '  

I4 Kid. 1.5, nprnai iovai Y D J ~lvpl ni1inu on5 n9Ds1. 
' 5  Also if the buyer held the property for a period of time. 
16 nunn. Comp, also Mishna B. B. 3.3, nprn nllu nlyu nay lvuv npln '7s. 



346 THE JEWISH QUARTERLY REVIEW 

these methods, a pagan slave could be acquired," as  well as  
a wife.I8 

By introducing >in iav,  the sages not only changed the 
rights of the creditor over the debtor but  also modified 
the biblical laws of releasing the debts in the sabbatical 
year. According to the Bible, any debt which outlasted 
a sabbatical year could no longer be collected. However, 
with the introduction of the >ln iew, the creditor could 
collect his debt even though it was not paid before the 
arrival of the sabbatical year, on the principle that the 
property of the debtor was mortgaged to the creditor a t  
the time when the note was written, and thus before the 
sabbatical year arrived. However, such a note had to be 
deposited with the court.'9 

Such notes were usually kept in the archives of the record 
office in the Temple. Josephus relates that the Sicarii, 
in order to win the debtors over to their cause, destroyed 
the money-lenders' bonds, kept in the record officez"ear 
the "bouleuterion," council chamber ( c o u r t h o ~ s e ) . ~ ~  And 
the Mishna refers to this when it says that the sabbatical 
laws do not apply to those who deposit creditor's notes 
with the court. On the same principle, if a loan is given 
on security, the laws of the sabbatical year do not apply 
because, when the debtor gives a pledge or security to the 
creditor, it is exchanged for his debt. If the debtor does not 
fulfill his obligation, the pledge becomes the property of 
the creditor." The latter really acquired the pledge a t  

'7 Kid. 1.3. 
18 Ibid. 1, nN92aricrm Y D J ~nvlpl.. . ilwnn. 
19 Cornp. Git. 37a, 12 wvm icrr . . . iillviin l ion1 wlp5 12 Iiynz, '11 Imii '1  

p n r n  1 ' ~  1'25 ivniiuv i ~ i n i l i  .. . nnil I1n . .. crnwn i19n DVJI ni1inn. Cornp. 
also ibid. l n i  '121~nix5 miyn i c r w .  

B. J. 11, 427, ~ ( € 9 'ti rb n6p h i  7 6  d p x ~ ? a  24~pov b4aviaai 
uneb8ovres 7 6  uvpp6Xara 7ijv b e b a v e i ~ b ~ ~ v  76s eiaaph(eis &no- ~ a l  
~ 6 + a ~  ~ p t ; ~ .T&' 

ax . .. ipxeiov ~ a i  rdv i i~pav  ~ a i  7b ~ovXev7?jpwv. Ibid. VI.354. 
BDWD 1l'N 113WDil 5~ 7211D 2 l i l i l W  l.D 5y I N  IlJWDil 5~ 11'2fl nN 715~7, 
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the time when i t  was given to him in exchange for the 
lien.=3 

Thus, a loan to secure which the debtor gave the creditor 
a note to be deposited in the archives or in the court 
was not released by the sabbatical year, and the creditor 
had the right to collect it. However, a loan for which no 
note was given and which was only transacted in the 
presence of witnesses, or a loan made without any witnesses, 
was to be forfeited if not paid before the sabbatical year. 
Even when the debtor gave a note to the creditor which 
was not deposited in the archives or in the court, (because 
the creditor wanted to negotiate the note) the loan could 
not be subsequently collected if it was not paid before the 
arrival of the sabbatical year. 

T o  avoid such complications and to encourage loans 
to the needy, Hillel introduced the Prosbol.'4 The term 
Prosbol is Greek ~ p o sPovhq meaning a declaration by the 
creditor before the court (or ~pou/3ohqmeaning "applica- 
tion") in which the creditor states before the court that 
any debt which A owes him may be collected a t  any time 
the loan is called.'s Thus, the Prosbol had a two-fold appli- 
cation in protecting the creditor from losing his loan; first 

Tosefta Sheb. 8.5; '79 ijl~tii n i ~  . . . j1t?nwn 11% . ..~ ~ J W D ~ Y'7~lnw ni'7na 
unnn, Yer. Sheb. 10. Comp. also Git. 37a, pnrl .. l1p7 I~JWD1 ~ ~ 7 .  

'7~2'7~ N J D  n i ) ~nlip II'H OH .;rpTr n9nn 1'71 ]lava ;r~igw 21n 'lyaL, lllln 
1i~wnn11pw 2in. 

According to Samuel if one lends one's neighbor a thousand zuz 
and receives as a pledge the handle of a saw, the loan is forfeited, if the 
creditor loses the handle, ]JWDI n-i2n'7 l ~ i rtiB'7H nqDrirn~ N DlNn ~NIDV 1nN 

l r i r  15'7~7 2 ~  Nni) 7 2 ~  ~ n 3N~ID'I ~'71n-1 1'7 (Shebuot 43b). Samuel's opinion 
is in accordance with the view m13 Nin 1'713 711 ~ ~ J W D .  

l4 See also R. Nissim (on Alfasi) Git. 4, ?ID nnaz niVDna ttnv3iH7n 1 1 ' ~  

n~ny~'7w7iy1 ~n~n i iuw llon'7 llrn '737 lvnw~IBD '7 '3  '72111~13.1'7 i i r r n  nn'7 

ng '7y 71'7~5IN v~;ln '72ri i~7 i r y i  oi l2 DI'N. 

15 Comp. also L. Blau, Prosbol im Lichte der Griechischen Papyri 
und der Rechtsgeschichte. Festschrift zum 50 Jahrigen Bestehen der 
Franz-Josef-Landesrabbiner-Schule in  Budapest. 1927. 
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when the creditor received a note which he did not deposit 
with the court, secondly when the loan was transacted 
without witnesses. 

According to the Mishna Sheb.16 a o-rpin ~ D V ,an ante- 
dated note, is invalid, i. e. if the note was written before 
the loan was transacted. A postdated note, i. e. if the loan 
was transacted in January but the note was written in 
February, is legal. The Mishna also says that if a Prosbol 
was antedated, 07plD7 h ~ l l D ,it is valid and that a post- 
dated Prosbol is invalid, ~ D D  The general inter- 1 n l ~ ~ ; r l .  
pretation of this Mishna is that if a Prosbol was written in 
February and was dated January, it is valid, because it is 
only valid for a loan transacted before January but not valid 
for a loan transacted between January and February, al- 
though the Prosbol was written in February, and the credi- 
tor would lose the benefit of the Prosbol for the loans 
transacted between January and February. However, a 
postdated Prosbol, i. e. one written in January and dated 
February, is not valid, and the creditor cannot collect the 

According to Maimonides ~ D Dininnni l V 3  n-rj)ln;fh r l i ~  

is to be interpreted that if the Prosbol was written before 
the loan was transacted it is valid, and if it was written 
after the loan was transacted, it is not valid.28 According 

16 Sheb. 10.5, n l i v ~n*iniunni nq5i~P nlnipinn 2in liuv. 
17 See the Commentary of R. Samson b. Abraham, on Sheb. ad 106.; 

Bertinoro, ad loc., 2inm i~nr i  1 7 ' 7 ~ ~ 2  , i v ~2nxm nipin IIDIV nipinn 5 2 r i i ~  

i~nr  inwv ~ I D Diniunn 5 2 r i i ~52u. . . i v ~0113 w n n  iJin2. 
l8 iniunn .linnn 15 ni51 13 inui n5nn 52 r i i ~n  2inJ9v uin nipin 5 2 1 1 1 ~  

nnin5 ni71vnn 'P . ~ D D  an3 3"nui 2in nvy~i  n$nn l imn ni5w. uini 5 ~ 1 r i i ~  
Maimonides, however, retracted in his Mishne Torah, and said that 

if the Prosbel was written before the loan had been transacted, i t  was 
not valid. 2inJqv i y  UDVD U ~ U  n5nn h r i i ~ n  ,5*yin 11'u ni5n ~ ' n ~ i  2nJ 
52111~2nunvl n1'u h r i i ~ 5nniipn ni5n ~ J ViD1u nurnl .ni5nw inu  h r i i o n  
i v3  nlpinn 521119 1 ~ 1 ~ 5  .nr.nr 5 2 r i i ~ 2nunv1 ni5nv ni ip 52 r i i ~n  nu1 
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to others 7a)a n-rpin;r h r i ~ 5is to be interpreted if the loan 
was transacted, let us say, in February, and the Prosbol 
was handed in to the court in April but was dated March, 
such a Prosbol was valid, because that  would be to the 
disadvantage of the creditor, since the loans made from 
March to April were not included in the Prosbol. However, 
~ D P7nim;r i. e. if the loan was transacted, let us say, in 
February, and the Prosbol was handed in to the court in 
March and was dated April, such a Prosbol was not valid, 
because it would be to the advantage of the creditor since 
loans made from March until April were included in the 
Prosbol.'9 
~ I D D  i w n  iJn3i i lni i n l ~  ON 5 2 ~  ilni n9i?ni 1 ~ ~ 1 2. . . i w 3  i i ~ n  ian3 i r 3 3  

(2'3 U'D ,52111 nulnw '7). This contradiction between his Commentary 
on the Mishna and between his statement in the Mishne Torah was 
noticed by his contemporaries, who asked him for an  explanation. He 
replied that his statement in the Mishne Torah was correct, while that 
in the Commentary on the Mishna represented a first draft and was 
made without due deliberation. 5211ig wii'o2 ] ' in ini i ; r  i n i n  ,n5~w 
I W I ~ ~ D ~II~YDI 1 i2~n2 i ~ ~ qo5 i wn 9 i 2 i  an3 1 i i ~ ; r w  ~ in T r v 3  i n i ~ n n i  nipinn 
inn3 131 3 5 ~  12 I ~ N W11317 in i i 2 m  inn3w ;ID ,mion. . . nrn -pn2 n1wn5 
ii2n2 'n2n3w 1 i2 in  7 x 1  12 nnNrni nwnn wliqo n ~ i +  ylmw nni ,n~wnn wi-rv~2 
2uvn i1pip-11 III~~YW 0113 11 ' i ~nnnn nnrw ~ n p  NiiTnnn in n3"M y*l;rw ni 
5yn uin niyum y.1 ygn 21 nq19in i o ~  i n i w  113wn1i 5y2 2n3w nn 5y w i i ~  
11~1212i ~ p i p i winN 52n 2u9n 1212 i l lWy s5m m n  i r i 2 i  ?inN iuwn~ i  nin i ~ n n  
50 ii ND? ~ i 1 i n n 2  w 9  13 01 13 ?Ji y i i  .ii2?n2 il2n3w ;rn 115 iN2nl 172 111~~yi 
i 2 i  532 nnn IIJW~IW ~ ' 1 ~ ~ 1 ~ 2~ ~ 1 ~ 3 n~wnnwiilg312 n'2-1 nlnipn 0314 Y'IJW 

nnis5 W ~ Wnivvnin 1'1yn 115 is2n1 3"nNi D'I lNli lD nyi5 nv i2 in  nnim i ~ ~ ~ i i  1 1 ~ 1  

.nwn In31 . . . nniN ilvnTi n1i2i;l nnim D~IINIJ nnm 5 w  nii>nni n iy in  
(n~5wiiq ,1nwi9 nl1n n m x  ,nT2nin ni2iwn). 

This responsum is of great interest. I t  reveals that  Maimonides 
acknowledged that some of the interpretations given in his Commentary 
on the Mishna were incorrect, and that this was due to his reliance on the 
Geonim. I t  also shows that he did not altogether admire some of the 
Geonim. Comp. also, n~wn 703 ( ~ ' 5  521'1 na7nw 'n), , n h n  h i ~ i g n  In3 
l'2n5 531 iginn nyunw ~ i n  '111 1 ~ ~ 2  N ~ NNngDin2. See also D'UW ~'IIPJW 

Isaak ben Abba hlari, ,nuown 71% h r i i g n  lni  inN niwy1w ni5n 531 NiInDni 
~ n iup1 s+yn N I W ~15 wvw x n  531 12 2in3 13Tn1x 52iiion N~YIDW nyw2 
i ~ n n715 ni5n DNW i w 3  nipinn 5 2 i i i ~11ni i lwni . . . ip3y NnoDlni 1'2wii 
pi i n w i  10~12 715 mi . . . I ~ I ~ ~ P J  521iign 2 i n ~ 5  1 3 1 7 7 i 5i i ~ 2  m5n ni9r i  10~12 
(i iuy) ~ D D See S. Lieberman, s'n ,D~IIWN~ ngnin. i w 2  h i i i n o .  

' 9  Comp. also R. Nissim Gaon, quoted by R. Isaak ben Abba in 
i iuyn ~ D D .  1 ~ ~ 1 2  ni5nw NJVninN ni5n 15 ni5nl ,n3y32w 5 w  nnN n1w2 10~12 
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I t  is impossible to accept these interpretations because 
in the hlishna the Prosbol is given alongside of the note. 
The antedated note,3"~'1?1~ TDV which is invalid, refers to 
the loan. The note was written before the loan was trans- 
acted.$' In the same manner, a postdated note inrm TDV 

is valid. I t  does not mean that the date in the note is later 
than the writing of the note, but it means that  the note 
postdated the loan, and such a note is valid. In the same 
manner, we must assume in regard to the Prosbol that it 
cannot refer to the difference between the time of the writ- 

l ~ w5 a r i i ~ i liu1ip7 n9lq9ini ,158 ninii5il lnw nq~l+~ y ~ i i n i  ,nqyqaw5 w  nqww7102 

Yv1ln ON 528 . . . 103 7'lW 715~5 PlplD b'2111B 7 5  i l l71 lD1 l  ' 1 5 5 ~11N3 
5 a r i i ~ i lnn n?iflin i in9ui ,nvww 5 w  lolla liunn ni5ni nww nlwa i i n a  0 ~ 1 ~ ~ 1 5  
1 5 1 ~ ~ 1  ,~D?I i n n  5 w  iq9ua 5 a r i i ~ n  1nr ian>i ,~IDDill ' i n  ,n3ww ~ I W  50 ~ D ~ I U  

13 1'212 ])N 7 l lWNl  715~ .  

30 nlininuni ,O"~IDB n9uipinn a1n ~ i u w  .5iug ininurn i s >  niprun '72111~ 
n'lw3. 

3' Comp. Rashi, Sanh. 32a, n i h n  ni ip an315 ,n3nipru7 ain ~ iuw;  B. M. 
72a, ni5u5 nlni?iu" R. H. 2a, ili5u5 nipiu ain i u n  nr9n ]inan5 ,niiun$ 
'IfllND JI'Nl. 

Maimonides, in his Commentary on the Mishna, interprets iuw 
nipin to mean that if A borrowed money and gave to the creditor a 
note and repaid the loan without getting his note back and then ob- 
tained another loan for the same amount, this note is called uipln ium 
and is invalid. llynwn lain1 7 1 5 ~  1'1yl1113 . . . 1l51oB o9nip1nn ain l i ~ ~  

n 5 ~ n1iynw 15 an21 ni5nw IIDD liynw5 lain1 ilrnn 13 i n n  , iun 15 an21 lrnn 
*nim5n lain1 15 inn1 ,'ID ]inn 1iynwn lain1 715 13 inn1 . . . n 9 a  iuwn in011 
, inn IIDD;~ ~ D W  1iwnin iunil i n n  iuw naqn~5 'inn 712 7?7?"7y 15 nlnw 
npqw ni;11 inian l ' i w ~l3iniun i inni . . . 5ioo nwyli . . . uipin nin ninn iurnw 
?IDD la plan75 15 w 9 i  l~ in inn i  ynipiu w i i ' ~71. . .]a ' inn iuni l  a n ~ * i  ;115~;1 

iuwa n i ~ n  1inu;r np5 12 inn1 ~DID ain iuw aln>*w 'u 5aw lawn1 la i 5 w ~nYaiw 
. . .nnn II'N nri ]'ni31n;1 ain 'iuw lnrw -pin ]Dl in&. R. Isaak ben Abba 
Mari correctly pointed out that this interpretation of Maimonides is 
incorrect. ,la 7151 irni  la ni5w iuw 1'DlplD " ~ 1iury 3 m  lnWn 13 m n  '11 
i n n  1 1 ~  la i l i 5 w  iuw ,1*rnin n91w 'oa nain-13 H ~ P I~ ( 5 5 2 ~  nn'5ii y i i ~ i  ni;l;n 
ain ?iuw jlni oipin 7i;n '95 piov ,*inin n ~ i * 5 1  inn5 nn"m nn9n ,la 7151 

5.57 n5i 1 " n o ~  1~nij)inil ain Iiaw nlY1n ''5 nn*5 ,nnw nni ,~"~IDD ]'DlplD;1 
(lot ,iiuy) . . . ''5 31~n. Maimonides in his Mishne Torah apparently re- 
tracted what he wrote in his Commentary on the Mishna. sin 'TOW 

n5i o m n  inin lo13 1 3 7 ~ 5 11'13 n5w ninip5 jna 11111*~;Iw ~ " ~ I D Do*nij)in;~ 
ain ' iav ,in9ip;rv lirm IDID 111~' nnv ~ I I  iuwa ;1a1* lY i rn  van u5n ~ 1 3 1 ~  
ni5n '7) iuwn lnrn n5n 1 i iu  11~nw iuw7 5ya 5 w  in3 y i l7  TIY 1 ' 1 ~ ~19iniun;I 
2.2 ,n1511. 
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ing of the Prosbol and the affixed date of the Prosbol. 
Certainly, we cannot assume that an antedated Prosbol 
means that it was written before the loan was transacted, 
because a Prosbol written before a loan was transacted 
could not be valid since the text of the Prosbol reads "any 
loan which I have." Therefore, it is quite clear that the loan 
must precede the Prosbol and not the Prosbol the l0an.3~ 

In the same Tosefta it is stated that Rabban Simon ben 
Gamaliel said unwn irki ;rr 117 hmr, inkih ;n$n 52; in the 
case of a loan transacted after the Prosbol was written the 
sabbatical year does not apply, and the creditor has the 
right to collect the loan. There is another variant, however, 
which reads that a loan transacted after the Prosbol was 
written is unwn i. e. it is cancelled by the sabbatical year; 
such a Prosbol is not valid.33 This reading undoubtedly is 
correct, in spite of the fact that all the great rabbis of the 
Middle Ages give the reading unvn irki ;rr .17.34 I t  is im- 
possible to assume that Rabban Simon ben Gamaliel held 
that a Prosbol, written before the loan is transacted, is 
valid, for this would contradict the text of the Prosbol. 
The text of the Prosbol, as we said before, is in the past 
tense 15 wlw 2ln However, we must explain how such 
a change was made in the words of Rabban Simon ben 
Gamaliel from unwn to onwn 111~. I t  seems that the change 
was brought about by the erroneous interpretation by some 

"7 n9nw '1n3 ~ ' 7 1,"? w9v '73 nawna latoinD n~i '7n inN inaqn3 19isv. 
Rav Nissim Gaon, quoted in iiuyn. 

33 See Saul Lieberman, N'n o'aiw~i nooln, ad loc. :~NJ"ID '7~prn' Iirna. 
ianDi91 '3 ,inw 7'7 1 ~ .  ('7111 1 ' 7 ~  nr n n n h  i t  nnmi ,unwn nr ' i n  n5n1 u i ~ v  
't'itim i iuyn w'in , y o l V i  ,oaoi;r ,]IN] 1'1 ,yon 21 ''y nimnn. 

34 HXl' ill '5'71 ,plDpDl 3DD '730 7'7~0'7 H'7 'UDWD 11'N. :llnDl'l lJ'D'71. 
NnDDin o~unn'7 1 ' ~n ' 7 ~ w ~ni i iynn i v w ~ y i  .n~i'7nn ' n i ~ ' 7i t i r  '7ari i~nv~ 7 
o m l n  i a ~  ;r~im 11lawqi r  '7yi ,'~IDD iniunni i m  0131nn '73311~ :II~IDD'~ 

uw~;ri ,ia1~'7 ~ ' n v  in2 N>;I ,Nnmina NIIJI~ ND~?I;I ,127 1 1 ~. . . ntaizuini 
DlL7DJ UWD;ll . . . i l D I  TN C'lFilD N17 Dl3lDJ ' 7 2 l l l D ~' ~ ' 7 ~ l l ' ; l"93 N17 71DD2 
'nngDinn '7w nv9in j y  01 '7y p'7in ~'awiv Ria. Ibid.in phn  pi i ~ n ~ v ~  

3s See note 32. 
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of the rabbis of the Middle Ages of the passage h n i p  

i t a 3  o-rpin;l that a Prosbol written before the loan was given 
is valid, and ~ DD i n i N o m  that a Prosbol written after the 
loan was transacted, is invalid. The present reading in the 
Tosefta is due to the interpretation of the rabbis of the 
Middle Ages that if the Prosbol was written before the loan 
was transacted, the Prosbol is valid. 

Some readings in the tannaitic literature reveal that 
they were changed to comply with the views held by the 
Amoraim and even by the Geonim. I t  is worth while giving 
a few examples. 

A Mishna in Eduyyot reads: "In case a needle was found 
in meat the knife and the hands were clean, while the meat 
was defiled. If, on the other hand, it is found in the dung, 
everything is ~lean."3~ In the Talmud a statement by 
Rabbi Akiba is appended to this. I t  reads as follows: 
"We prove our point that there is no defilement of hands 
in the temple."37 This statement was incomprehensible 
to the Amoraim. They asked, "Why does he say only, 
there is no defilement of the hands in the t e m ~ l e ? 3 ~  He 
should have included vessels, since the knife also is de- 
clared clean." From explanations given by the Babylonian 
rabbis it is evident that the underlying reasons for R. 
Akiba's statement were unknown to them. 

The Mishna, in my opinion, had the original reading: 
N D P  iw3;li 1 1 7 ~~ J D ; I W~ W U  n N x D 3 w  P ~ D T . "In case a needle 
was found in the meat the knife was clean, while the meat 
was defiled." Now we can understand R. Akiba's state- 

36 n9i*ni  1 '~~net  ~ 1 ; 1INi e t m  nNrnIw unn 5y . . . (nY1;13;1ID uaYln '1) l y ~ ~  

iinu 527 v i m  ~ N X D Imi ,NDDi m m i  ,niiinu. 
37 D T ~ ) D ~nt i '  nNniu ~ N D  ' 1  ~ D N ,  11'31 u ~ p y  Pes. 19a. 


r v ~ p n ~  Hn'ai, ib id . 
n h i  n'i' nuniu ]*NW 
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ment.39 The  meat is unclean, because of the needle; the 
knife is clean since hands do not defile in the temple. The 
schools of Shammai and Hillel decreed that  hands defile 
every vessel in the temple.4"rom this Mishna declaring 
the knife clean, R. Akiba deduces i 1 7 x  that there is no 
defilement of hands in the temple, for, did not the hands 
hold the knife? Some compilers of the Talmud, having 
before them the statement of R. Akiba m p n 3  09-r9 nNniD ~ 'NW 

and not having the word D"I* in the Mishna, inserted 0919so 
as to read nitino 0919;ll l 1~~ ; l l oand this impelled later 
rabbis to  ask, Why does not R. Akiba refer to  vessels as  
~ e 1 1 ? ~ ~ 4 1  

Another example may be quoted. I t  is stated in the 
Palestinian Talmud that  R. Johanan said that if a master 
renounces his right to his slave, he is no longer permitted 
to use the services of the latter and has no power to  issue 
a writ of freed0m.4~ According to the Babylonian Talmud, 
R. Johanan held that  if the master renounces his rights to 
his slave, the slave regains his freedom, and the master 
must issue a writ of freedom to him.43 There is a contra- 
diction between the Palestinian and the Babylonian Tal- 
muds in the statement by R. Johanan as to  the status of a 
slave. There is no question that in the Babylonian Talmud 
the statement by R. Johanan was changed. According to 
the Palestinian law (Roman law), if a master renounces 
his rights to a slave, the latter does not regain his freedom 
but becomes a res nullius.44 R. Johanan, who was a Pales- 

39 etipna n'i' nnniu yn. 
ot i*ni  TIDY, Sheb. 13b; Yer. ibid.; Hag. 3, 7, 1'i'ayn o m  5nn iayetn 

[;nllna] l n b a  iyln n5et i inrn on5 l ' i ~ n i .  . . mry ninu 5y: Yer. ibid. 79d, 
i inn) nnn 515i 1'5*aun o~et1-1~ i n i  09pi ir  i inn ;ni~na nn r 5 w n  nnn o y ~  
ma5n). 

4' See S. Zeitlin, The Halaka in the Gospels, HUCA I, 365-69. 
4, >in35 ~uet1 i iay nu i p n n  i nn  1ani' ' 1  D D ~il'ni ii2ym5 'nvi i ~ n  inan ' 1  

iiintet UI 1'7, Yer. Git. 4. 
43 ii1n9et u1 i'iri niiqn5 nx' nay i*p9nn lani* 'iinn  nsry innni, Git. 39. 
44 Rudolph Sohm, The Institutes of Roman Law, p. 173. 
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tinian, followed the Palestinian law. Therefore, according 
to  him, if a master renounces his rights over his slave, he 
is no longer entitled to his services nor does he have the 
right to issue a writ of freedom, since the slave is no longer 
his property. The slave is a res nullius. In Babylonia, 
however, there was a different law. Therefore, the state- 
ment of R. Johanan was modified to read that the slave 
regains his freedom if the owner renounces his rights over 
him, but needs a writ of freedom from his owner.45 

Another striking example may be cited where the 
Geonim changed the reading of the Talmud in accordance 
with their theories. In the tractate Sanhedrin of the 
Babylonian Talmud, we have a statement that an authori- 
zation obtained from the Babylonian Exilarch is valid 
both in Babylonia and in Palestine. However, an authori- 
zation obtained from the authorities of Palestine is valid 
'there,' i. e. Palestine, but not 'here,' i. e. Babyl0nia.4~ 
But, according to the reading, recorded in the Midrash 
Wehishir, which is a Palestinian product, anyone who 
received an authorization in Palestine could render decisions 
in Palestine and in Babylonia. However, if he obtained an 
authorization in Babylonia, it is valid for Babylonia but is 
void in Palestine.47 We may say with certainty that the 
present text, which we have in the Talmud Sanhedrin, 
was tampered with, and that the original reading was 
'37n ~ 3 7 5nnm that the authorization obtained in Palestine 
was valid in Babylonia. This change was brought about 
by the opinion held by the Babylonian authorities that 
they were superior to the Palestinian sch0lars.4~ 

45 See S. Zeitlin, win9i i p n .  
46 on21 u3w n m i  ?~;rn on25 n x n i  $Inn nnn5 nnnni ~ 3 2 5  H J ~ DNDVD 

D-w w n  n$ n ~ n 5  nnnn nqw. . . wn ~ 3 7 5  n n m .  . . ppinn, p. 5. 
47 $95 . . . 5lyin i ~ n  yin3 1-17 $ 3 3 3 ~  na9w9 D H ~ Dnip1 5u1 53n.  . . 5 ~ 1 ~ 9  

. . . nwy~5 2352 iiyr . . . ??inn na inn] 5333 5an.  . . ma, lnn1 ' 7 ~~ 9y~naw 
(D~UDDD,172121'IDD) 5nlv9 yin3 533 niwi 59yin 1  ~ . 

4 See S.Zeitlin, Religious and Secular Leadership, pp. 105-112. I t  
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From the Tosefta, we learn that the time for writing the 
Prosbol was on the eve of the New Year of the post- 
sabbatical year, i. e. the beginning of the eighth year.@ 
However, we have another variant of the same Tosefta, 
which states that the time for writing the Prosbol was 
on the eve of the New Year of the sabbatical year.sO This 
reading is unquestionably correct. According to a Mishna 
if a debtor returns his loan to the creditor during the 
sabbatical year, the sages will be pleased with him.sl I t  is 

had already noticed by such authorities as the Tosafists that hypo- 
thetical passages exist in the Talmud. Comp. Nidah 24a, R D ~31 ~ D H  

O'l>l 1V ~5 ~ ' p 5  ~ ' 1 5llnl* '1  na'n'n 1DHpl H?ll ..Y~P ~5 Y'J 1'DDDlD 1*1D> 
~ 5 i y n ;comp. also Yeb. 35b, nawn 5'y5 inn31 nn ,'19h n5 N D ~ Y3 5 i ~  
05iyn 0~x11i3n n5 inna- m i x  c9an3n); B. B. 154b, w'p5 w 9 i  5*y5 l 9 i o i  ~m 
,in'*p5 x'n ian3w luwa n i in  lo in  '1nw llniV '1  15 yon1 ~ i o p  l a  nwnn llniV "15 
i r  HI~DD *D$ nn'5 59~51 n3nD n 5 i ~ i  ~ 5 i y n71 121 ID^ n5. 

49 n9y3aw*NJID 5 w  ;nwn w n ~  sly 5a t i~o  i*$y l*ani> 'now. See Nachman-
ides' Commentary on Deut. 15.1, n'ly 5a t i~o  l*ani>at nnmina l13XD ~ J W  

n9y*aw'HXID 5 ~ .Comp. also a'n n'awln npiw. 
50 5 w  nlwn VNY m y  ran3 n*y9aw 5 w  n~wnDH-I sly 5 x 1 ' 1 ~  lvani> *nnln 

nqyVaw'HJID. Comp. also l ioyn VD, a ly  5arl1o i+y 19ani3 *nnVH jmmJ 
uyn5 ~a n5 n3y*aw a ~ y  5arno l*ani> 'nn9n mnnni . . . n9y*aw5 w  n ~ v nwm 
i y  nyw 5 x 1  inin 19ani3 n * y w  o ~ i p  5an n9y*aw DIJIDD inin l'ani3 ~ 'HV~ 5 n  
n9y9aw m y ;  09wnn p ~ o  . n v i  Tino>, 71wn DNY a1y 5 a r i i ~  ]*an13 ?nn*n 11n~3 

Don n5w i y  an3n"l i~*i la '17 an3 'DI5ari~o p i x  ~ ~ 5 n  pi .n9y9aw 91o5w 
n3y*awn nlw $a, 7.1 m y  01' nini . . . nu9nPn. Comp. also Ratner, 11% nanH 
0*5wn*i,ad toc. 

Sr IIDW nml O ' D J ~n i i  n*y*asa ain 19rnnn. R. Samsm, in his commentary 
on this Mishna, interprets n*y9awato mean the last day of the sabbatical 
year, nvnwa ID*I *H n 9 y w  5w lnnn ova. Rashi likewise, gives the same 
interpretation (Git. 37b). However, the term n'y9aw in the Talmud 
always has the connotation of the sabbatical year, and not the post- 
sabbatical year or the end of the sabbatical year. Rashi and the other 
authorities were apparently compe!led to interpret the term n9y9awas 
meaning the end of the sabbatical year because, according to the Sifre, 
the sabbatical year released debts only a t  the end of the sabbatical 
year. (Comp. Rashi ibid.) norm i~nlztn n h n n  513. o w  yaw ypn 
iIn$*nna n51 n o i ~ a  In3 ~ i n n n  yp IN.. . 1 i  nnn (Sifre Deut.). Comp. also 
Ar. 28b; Yer. R. H. 3, 5. See liuyn, ,n9y'awa npi i i  n'an'7 ain 19rnnn 
~5 n9y9aw ~ n n b  5 2 ~ .  See also Abraham ibn Ezra, Deut. 15.1, ypn 
mwn n h n a  no9nw nwyn O~IW yaw. Similarly, the rabbis interpret the 
Mishna (Sheb. 10,2) i a l y ~@-m;r nqn on mwn w ~ i a  n p h i  n i sn  nn bnrwn 
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certain from this Mishna that the sabbatical year releases 
the loan, and, therefore, it is impossible to assume that 
the time for writing the Prosbol was on the eve of the 
New Year of the post-sabbatical year. How could a creditor 
write a Prosbol to declare that he would collect any debt 
due him when the sabbatical year released all debts? Hence, 
it is obvious that the reading of the Tosefta, specifying 
the time for writing the Prosbol on the eve of the New 
Year of the sabbatical year, is correct. The reading of 
the Tosefta is as follows: nw? wm m y  h t i ~ p191ni>lnn3ki 

w i n  5 w  71w~ a ~ yi y ~ p iTtinw D"YN ,n9y91w w k i ~  12n~,nvy91w5 w  
m i ~ n  1 5 9 ~ ~  the time of writing 151;11 195y ;rail ~ J D~ n k i j , ~ ~  

the Prosbol was the eve of the New Year of the sabbatical 
year. However, if the Prosbol was written on the eve of 
the New Year of the post-sabbatical year and was later 
destroyed, the creditor still could collect his debt. 

The statement, 51~2lnikinni YVJ nipin? 52t119, an ante- 
dated Prosbol is valid and one postdated is invalid, does not 
refer to the loan a t  all but to the sabbatical year. The ex- 

UDDD as referring to the New Year of the postsabbatical year. In my 
opinion the rabbis had to resort to this explanation because of the 
Halaka that only the end of the sabbatical year released debts. 

Maimonides interprets the Mishna (Mishne Torah) as follows: nu unm 
iniu urn11 ,515~ izynji n7y9zw wriD 5 w  njwn wui oi~nm n y i  5y np5ni ;nDn 
n9ninn 3 t i  n 9 y w110 oi9n. Maimonides renders the words wiinn n7n ON 

~ a i y nas referring to the month of Elul. However, this is questionable. 
According to the Palestinian Talmud (Sheb. 10; Sanh. I), Rab said that 
Tishri was never intercalated i 'nv izynl u5 w n  1DN 3'1. This statement 
was questioned by some authorities I n n  uni, because the Mishna said 
iz iyn minn 7'7 nu, which indicates clearly that  the phrase minn 3'7 ON 

mlyn in the Mishna refers to the month of Tishri and not Elul. 
In my opinion, the Mishna winn 7'7 ON n~wnwulz nphr ; n ~ n  nti unimn 

Dawn iziyn does not refer to the New Year of the post-sabbatical year 
but to the New Year of the sabbatical year. The phrase i z i y ~mnn 
certainly does not mean the month of Elul but the month of Tishri. 
Comp. also Yer. Mak. 1, 2, ,11'nun5 w i  11'uv 'DJ iyzin5 ' iu i  i ~ ~ t i v  1 1 ~ ~  
15 In95 v m  uini 5~uin l u ~ i  ,niyn 15 in95 'itii ii9um 'a2 i 1 ~ u n 5  i ~ ~ u m9 i u ~  1 1 ~ ~ 1  

ni5a 71imu~n nwy] In] u5i niyD. See O ~ D D Jncr9nm'NI~J zur pnr9. 
sz See note 50. Comp. also Ratner, op. cit.  
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pression ~ D D 5 1 r i l D  is to be interpreted l m N D 7 1  l a (>  0 '1p107 

to mean that if the Prosbol was written before the arrival of 
the sabbatical year it was valid, and the creditor could col- 
lect his debt. But, if the Prosbol was written a t  the end of 
the sabbatical year i. e. on the eve of the New Year of the 
post-sabbatical year, it is not valid, because all the debts 
were cancelled 'by the sabbatical year.53 However, there 
was another opinion that even such a Prosbol was valid, 
and that is what the Tosefta says: 5~ rnm V N ~l ~ y1 x 3  

~ ~ ~ r i n w  P " ~ N  , n l y l x w  1 5 7 5 1 7 1  ~ 5 y~ 7x1 138 ~ n ~ 51 ~ 1 ~ 1  wrrn 
7 1 l l D  1~15.This opinion that a postdated Prosbol i n w n  
is valid is also recorded in the Palestinian Talmud: 3 ~ n ; r 1  

~ t v a  i n i w  1'3 m p l n  1'1 5 l r l 1 ~ . ~ 4The statement in the 
Palestinian Talmud is the same as that in the Tosefta. 

Those who hold that 0 1 3 1 n 7  j l r i m ,  a Prosbol written 
before the loan was executed, is valid in contrast to low 
~ D P l p 1 D 7  a promissory note given before the loan was D 

executed which is invalid, find support in the Tosefta,ss 
where it is stated o n  ~ I D D5 l r l l P l  1iUa 5 l r 1 1 3 1  ~ DD D l 1  1 D J .  

They interpret the word DI to mean a promissory note and 
explain the Tosefta in the following manner: A postdated 
promissory note is valid, while a postdated Prosbol i. e. 
a Prosbol written after the loan was transacted, is invalid; 
an antedated Prosbol i. e. a Prosbol written before the loan 
was executed is valid, while an antedated promissory note 
i. e. a note given before the loan was executed, is invalid.S6 

53 Comp. n ' ~ n iloo, [nuqnvn] nlo 7105 o,31n 701i901-o,pinn h r i i o  
on 11215 io9n loo ,510~ n9y930 710 inn5 ininnni ,lo>. 

54 See Yer. Sheb. 10, H ~ Hn11n ltnl) 103 inlnn 1.3 o~31n1'3 53rlio Vnni 
3n3n nyon). 

5s Comp. l iuyn loo; nn5o n ~ n h  Mishna Sheb. ad loc. 
s6 Comp. '1i5n3n n,int ' i  >in5 niiuvn i o ~ ,  ed. S. J. Halberstam. 

5 i ~ o  53riio2 i v x  ,52riio2 5ioo i v x  nnoDin2 n m i  nni 1in1n5 7 5 ~ ~ 3 1  
195103 19n,pinnin Iium n9n ln7mn 52riio2 5 i ~ o  u12 i v ~ n  nn5m2 . . . ul2 
5 i ~ o  ininnni i v J  oipinn h r i i o  ,19iv2 1-ininnni; i v ~  n9nninnooina inn, 
(nR9 ,1v1 ,n'3u3i) inn3 >in u13 u13 5105 h r i i m  i v ~,531iim 5105 u12. 
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While it is true that the word get in the Talmud has also 
the connotation of any kind of writ, however, in this 
Tosefta, the word get applies only to a writ of divorce. This 
is substantiated by the text of the Tosefta in its entirety. 
The text of the Tosefta reads as follows: 5100 UIX i ~ a  

5100 n n h a  iva ,nn5na 5\09 nvl i~a~ 1 ~ 3  nnala.;IIUN~ 5 1 ~ ~  

nviyn. This Tosefta, in my opinion, is to be interpreted 
in the following manner: " 5 a n i ~ a  ~ D D "a writ of 012 1~3 , "  

divorce on condition is valid,s' while a Prosbol on condition 
is not valid;'' hrnn Y P ~ ,a creditor may include in his 
Prosbol the loans which he made to five different people;s8 

51~3,a writ of divorce may be issued by the husband 
only against one wife.59 012 ~ D B  may be also $21110> i ~ a  
interpreted in this way: a Prosbol must be written in the 
past tense;60 but a writ of divorce in the past tense is 
inval id6~ 

7 ~ $ 1 ~ 3  3~ 7~tPIa~ V J ,a woman may be acquired in one of 
three ways, either by money, by usus or by a writ.62 A ;Ins 
a levirate marriage may be consummated only by US US.^^ 

Comp. also Ibn Adret, (19 ,lVui n'min 'miin): *Jnpiz iwz ?n i l  ininn mi 
i m 3  ininn ui  ,an  51~3 521ii.m imz , h r i i ~ a  51~3 u13 i m ,195in 'Din2 ~ 
5 1 ~ ~ ,5311'1~2 i v 3  n31n *DI l ~ 5 i n i  nnPoin2i 5 2 1 i i ~ i ;52riio3 113 5 1 ~ 3ill2 

nnyui 51~3 intnn 5 3 r i i ~ i52rii32 51~3 ininn 1iWn1 [ o n  i m ~ ]  u12 5 1 ~ ~ 

nintmi -1153 5xn 7 5  v3v 2in 53 . . . 035 - i i ~ i n52riio 5v i o i l i  oimn nn5lni 
52n . . . $1~3  i ~ q o 5 i  INJD inn5 7157~ nuin nr 521113 5 5 ~ 2 ~  nrm nnnn 
u12 i ~m nnsDin2 n m i  nni . . . o' lnin n y i  pi 5 i ~ o  ininn u1i 0-inin n9inn 
ul o7nij)l niium [inm] qni  innp 2in u12 i v J  5211132 51~3 .  R. Nissim on 
Alfasi, ibid. See Saul Lieberman, op. cit. 2"n. 

57 Git. 7.74,nmiiin 11 ' i n  r i r  o'nnn mnm nin 5y lu9 ]  nr -in. Comp.9 5  

also Mordecai, Git. 4. 
sB 15135 i n n  521119 an12 i i rn inN ID ]ti15 nmnn, Sheb. 10. 
59 Comp. Mishna Git. 3, passim. Comp. also UI n5 an31 '73 . . . 7 ~ ~ 5  

51~3nmn ov5 n5v 2n3Jm. 
-5 m9m 2in 53. 

61 oin 535 ninin nn ? i n  UI 5v 1~11. 

6a m-221 iuv2 1 ~ 3 20'3-1'1 '13 nvpi nmnn. 
63 72 ]~iDl1 iUm1 103 ]*Hi 72 nin11 nn9a. Yeb. 54a, passim. 
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7VN3 5 1 ~ 37D33 lW3, a levirate marriage by an imbecile or 
a minor is ~ a l i d , ~ 4  a marriage by a minor orhowever, 
imbecile is not ~ a l i d . ~ s  

7 n h 2  ~ D nacl112 1 ~ 3 ,  D a writ of divorce made out under 
compulsion is valid? a halitza (levirate divorce) under 
compulsion is invalid167 7rr5n2 1 ~ 2  a halitza under false 
assumption is valid;68 7WllI2 ~ DD a writ of divorce under 
false assumption is invalid.@ Thus, we can see from the 
wording of the Tosefta that it deals with divorce and 
marriage. Hence the expression on  i v 2  refers to a writ of 
divorce. 

VII 

I believe that we have cleared up the confusion in 
the tannaitic literature in regard to Prosbol and are able 
to summarize the Takkana of Prosbol, which was intro- 
duced by Hillel. Before his time, the creditor in order not 
to lose the money which he had loaned to his fellowmen 
on account of the sabbatical year, deposited with the court 
the promissory note given to him by the debtor. Such a 
promissory note had a clause t o  the effect that the real 
property of the debtor was mortgaged to the creditor. In 
such a case, the creditor had the right to collect the debt 

64 nnsn nn ~ i u ~ i  i5y3'0 [ j i l , ~ ]  nuiv win. i ~ p  Tosefta ibid. 10, 11. Or 
]is13 1'31 DllH3 1'3 ,171D31'3 l l l D 3  1'3 n75y N13- 7D3'. 

6s o w n  1ni n s h n  in nii i i l9 on's^ ,inn1 0-'01 inzlz, lupi nuiv, ibid. Or 
nn-3 n~ *n  19miip om5 n1.n wnm nn93 53. Comp. niii lzn ~ D D ,nvii l3 im>n 
~ I D Dnri5n3 i m 3  ~ ~ I D D  i ~nvmiyn n r h  w nmiyn 1111 25 ianD9n nsi5na 5 i ~ o  
i m ~ nm i - ~ inin $37 ?N 11~n 7959 ~ I D D  nyilin u1 nim3 nyilin ns"m [nmii~a 
ianDm3 mi111 nsi5n l'1y5 p9rn '33 ,n7i i i*3 59 n17nnp n5 nn3-3 5 ~1 nmna~ 

n u n  5 1 ~ 3 1,nn35n 0135 nmln 95ya nn mnni nnna onv nmna imJni ,1135 
nmlnm 7n is  nn in15 nlnn1 nI9n 11ni. 

66 '103 nmiyn ill,Yeb. 106a. 
67 J ~ D Bnwyn  n r h ,  ibid. 

n i u  n9yuin n s h ,  ibid. 
69 ~ D Dnyuln 111, ibid. 
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even after the sabbatical year, on the premise that the 
property of the debtor was already mortgaged before the 
sabbatical year. According to the opinion of the school of 
Shammai, anything which ultimately has to be collected is 
considered as already collected.70 However, that was only 
a custom and had not as yet been sanctioned. Hillel intro- 
duced the Takkana that the creditor may write a writ -
a Prosbol, even without the knowledge of the debtor,'ir 
in which he declares that he will collect all the debts people 
owe him. The Prosbol is valid, whether or not the creditor 
has a promissory note, and whether or not the note was 
deposited with the c0urt.7~ This Takkana Hillel made a 
law by supporting it by a verse in the Pentateuch." -4 
Takkana must always be based on the Pentateuch.74 

Since the Prosbol, in some ways, took the place of 
a promissory note, it had to be similar to it. Since a 
promissory note is valid only when it has a clause of 
P9D31n l ' i n ~ , 7 4 ~SO the Prosbol was valid if the debtor has real 
property.75 However, if the debtor has no real property, 
but the creditor has: the latter may, by legal fiction, assign 
part of his property to the debtor and thus write a Pr0sbol.7~ 

'The Prosbol was supposed to be written before the eve of 
the sabbatical year.7' However, according to some later 

Git. 37a, .n1 ? i 2 1 ~ni3i+ i n i yn  l a w  * i n ~ iNin 9 ~ ~n33. w 
7' See Tosefta B. B. 11, 7, n i5m n y i n  N ~ Nl "n1 i i3  p n i >  i 7 ~ w .  
iZ See above p. 347. The phrase 'n i l2 n71in> 1'7'9~1, should be inter- 

preted "if  the notes are in Rome" and not "if the judges are in Rome." 
See R. Nissim, Git . ;  see also, NIX ~ N T  ni17nw.pns3nNn ,G'DDJ 

73 See Yer. Sheb. 10.2, 121 '72tiioi ;711n;r In ~ i n w  52111~5 iJnD itan 
> T i n  1215 iniJno 557 13pn;lwJ ? n n .  Comp. also Sifre, Deut. 17nH nNi 

'731119 13pn7 '757 i i n ~  ,1"35 i7niiew iDin;l j ~ ~ n  851 7 i 9  anwn. 

74 Comp. S. Zeitlin, The Origin of the Ketubah, JQR, 1933. 
na Comp. B. hl. 13a, ni3inn12 ~ H V  i ~ i n m2in law i7.4n '17'7 1 n 1 ~  i n ~ i  

?Tinx n  851 wywnn  ~ ' 7mil 1~ O'DJI; 7~157'law3 1'2 ~i;l1912 niya n i7 inn 

iJnn l  n3n law3 1'3 (ibid. 15b). 
7: ypipn '7y H ' ~ N521119 193ni3 I ~ H .  


76 ~ i n w53 iniw l i n2  17Zrn 15 1-H OH. 


77 See above p. 356. 
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rabbis, i t  was to be written before the eve of the post- 
sabbatical year. This opinion is due to the new Halaka 
that the sabbatical year released debts only a t  the end of 
the ~ e a r . 7 ~  

The Prosbol was written before a court of two pers0ns.7~ 
The Talmud relates that Samuel said that the Prosbol was 
an 'act of arrogance of the court; he further said that if he 
had authority he would abolish it.8"he rabbis of the Tal- 
mud had difficulty in explaining Samuel's ~ t a t emen t .~ '  I t  
seems to me, however, that there is no difficulty whatsoever. 
Samuel was of the opinion that  the decision of a court of 
two persons, while it was valid, was an arrogant act of the 
court.82 Thus, the Prosbol which was transacted before a 

court of two was, according to Samuel, an act of arro-
g a n ~ e . ~ 3To  the statement of Samuel, the Talmud adds 
that Rab Nahman remarked that  he would confirm a 
Prosb01.~4 The rabbis of the Talmud again found difficulty 
in explaining the words of Rab Nahman.ss In my opinion 
the words of Rab Nahman are clear. He considered a 
court of two persons bona fideX6 and he said that he had 
tried monetary cases 

78 See above p. 357. 
79 See Git. 32b, j n n l  a i  i n H  , 1 7 5  r i p  l l i  nva ?a] ? i n  9 3 5  , ' a  ?19a1an1 air 

] ' 19 ' 17  '11591 '1159 03'195 ? I l D l D  ]Xll?5 Nl'DN N1D. 

80 Ibid. 36b, . . . ;l1l$a3~ ~1a5 iyb~3rri9~7 $ ~ i a w  1 n N i  '$in i w w  O N  , ~ ~ l l i i  

753 7 2 . 1 5 ~  ~ 5 1 D N l1 ~ YDY H n  . . . N 1 7  N 9 5 1 n l  HIW'~ '  ~ 1 3 5 1 ~  1 7 5? N i l  'Y2'N 

n n s i n  2132 N n l l t w .  

81 Comp. ibid. 
82 Sanh. 5b, Iirn 1'1 n'a ~ i p l wN ~ H1'1 0n1i1i 1 1 i w  o'lw ~ H I D D~ D H ;Yer. 

Ber. 
83 H 1 9 ' l l  ( H D Y l n )  ~ $ 2 . 1 1 1 9~ 1 3 5 1 ~  'H7 .  


84 Git. 36b, 7 l O ~ ~ p H 
i D N  1 D n l  21. 

8s Comp. ibid. 
86 See note 79. 
87 Sanh. 5a, li1n9anr~raal1li 1 1  H ~ H1113 1an131 ~ D H .  

Many theories advanced in relation to the Prosbol were erroneous 
due to lack of knowledge of the Talmud. As an example note the follow- 
ing: "Even a progressive like Mar Samuel denounced this abrogation 
of a biblical law as an 'arrogance', because he himself was remote from 
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Although I have dealt with the origin of the ~ rosbd l  
and its application during the tannaitic period, and have 
presented the difference between ~ " 2 5i3niiuw iD1n;l and 
the Takkana of Hillel, I have not discussed the laws of the 
Prosbol after the tannaitic period, since my purpose was 
to treat only tannaitic jurisprudence. 

the  sphere of t he  Palestinian Sabbatical year and acquainted only with 
the  less capitalistic Babylonia." We also find the following statement by 
another writer: "A serious panic was thus averted, and credit once again 
operated normally." (Journal of Religion, Oct. 1946). I t  is indeed 
unfortunate tha t  some writers who have no knowledge of the Tal- 
mud write on Jewish history of which theTalmud is the source. 


