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Texas Department of Housing and Community Affairs

PROGRAMMATIC IMPACT IN FISCAL YEAR 2017

The Texas Department of Housing and Community Affairs (“TDHCA”) is the State of Texas’ lead agency
responsible for affordable housing and administers a statewide array of programs to help Texans become more
independent and self-sufficient. Short descriptions and key impact measures for these programs — including the total
number of households/individuals to be served and total funding either administered or pledged for Fiscal Year
2017 (September 1, 2016, through August 31, 2017) — are set out below:

Multifamily New Construction & Rehabilitation:
Provides mechanisms to attract investment capital and to
make available significant financing for the construction and
rehabilitation of affordable rental housing through the
Housing Tax Credit, Multifamily Bond, and Multifamily
Direct Loan programs.

Total Households Served: 8,583
Total Funding: $886,263,818%*

Single Family Homebuyer Assistance, New Construction,
Rehabilitation, Bootstrap, and Contract for Deed:
Assists with the purchase, construction, repait, or rehabilitation of
affordable single family housing by providing grants and loans
through the HOME Single Family Development, HOME
Homeowner Rehabilitation — Assistance, HOME  Homebuyer
Assistance, Amy Young Barrier Removal, and Texas Bootstrap
programs. Stabilizes homeownership in colonias through the HOME

Contract for Deed program.

Total Households Served: 326
Total Funding: $17,323,164

Single Family Homeownership Program:
Provides down payment and closing cost assistance, mortgage
loans, and mortgage credit certificates to eligible households
through the My First Texas Home and Mortgage Credit
Certificates programs.

Total Households Served: 5,870
Total Funding: $870,405,445

Rental Assistance:
Provides rental, security, and utility deposit assistance through
HOME Tenant Based Rental Assistance, and rental assistance
payments through HUD Section 8 Housing Choice Vouchers
and Section 811 Project Based Rental Assistance.

Total Households Served: 1,678
Total Funding: $13,668,121

Weatherization Assistance Program:
Provides funding to help low-income households control
energy costs through the installation of energy efficient
materials and through energy conservation education.

Total Households Served: 3,349
Total Funding: $24,379,360

Homelessness
Funds local programs and services for individuals and families
at risk of homelessness or experiencing homelessness.
Primary programs are the Homeless Housing and Services
program and the Emergency Solutions Grants program.

Total Individuals Served: 36,555
Total Funding: $15,009,483

Comprehensive Energy Assistance Program:
Provides energy utility bill assistance to households with an
income at or below 150% federal poverty guidelines.

Total Households Served: 134,465
Total Funding: $94,482,215

Community Services Block Grant:
Provides administrative support for essential services for low-
income individuals through Community Action Agencies.

Total Individuals Served: 492,727
Total Funding: $31,237,527

Sources: this data comes from the TDHCA 2018 State Low Income Housing Plan and Annual Report draft. Multifamily New Construction & Rehab data come from the most

recent award logs from FY2017 for 4%, 9%, and Direct Loan Applications. Because Multifamily logs are updated on a monthly basis to reflect the changing status of

Applications, this impact statement will also be updated on a monthly basis.

Note: Some households may be served by more than one TDHCA program.

*FY2017 data for the Multifamily program is artificially low, largely due to
federal tax reform’s timing effects on 4% housing tax credit developments. A
significant amount of 4% activity was delayed into the 4 months after FY2017
(Sept., Oct., and Nov., and Dec.).
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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
GOVERNING BOARD MEETING

AGENDA
8:00 AM
November 8, 2018

Texas Capitol Building
Capitol Extension Room E2.022
1100 Congress Avenue
Austin, TX 78701

CALL TO ORDER

RoLL CALL

CERTIFICATION OF QUORUM

J.B. Goodwin, Chair

Pledge of Allegiance - I pledge allegiance to the flag of the United States of America, and to the republic
for which it stands, one nation under God, indivisible, with liberty and justice for all.

Texas Allegiance - Honor the Texas flag; I pledge allegiance to thee, Texas, one state under God, one
and indivisible.

CONSENT AGENDA
Items on the Consent Agenda may be removed at the request of any Board member and considered at
another appropriate time on this agenda. Placement on the Consent Agenda does not limit the possibility of
any presentation, discussion or approval at this meeting. Under no circumstances does the Consent Agenda
alter any requirements under Chapter 551 of the Tex. Gov’t Code, Texas Open Meetings Act. Action may be
taken on any item on this agenda, regardless of how designated.

ITEM 1: APPROVAL OF THE FOLLOWING ITEMS PRESENTED IN THE BOARD MATERIALS:
LEGAL

2)

Presentation, discussion, and possible action regarding the adoption of an Agreed Final
Order concerning Bella Vista Apartments (HTC 05626/Bond 05626/CMTS 4328)

b) Presentation, discussion, and possible action regarding the adoption of Agreed Final

Orders concerning related properties Praitie Estates (HTC 97107/CMTS 1763) and
Homes of Persimmons (HTC 98170/CMTS 2026)

Presentation, discussion, and possible action regarding the adoption of an Agreed Final
Order concerning related properties Western Burgundy (HTC 97088/CMTS 1742), Lee
Seniors (HTC 98093/CMTS 1950), Haymon Krupp (HTC 14127/CMTS 5003), Tays
(HTC 14130/CMTS 5005), Raymond Telles Manor (HTC 14419/CMTS 5063), Lt
Palmer Baird (HTC 14420/CMTS 5064), J.E. Anderson Apartments (HTC
14421/CMTS 5066), Everett Alvarez Apartments (HTC 14423/CMTS 5067), Harry S.
Truman Apartments (HTC 14424/CMTS 5068), Dwight D. Eisenhower Memorial
Apartments (HTC 14425/CMTS 5069), Kennedy Brothers Communities (HTC
14427/CMTS 5071), Aloysius A. Ochoa Apartments (HTC 14428/CMTS 5072),
Lyndon B Johnson Memortial Apartments (HTC 14429/CMTS 5073), Rafael Marmolejo
Jr Memorial Apartments (HTC 14430/CMTS 5074), and Juan Hart Memorial
Apartments (HTC 14431/CMTS 5075)

BOND FINANCE
d) Presentation, discussion, and possible action on Resolution No. 19-009 authorizing the

filing of one or more applications for reservation with the Texas Bond Review Board
with respect to qualified mortgage bonds, authorizing state debt application, and
authorizing the selection of underwriters for the bonds

Jeffrey T. Pender
Deputy General Counsel

Monica Galuski
Director of
Bond Finance



OCI/HTF/NSP DIVISION
e) Presentation, discussion, and possible action on the appointment of Colonia Resident
Advisory Committee members

SECTION 8 PROGRAM
f) Presentation, Discussion, and Possible Action on the 2019 Section 8 Payment Standards
for the Housing Choice Voucher Program

HOMEOWNERSHIP
@) Presentation, Discussion, and Possible Action on the Single Family Mortgage Loan and
Mortgage Credit Certificate Programs Participating Lender List

HOME AND HOMELESSNESS PROGRAMS

h) Presentation, discussion, and possible action on Program Year 2018 Emergency
Solutions Grants Program Awards

1) Presentation, discussion, and possible action to authorize the issuance of the 2018
HOME Investment Partnerships Program Single Family Homeowner Rehabilitation
Assistance Reservation System Notice of Funding Availability and publication in the
Texas Register

j) Presentation, discussion, and possible action to authorize the issuance of the 2018
HOME Investment Partnerships Program Single Family Homebuyer Assistance and
Tenant-Based Rental Assistance Notice of Funding Availability and publication in the
Texas Register

MULTIFAMILY FINANCE
k) Presentation, discussion, and possible action regarding Awards of Direct Loan funds
from the 2018-1 Multifamily Direct Loan Notice of Funding Availability

18259 Cannon Courts Bangs
18223 Harvest Park Apartments Pampa
18274 Hill Court Villas Granbury

) Presentation, discussion, and possible action on a Determination Notice for Housing
Tax Credits with another Issuer

18433 DeWetter Apartments El Paso
18434 Kathy White Apartments El Paso
18437 Ventura at Tradewinds Midland
18439  Tays North Apartments El Paso
18440 Bayshore Towers Pasadena

m) Presentation, discussion, and possible action on the Third Amendment to the 2018-1
Multifamily Direct Loan Notice of Funding Availability

RULES

n) Presentation, discussion, and possible action on the proposed repeal and proposed new
10 TAC Chapter 7 Subchapter C, concerning the Emergency Solutions Grant, and
directing their publication for public comment in the Texas Register

0) Presentation, discussion, and possible action regarding proposed amendments to 10
TAC Chapter 23, Single Family HOME Program Rules, Subchapter B, Availability of
Funds, Application Requirements, Review and Award Procedures, General
Administrative Requirements, and Resale and Recapture of Funds, §23.24 concerning
Administrative Deficiency Process; Subchapter E, Contract for Deed Program, §23.51
concerning Contract for Deed General Requirements, and directing their publication for
public comment in the Texas Register

p) Presentation, discussion, and possible action on an order proposing the repeal of 10
TAC §5.801, Project Access Initiative, and an order proposing new 10 TAC §5.801,
Project Access Initiative, and directing publication for public comment in the Texas
Register

Raul Gonzales

Director of
OCI, HTF, & NSP

Michael De Young
Director of
Community Affairs

Cathy Gutierrez
Director of
Texas Homeownership

Abigail Versyp
Director of

HOME and
Homelessness Programs

Marni Holloway
Director of
MEF Finance

Abigail Versyp
Director of HOME and
Homelessness Programs

Brooke Boston
Director of Programs



q) Presentation, discussion, and possible action on the proposed repeal of 10 TAC Chapter
1, Subchapter B, Accessibility and Reasonable Accommodations; proposed new 10 TAC
Chapter 1, Subchapter B, Accessibility and Reasonable Accommodations, and directing
publication for public comment in the Texas Register

r) Presentation, discussion, and possible action on an order proposing new 10 TAC,
Chapter 1, Subchapter D, Uniform Guidance for Recipients of Federal and State Funds,
§1.411, Administration of Block Grants under Tex. Gov’t Code Chapter 2105, and
directing publication for public comment in the Texas Register

s) Presentation, discussion, and possible action on an order proposing new 10 TAC,
Subchapter D, Uniform Guidance for Recipients of Federal and State Funds, §1.410,
Determination of Alien Status for Program Beneficiaries, and directing publication for
public comment in the Texas Register

t) Presentation, discussion, and possible action on an order adopting the repeal of 10 TAC
§6.404, Distribution of Weatherization Assistance Program Funds, and an order
adopting new 10 TAC §6.404, Distribution of Weatherization Assistance Program
Funds, without changes, and directing that they be published for adoption in the Texas
Register

u) Presentation, discussion, and possible action on an order adopting the repeal of 10 TAC
Chapter 10, Subchapter A, concerning General Information and Definitions, Subchapter
B, concerning Site and Development Requirements and Restrictions, Subchapter C,
concerning Application Submission Requirements, Ineligibility Criteria, Board Decisions
and Waiver of Rules for Applications, Subchapter D, concerning Underwriting and Loan
Policy, and Subchapter G, concerning Fee Schedule, Appeals and Other Provisions, and
directing its publication in the Texas Register

v) Presentation, discussion, and possible action on an order adopting the repeal of 10 TAC
Chapter 13 concerning the Multifamily Direct Loan Program Rule, and an order
adopting the new 10 TAC Chapter 13 concerning the Multifamily Direct Loan Program
Rule, and directing its publication in the Texas Register

w) Presentation, discussion, and possible action on an order adopting the repeal of 10 TAC
Chapter 12 concerning the Multifamily Housing Revenue Bond Rules, and an order
adopting the new 10 TAC Chapter 12 concerning the Multifamily Housing Revenue
Bond Rules, and directing its publication in the Texas Register

CONSENT AGENDA REPORT ITEMS

ITEM 2: THE BOARD ACCEPTS THE FOLLOWING REPORTS:

a) TDHCA Outreach Activities, (October-November)

b) Report on the Department’s 4th Quarter Investment Report in accordance with the
Public Funds Investment Act

c) Report on the Department’s 4" Quarter Investment Report relating to funds held under
Bond Trust Indentures

ITEM 3: ACTION ITEMS
EXECUTIVE

a) Presentation, discussion, and possible action to grant certain authority to the Director
of Administration and designating an Acting Director

ADMINISTRATION
b) Presentation, discussion, and possible action to adopt a resolution regarding designating
signature authority and superseding previous resolutions in this regard

Michael De Young
Director of
Community Affairs

Marni Holloway
Director of
MEF Finance

Teresa Morales
Manager of
Multifamily Bonds

Michael Lyttle
Director of
External Affairs

David Cervantes
Director of
Administration
Monica Galuski
Director of

Bond Finance

J.B. Goodwin
Board Chair

David Cervantes
Director of Administration



COMPLIANCE

¢) Presentation, discussion, and possible action on initiation of proceedings to remove the
eligible entity status of Cameron and Willacy Counties Community Projects, Inc. and
terminate CSBG contracts and funding

ITEM 4: RULES
Presentation, discussion, and possible action on an order approving and recommending
to the Governor the repeal of 10 TAC Chapter 11 concerning the Housing Tax Credit

Patricia Murphy
Director of
Compliance

Marni Holloway
Director of
MEF Finance

Program Qualified Allocation Plan, and an order approving and recommending to the
Governor in accordance with Tex. Gov’t Code §2306.6724(b) the new 10 TAC Chapter
11 concerning the Housing Tax Credit Program Qualified Allocation Plan (which will
incorporate into Chapter 11 substance from the Uniform Multifamily Rules being
repealed from 10 TAC Chapter 10, Subchapters A, B, C, D, and G), and, upon action
by the Governor, directing its publication in the Texas Register.

ITEM 5: MULTIFAMILY FINANCE

a) Presentation, discussion, and possible action on staff determinations regarding Marni Holloway

Undesirable Neighborhood Characteristics for Multifamily Direct Loan Application
18503 Eastern Oaks Apartments Austin

b) Presentation, discussion, and possible action on a Determination Notice for Housing
Tax Credits with another Issuer and an Award of Direct Loan Funds
18407  Sphinx at Sierra Vista Senior Villas ~ Fort Worth

PuBLIC COMMENT ON MATTERS OTHER THAN ITEMS FOR WHICH THERE WERE POSTED AGENDA ITEMS

EXECUTIVE SESSION

The Board may go into Executive Session (close its meeting to the public): J.B. Goodwin
Chair

The Board may go into Executive Session Pursuant to Tex. Gov’t Code §551.074 for the purposes of
discussing personnel matters including to deliberate the appointment, employment, evaluation,
reassignment, duties, discipline, or dismissal of a public officer or employee;

Pursuant to Tex. Gov’t Code §551.071(1) to seek the advice of its attorney about pending or
contemplated litigation or a settlement offer;

Pursuant to Tex. Gov’t Code §551.071(2) for the purpose of seeking the advice of its attorney about a
matter in which the duty of the attorney to the governmental body under the Texas Disciplinary Rules
of Professional Conduct of the State Bar of Texas clearly conflicts with Tex. Gov’t Code Chapter 551;
including seeking legal advice in connection with a posted agenda item;

Pursuant to Tex. Gov’t Code §{551.072 to deliberate the possible purchase, sale, exchange, or lease of
real estate because it would have a material detrimental effect on the Department’s ability to negotiate
with a third person; and/or

Pursuant to Tex. Gov’t Code §2306.039(c) the Department’s internal auditor, fraud prevention
coordinator or ethics advisor may meet in an executive session of the Board to discuss issues related to
fraud, waste or abuse.

OPEN SESSION
If there is an Executive Session, the Board will reconvene in Open Session. Except as specifically
authorized by applicable law, the Board may not take any actions in Executive Session.

ADJOURN

To access this agenda and details on each agenda item in the board book, please visit our website at
www.tdhca.state.tx.us or contact Michael Lyttle, 512-475-4542, TDHCA, 221 East 11" Street, Austin,
Texas 78701, and request the information. If you would like to follow actions taken by the Governing
Board during this meeting, please follow TDHCA account (@tdhca) on Twitter.



http://www.tdhca.state.tx.us/

Individuals who require auxiliary aids, services or sign language interpreters for this meeting should
contact Terri Roeber, ADA Responsible Employee, at 512-475-3959 or Relay Texas at 1-800-735-
2989, at least five (5) days before the meeting so that appropriate arrangements can be made. Non-
English speaking individuals who require interpreters for this meeting should contact Elena Peinado,
512-475-3814, at least five (5) days before the meeting so that appropriate arrangements can be made.
Personas que hablan espafiol y requieren un intérprete, favor de llamar a Elena Peinado, al siguiente
numero 512-475-3814 por lo menos cinco dias antes de la junta para hacer los preparativos
apropiados.

NOTICE AS TO HANDGUN PROHIBITION DURING THE OPEN MEETING OF A
GOVERNMENTAL ENTITY IN THIS ROOM ON THIS DATE:

Pursuant to Section 30.06, Penal Code (trespass by license holder with a concealed handgun), a person
licensed under Subchapter H, Chapter 411, Government Code (handgun licensing law), may not enter
this property with a concealed handgun.

De acuerdo con la secciéon 30.06 del codigo penal (ingreso sin autorizacion de un titular de una licencia
con una pistola oculta), una persona con licencia segun el subcapitulo h, capitulo 411, cédigo del
gobierno (ley sobre licencias para portar pistolas), no puede ingresar a esta propiedad con una pistola
oculta.

Pursuant to Section 30.07, Penal Code (trespass by license holder with an openly carried handgun), a
person licensed under Subchapter H, Chapter 411, Government Code (handgun licensing law), may
not enter this property with a handgun that is carried openly.
De acuerdo con la seccién 30.07 del codigo penal (ingreso sin autorizacion de un titular de una licencia
con una pistola a la vista), una persona con licencia segun el subcapitulo h, capitulo 411, cédigo del
gobierno (ley sobre licencias para portar pistolas), no puede ingresar a esta propiedad con una pistola a
la vista.
NONE OF THESE RESTRICTIONS EXTEND BEYOND THIS ROOM ON THIS DATE
AND DURING THE MEETING OF THE GOVERNING BOARD OF THE TEXAS
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
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BOARD ACTION REQUEST
LEGAL DIVISION
NOVEMBER 8§, 2018

Presentation, discussion, and possible action regarding the adoption of an Agreed Final Otrder
concerning Bella Vista Apartments (HTC 05626 / Bond 05626 / CMTS 4328)

RECOMMENDED ACTION

WHEREAS, Bella Vista Apartments, owned by UHF Gainesville Housing, L.P.
(“Owner”), had uncorrected compliance findings relating to the applicable land use
restriction agreement and the associated statutory and rule requirements;

WHEREAS, compliance findings included an Affirmative Marketing Plan violation,
and a violation relating to written Tenant Selection Criteria;

WHEREAS, all findings that had been referred for an administrative penalty wete
resolved informally before consideration by the Enforcement Committee;

WHEREAS, Ownert’s representatives have agreed, subject to Board apptroval, to
enter into an Agreed Final Order stipulating that violations occutred and assessing
no administrative penalty; and

WHEREAS, staff has based its recommendations for an Agreed Final Order on the
Department’s rules for administrative penalties and an assessment of each and all of
the statutory factors to be considered in assessing such penalties, applied specifically
to the facts and circumstances present in this case.

NOW, therefore, it is hereby

RESOLVED, that an Agreed Final Order, assessing no administrative penalty, but
stipulating that violations occurted at Bella Vista Apartments (HT'C 05626 / Bond
05626 / CMTS 4328), as presented at this meeting, but authotizing staff to make any
necessary non-substantive technical corrections, is hereby adopted as the order of
this Board.




BACKGROUND

UHF Gainesville Housing, L.P. (“Owner”) is the owner of Bella Vista Apartments (“Property”), a
- low income apartment complex composed of 144 units, located in Cooke County. Records of the
Texas Secretary of State list the following members and/or officers for Unified Housing
Foundation, Inc, the managing member: Roz Campisi Beadle (Director), R. Neil Crouch (President
and Treasuter), Martha C. Stevens (Director and Secretary), and Betty J. Culbreath (Director) .
CMTS lists Brad Kyles as the ptimary contact for Owner. The property is managed by
Sunchaseamerican, with CM'TS listing its ptimaty contact as Gloria Snider.

The Property is subject to two Land Use Restriction Agreements (collectively “LURAs”) signed in
consideration for a housing tax credit allocation in the annual amount of $518,676 and a $6,800,000
allocation of Multifamily revenue Bonds to build and operate the Propetty.

The Propetty was previously referred for an administrative penalty for file monitoring violations, but
those teferrals were closed with full cotrections before an informal confetence notice was issued by
the Enforcement Committee. The Property was refetred again in 2018 for an Affirmative Matketing
Plan violation, and for having Tenant Selection Critetia that did not meet TDHCA requitements.
An oppottunity was provided for owner to submit cotrections to the Enforcement Committee in
order to avoid an informal conference and corrections wete teceived, but were incomplete.
Ultimately, multiple submissions wete required and the final submission that fully resolved all
findings was received after the deadline set by the Enforcement Committee informal confetence
notice. It is not appropriate to close the current administrative penalty referral with a warning letter
as a result, and Owner has agreed to sign an Agtreed Final Order assessing no administrative penalty
for noncompliance at Bella Vista Apartments, but stipulating that violations had occutted and were
not timely corrected. '

Consistent with direction from the Department’s Enforcement Comimittee, an Agreed Final Order
stipulating that violations occutred is recommended, with no administrative penalty. This will be a
teportable item of consideration under previous patticipation for any new award to the ptincipals of
the ownet.



ENFORCEMENT ACTION AGAINST § BEFORE THE
UHF GAINESVILLE HOUSING, L.P. g TEXAS DEPARTMENT OF
WITH RESPECT TO § HOUSING AND
BELLA VISTA APARTMENTS g COMMUNITY AFFAIRS
(HTC 05626 / BOND 05626B / S
CMTS # 4328)
AGREED FINAL ORDER

General Rematks and official action taken:

On this 8" day of November, 2018, the Governing Board (“Board”) of the Texas Department of
Housing and Community Affairs (“TDHCA” or “Department”) considered the matter of whether
enforcement action should be taken against UHF GAINESVILLE HOUSING, L.P.,
a Texas limited partnership (“Respondent™).

This Agreed Otder is executed pursuant to the authority of the Administrative Procedure Act
(“APA”), Tex. Gov’'t Code §2001.056, which authorizes the informal disposition of contested cases.
In a desite to conclude this matter without further delay and expense, the Board and Respondent
agree to resolve this matter by this Agreed Final Order. The Respondent agrees to this Order for the
purpose of resolving this proceeding only and without admitting or denying the findings of fact and

conclusions of law set out in this Order.

Upon recommendation of the Enforcement Committee, the Board makes the following findings of
fact and conclusions of law and enters this Order:

WAIVER

Respondent acknowledges the existence of their right to request a hearing as provided by Tex. Gov’t
Code §2306.044, and to seek judicial review, in the District Court of Travis County, Texas, of any
order as provided by Tex. Gov’t Code §2306.047. Pursuant to this compromise and settlement, the
Respondent waives those rights and acknowledges the jurisdiction of the Board over Respondent.

FINDINGS OF FACT (“FOF”)

Jatrisdiction:

1. During 2005, Respondent was awarded an allocation of Low Income Housing Tax Credits
by the Board, in an annual amount of $518,676, along with a §6,800,000 allocation of
Multifamily Housing Revenue Bonds, to build and operate Bella Vista Apartments
(“Property”) (HIC file No. 5626 / CMTS No. 4328 / LDLD No. 272).
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3.

Respondent signed two land use restriction agreements (collectively “TLURAS”) regarding the
Property. ‘The Land Use Restriction Agreement for Low-Income Housing Credits
(“HTC LURA”) was effective May 1, 2007, and filed of recotd at Volume 1508, Page 696 of
the Official Public Records of Real Propetty of Cooke County, Texas (“Records”).
The Regulatory and Land Use Restriction Agreement (“Bond LURA”) was effective Apzil 1,
2006, and filed of record at Volume 1423, Page 242 of the Records.

Respondent is subject to the regulatory authority of TDHCA.

Complianee Violations':

4.

An on-site monitoring review was conducted on November 7, 2017, to determine whether
Respondent was in compliance with LURA requitements to lease units to low income
households and maintain records demonstrating eligibility. 'The monitoring review found
violations of the LURA and TDHCA rules. Notifications of noncompliance were sent and
an April 9, 2018, cortective action deadline was set, however, the following violations wete
not cortected before the corrective action deadline: '

a. Respondent failed to provide a compliant affitmative marketing plan, a violation of
10 TAC §10.617 (Affirmative Matketing), which tequires developments to maintain
an affirmative marketing plan that meets minimum requirements and to distribute
marketing matetials to selected marketing organizations that reach groups identified
as least likely to apply and to persons with disabilities. An affirmative marketing plan
was present during the onsite review, but did not accurately identify populations that
were least likely to apply. Fully acceptable corrective documentation to resolve the
violation was treceived on July 2, 2018, 84 days past the deadline, after intervention
by the Enforcement Committee.

b. Respondent failed to maintain acceptable written tenant selection criteria, a violation
of 10 TAC §10.610 (Written Policies and Procedures), which requires all
developments to establish written tenant selection criteria that meet minimum
TDHCA requirements. Fully acceptable corrective documentation to resolve the
violation was received on August 23, 2018, 136 days past the deadline, aftet
intervention by the Enforcement Committee.

All violations listed above are considered resolved at the time of this Order.
CONCLUSIONS OF LAW

The Department has jutisdiction over this matter pursuant to Tex. Gov’t Code §§2306.041-
0503, and 10 TAC Chapter 2.

Respondent is a “housing sponsor” as that term is defined in Tex. Gov’t Code
§2306.004(14).

1

Within this Agreed Final Order, all references to violations of TDHCA Compliance Monitoring rules at

10 TAC Chapter 10 refers to the versions of the code in effect at the time of the compliance monitoring reviews
and/or inspections that resulted in recording each violation. All past violations remain violations under the current
code and all interim amendments.
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Pursuant to IRC §42(m)(1)(B)(ii}), housing credit agencies are required to monitor for
noncompliance with all provisions of the IRC and to notify the Internal Revenue Service of
such noncompliance.

Respondent violated 10 TAC §10.617 in 2017, by failing to provide a2 compliant affirmative
marketing plan.

Respondent violated 10 TAC §10.610 in 2017, by not maintaining written tenant selection
criteria meeting TDHCA requirements. ‘

Because Respondent is a housing sponsor with respect to the Property, and has violated
TDHCA rules, the Board has personal and subject matter jurisdiction over Respondent
pursuant to Tex. Gov’t Code §2306.041 and §2306.267.

Because Respondent is a housing sponsor, TDHCA may order Respondent to perform or
refrain from performing certamn acts in order to comply with the law, TDHCA rules, or the
terms of a contract ot agreement to which Respondent and TDHCA ate patties, putsuant to
Tex. Gov’t Code §2306.267.

Because Respondent has violated rules promulgated pursuant to Tex. Gov’t Code §2306.053
and has violated agreements with the Agency to which Respondent is a party, the Agency
may impose an administrative penalty putsuant to Tex. Gov’t Code §2306.041.

It is appropriate to assess no administrative penalty in accordance with the policies situated
at 10 TAC Chapter 2.

Based upon the foregoing findings of fact and conclusions of law, and an assessment of the factots
set forth in Tex. Gov’t Code §2306.042 to be considered in assessing such penalties as applied
specifically to the facts and circomstances present in this case, the Board of the Texas Department
of Housing and Commumity Affairs ordets the following:

IT IS HEREBY ORDERED that Respondent not be assessed an administrative penalty.

IT IS FURTHER ORDERED that Respondent shall follow the requirements of
10 TAC §10.406, a copy of which is included at Exhibit 1, and obtain approval from the
Department prior to consummating a sale of the property, if contemplated.

IT IS FURTHER ORDERED that the terms of this Agreed Final Order shall be published on
the TDHCA website.

[Rezmainder of page intentionally blank]
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Approved by the Governing Board of TDHCA on November 8 , 2018.

By:
Name: [.B. Goodwin
Title: Chair of the Board of TDHCA

By:
Name: James “Beau” Fccles
Title: _Secretaty of the Board of TDHCA

THE STATE OF TEXAS §

)
COUNTY OF TRAVIS  §

Before me, the undersigned notaty public, on this 8th day of November, 2018, personally appeared
[.B. Goodwin, proved to me to be the person whose name is subsctibed to the foregoing instrument
and acknowledged to me that he executed the same for the purposes and consideration thetrein
expressed.

(Seal)

Notaty Public, State of Texas

THE STATE OF TEXAS §

)
COUNTY OF TRAVIS  §

Before me, the undersigned notaty public, on this 8th day of November, 2018, petsonally appeared
James “Beau” Eccles, proved to me to be the person whose name is subsctibed to the foregoing
instrument and acknowledged to me that he executed the same for the purposes and consideration
therein expressed.

(Seal)

Notary Public, State of Texas
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STATE OF TEXAS §
§
COUNTY OF §
BEFORE ME, , a notary public in and for the State of ,
on this day personally appeared , known to me or proven to me
through to be the person whose name is subsctibed to the foregoing

instrument, and acknowledged to me that (he/she) executed the same for the putposes and
consideration therein expressed, who being by me duly sworn, deposed as follows:

1. “My name is : , I am of sound mind, capable of making this
statement, and personally acquainted with the facts herein stated.

2. Thold the office of for Respondent. I am the authorized representative
of Respondent, owner of the Property, which is subject to a Land Use Restriction Agreement
monitored by the TDHCA in the State of Texas, and I am duly authotized by Respondent to
execute this document.

3. Respondent knowingly and voluntarily enters into this Agreed Final Order, and agrees with and
consents to the issuance and service of the foregoing Agreed Order by the Board of the Texas
Department of Housing and Community Affairs.”

RESPONDENT:

UHF GAINESVILLE HOUSING, L.P., Texas limited
partnership, its general partnet

UNIFIED HOUSING OF GAINESVILLE, LLC, a
"Texas limited liability company, its general partner

UNIFIED HOUSING FOUNDATION, INC,, a

"T'exas nonprofit corporation, its managing membet

\

By:
Name:

Title:

Given under my hand and seal of office this day of , 2018.

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF
My Commuission Expires:
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Exhibit 1
Texas Administrative Code

TTILE 10 COMMUNITY DEVELOPMENT

PART 1 TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
CHAPTER 10 UNIFORM MULTIFAMILY RULES

SUBCHAPIER E POST AWARD AND ASSET MANAGEMENT REQUIREMENTS
RULE §10.406 Ownership Transfers (§2306.6713)

{a) Ownership Transfer Notification. All multifamily Development Owners must provide written notice to
the Department at least thirty (30) calendar days ptior to any sale, transfer, or exchange of the Development
or any portion of or Controlling interest in the Development. Transfers that are the result of an involuntary
removal of the general partner by the investment limited partner must be reported to the Department, as
soon as possible due to the sensitive timing and nature of this decision. If the Department determines that
the transfer, involuntary removal, or replacement was due to a default by the General Partner undet the
Limited Partnership Agreement, or other detrimental action that put the Development at risk of failute, staff
may make a recommendation to the Board for the debarment of the entity and/or its Principals and Affiliates
pursuant to the Department's debarment rule. In addition, a record of transfer involving Principals in new
proposed awards will be reported and may be taken into consideration by the Executive Award and Review
Committee, in accordance with §1.5 of this title (relating to Previous Participation Reviews), ptiot to
recommending any new financing ot allocation of credits.

(b) Requirement. Department approval must be requested for any new member to join in the ownership of a
Development. Exceptions include changes to the investment limited partner, non-controlling limited partner,
or other partners affiliated with the investment limited partner, or changes tesulting from foreclosure whetein
the lender or financial institution involved in the transaction is the resulting owner. Any subsequent transfer
of the Development will be required to adhere to the process in this section. Furthermore, a Development
Owner may not transfer an allocation of tax credits or ownership of a Development supported with an
allocation of tax credits to any Person or entity unless the Development Owner obtains the Executive
Director's prior, written approval of the transfer. The Executive Director may not unreasonably withhold
approval of the transfer requested in compliance with this section. Notwithstanding the foregoing, a
Development Owner shall be required to notify the Department but shall not be required to obtain Executive
Director approval when the transferee is an Affiliate of the Development Owner with no new members or
the transferee is a Related Party who does not Control the Development and the transfer is being made for
estate planning purposes.

(c) Transfers Prior to 8609 Issuance or Construction Completion. Transfers (other than those that do not
require Executive Director approval, as set forth in subsection (b) of this section) will not be approved priot
to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) ot the completion of construction (for all
Developments funded through other Department programs) unless the Development Owner can provide
evidence that the need for the transfer is due to a hardship (ex. potential bankruptcy, removal by a pattner,
etc.). The Development Owner must provide the Department with a written explanation describing the
hardship and a copy of any applicable agreement between the parties to the transfer, including any Third-
Party agreement.

(d) Non-Profit Organizations. If the ownership transfer request is to replace a non-profit organization within
the Development ownership entity, the replacement non-profit entity must adhere to the requirements in
paragraph (1) or (2) of this subsection.

(1) If the LURA requires ownetship or matetial participation in ownership by a Qualified Non-Profit
Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the Code, the transferee
must be a Qualified Non-Profit Organization that meets the requirements of §42(h)(5) of the Code and Texas
Govetnment Code §2306.6706.
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(2) If the LURA requires ownership or material participation in ownership by a qualified non-profit
organization, but the Development did not receive Tax Credits pursuant to §42(h)(5) of the Code, the
Development Owner must show that the transferee is a non-profit organization that complies with the
LURA.

(¢) Historically Underutilized Business ("HUB") Organizations. If a HUB is the general partner of a
Development Owner and it (i) is being removed as the result of a default under the organizational documents
of the Development Owner or (if) determines to sell its ownership interest, in either case, after the issuance of
8609s, the purchaser of that general partnership interest is not required to be a HHUB as long as the LURA
does not require such continual ownership or a material LURA amendment is approved. Such approval can
be obtained concurrent with Board approval described herein. All such transfers must be approved by the
Board and require that the Board find that:

(1) the selling HUB is acting of its own volition or is being removed as the result of a default under the
organizational documents of the Development Owner;

(2) the patticipation by the HUB has been substantive and meaningful, or would have been substantial and
meaningful had the HUB not defaulted under the organizational documents of the Development Owner,
enabling it to realize not only financial benefit but to acquire skills relating to the ownership and operation of
affordable housing; and

(3) the proposed purchaser meets the Department's standards for ownership transfers
{ff Documentation Required. A Development Owner must submit documentation requested by the
Department to enable the Department to understand fully the facts and circumstances that gave rise to the
need for the transfer and the effects of approval or denial. Documentation includes but is not limited to:

(1} a written explanation outlining the reason for the request;

(2) a list of the names of transferees and Related Parties;

(3) detailed information describing the experience and financial capacity of transferees and related parties
holding an ownership interest of 10 percent or greater in any Principal or Controlling entity;

(4) evidence and certification that the tenants in the Development have been notified in writing of the
proposed transfer at least thirty (30) calendar days prior to the date the transfer is approved by the
Department. The ownership transfer approval letter will not be issued until this 30 day period has expired.

(g) Within five (5) business days after the date the Department receives all necessary information under this
section, staff shall initiate a qualifications review of a transferee, in accordance with §1.5 of this title, to
determine the transferee’s past compliance with all aspects of the Department's programs, LURAs and
eligibility under this chapter.

(h) Credit Limitation. As it relates to the Housing Tax Credit amount further described in §11.4(a) of this title
(relating to Tax Credit Request and Award Limits), the credit amount will not be applied in circumstances
described in paragraphs (1) and (2) of this subsection:

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over ownership of the
Development and not merely replacing the general partner; or
(2) in cases where the general partner is being replaced if the award of credits was made at least five (5) years
ptior to the transfer request date.

{i) Penalties. The Development Owner must comply with any additional documentation tequitements as
stated in Subchapter F of this chapter (relating to Compliance Monitoring). The Development Owner, as on
record with the Department, will be liable for any penalties imposed by the Department even if such penalty
can be attributable to the new Development Owner unless such ownership transfer is approved by the
. Department.

() Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by
cortesponding ownership transfer fee as outlined in §10.901 of this chapter {relating to Fee Schedule).

Soutce Note: The provisions of this §10.406 adopted to be effective December 9, 2014, 39 TexReg 9518
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BOARD ACTION REQUEST
LEGAL DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action regarding the adoption of Agreed Final Orders
concerning telated propetties Praitie Estates (HTC 97107 / CMTS 1763) and Homes of
Persimmons {(HTC 98170 / CMTS 2026)

RECOMMENDED ACTION

WHEREAS, Prairie Estates, owned by Prairie Estates, Ltd. {“Prairie Owner”), has
uncotrected compliance findings relating .to the applicable land use restriction
agreement and the associated statutory and rule requirements;

WHEREAS, Homes at Petsimmons, owned by Persimmons Townhomes, Ltd.
(“Persimmons Owner”), has uncorrected compliance findings relating to the
applicable land use testriction agreement and the associated statutory and rule
requirements;

WHEREAS, Prairie Owner and Petsimmons Owner are related eﬁtities, ultimately
controlled by Joseph Kemp of KRR Companies G.P. (collectively known as
“Ownet”); '

WHEREAS, on September 25, 2018, Owner’s representatives participated in an
informal conference with the Enforcement Committee and agreed, subject to Board
apptroval, to enter into Agreed Final Orders, assessing an administrative penalty of
$500 for Praitie Estates and an administrative penalty $500 for Homes of
Persimmons, both to be fully forgiven if onsite management at Prairie Estates attend
tequired training, and if all violations are resolved as specified in the Agreed Final
Otders on ot before February 6, 2019, for Prairie Estates and December 10, 2018,
for Homes of Persimmons;

WHEREAS, untesolved compliance findings for Prairie Hstates include Household
Income Above Limit Upon Initial Occupancy violations for four units, an
Affirmative Marketing Plan violation, and a violation for failure to have fully
compliant Tenant Selection Criteria; and unresolved compliance findings at Homes
of Persitmmons include Uniform Physical Condition Standards (“UPCS”) violations
identified during a 2017 inspection; and

WHEREAS, staff has based its recommendations for an Agreed Final Order on the
Department’s rules for administrative penalties and an assessment of each and all of
the statutory factors to be considered in assessing such penalties, applied specifically
to the facts and circumstances present in this case,




NOW, therefore, it is hereby

RESOLVED, that two Agreed Final Orders, one assessing an administrative penalty
of $500 for noncompliance at Praitie Istates, and a second assessing an
administrative penalty of $500 for noncompliance at Homes of Persimmons, subject
to forgiveness as outlined above, substantially in the form presented at this meeting,

and authotizing any non-substantive technical cotrections, is hereby adopted as the
order of this Board. '



BACKGROUND

Prairie Estates and Homes of Persimmons are owned by related entities, and are ultimately
controlled by Joseph Kemp of KRR Companies G.P. Both are subject to Land Use Restriction
Agreements (collectively “ILURAs”) in consideration for housing tax credit allocations to build and
operate the propetties.

Property Owner Funding LURA Units Location
Effective
Prairie Estates | Prairie Estates, | Annual HTC | 1999 160, all of | Dallas County
Ltd. allocation - of which  are
$1,039,521 restricted
Homes of | Persimmons - Annual HTC | 2000 180, 135 of | Dallas County
Petsimmons Townhomes, allocation of which  are
Ted. $1,058,204 restricted

Both owners are ultimately controlled by KRR Companies G.P., a Texas general partnership.
General partnerships are not filed with the Texas Secretary of State, but the Agreement of
Partnership indicates that for the entity indicate that its partners include Joseph Kemp (95% partner)
and the Joseph Kemp Revocable Living Trust (5%). CMTS lists Joseph Kemp as the ptimary
contact for Owner. Both properties are self managed via KRR Real Estate Management LTD, with
CMTS listing Vicki Mallett as its primary contact. The onsite manager listed in CMTS for Prairie
Estates is Joseph Kemp. The onstte manager listed in CMTS for Prairie Estates is Brandy Kemp.

Prairie Estates has not been previously referred for an administrative penalty. Homes of
Persimmons was previously referred for an administrative penalty for reporting violations and for
failure to provide Fair Housing Disclosure Notices, a finding that was not cotrectable at the time.
Both referrals were addressed without an informal conference. Both properties were refetred for an
administtative penalty during 2018 and corrections were submitted in response to a notice from the
Enforcement Committee, but the following findings remain unresolved to date:

1. Prairie Hstates:

a. Household income above limit upon initial occupancy / program units not leased to
Low-Income households for units 1304, 1406, 2304, and 2402. Assets were not
verified for these households, so eligibility could not be verified;

b. Affirmative Marketing Plan violation for failure to accurately identify least likely to
apply populations, and to perform outreach marketing; and

c. Violation for failure to have compliant written Tenant Selection Criteria.

2. Homes of Persimmons:
a. Uniform Physical Condition Standards (“UPCS”) violations, as listed in Exhibit 1 of
the Agreed Final Order.




Owner patticipated in an informal conference with the Enforcement Committee on September 25,
2018, and agreed to sign Agreed Final Orders with the following tetms:

Prairie Fistates:
1. A $500 administrative penalty, subject to partial forgiveness as indicated below;

2. Ownet must cotrect the file monitoring violations as indicated in the Agreed Final Ordet,
and submit full documentation of the corrections to TDHCA on or before February 6, 2019
for Prairie Estates;

3. Onsite management, excluding maintenance staff, must attend First Thursday Income
Eligibility Training and HTC Compliance Training, and then provide copies of completion
certificates to TDHCA on ot before February 6, 2019;

4, If Owner complies with all requirements and addtesses all violations as required by the
Agreed Final Order, the full administrative penalty in the amount of $500 will be forgiven;
and ‘ :

5. If Owner violates any provision of the Agreed Final Order, the full administrative penalty in
the amount of §500 will immediately come due and payable.

Homes of Persimmons:
1. A $500 administrative penalty, subject to partial forgiveness as indicated below;

2. Owner must cotrect the UPCS violations as indicated in the Agteed Final Order, and submit
full documentation of the corrections to TDHCA on ot before December 10, 2018;

3. If Owner complies with all requirements and addtesses all violations as requited by the
Agteed Final Otder, the full administrative penalty in the amount of $500 will be forgiven;
and

4, If Owner violates any provision of the Agreed Final Ozder, the full administrative penalty in
the amount of $500 will immediately come due and payable.

Consistent with direction from the Depattment’s Enforcement Committee, an Agreed Final Order
assessing a $500 administrative penalty is recommended for Prairie Hstates, and an Agreed Final
Order assessing a $500 administrative penalty is recommended for Homes of Petrsimmons, all of
which would be probated and fully forgivable upon successful completion of probation as defined
under each Agreed Final Order. This will be a reportable item of consideration undet previous
participation for any new award to the principals of the owner.



ENFORCEMENT ACTION AGAINST § BEFORE THE
PRAIRIE ESTATES, L'TD. WITH g TEXAS DEPARTMENT OF
RESPECT TO PRAIRIE ESTATES § HOUSING AND
(HT'C FILE # 97107 / CMTS # 1763) g | COMMUNITY AFFAIRS
§
AGREED FINAL ORDER

General Remarks and official action taken:

On this 8" day of November, 2018, the Governing Board (“Board™) of the Texas Department of
Housing and Community Affairs (“TDHCA” or “Department™) considered the matter of whether
enforcement action should be taken against PRAIRIE ESTATES, LTD., a Texas limited

partnership (“Respondent™).

This Agreed Order is executed pursuant to the authority of the Administrative Procedure Act
(“APA”), Tex. Gov’'t Code §2001.056, which authorizes the informal disposition of contested cases.
In a desire to conclude this matter without further delay and expense, the Board and Respondent
agree to resolve this matter by this Agreed Final Order. The Respondent agrees to this Otder for the
purpose of resolving this proceeding only and without admutting or denying the findings of fact and
conclusions of law set out in this Order.

Upon recommendation of the Enforcement Committee, the Board makes the following findings of
fact and conclusions of law and enters this Order:

WAIVER

Respondent acknowledges the existence of their right to request a hearing as provided by Tex. Gov’t
Code §2306.044, and to seck judicial review, in the District Court of Travis County, Texas, of any
order as provided by Tex. Gov’t Code §2306.047. Pursuant to this compromise and settlement, the
Respondent waives those tights and acknowledges the jurisdiction of the Board over Respondent.

FINDINGS OF FACT (“FOF>)

{urisdiction:

1. During 1999, Respondent was awarded an allocation of Low Income Housing Tax Credits
by the Board, in an annual amount of $1,039,521 to build and operate Prairie Estates
(“Property”) (HTC file No. 97107 / CMTS No. 1763 / LDLD No. 751).

2. Respondent signed a land use restriction agreement (“LURA”) regarding the Property. The

LURA was effective December 27, 1999, and filed of record at Volume 99252, Page 04468
~ of the Official Public Records of Real Property of Dallas County, Texas (“Records™).
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3. Respondent is subject to the regulatory authority of TDHCA.

Compliance Vislations':

4, An on-site monitoring review was conducted on November 10, 2017, to determine whether
Respondent was in compliance with LURA requitements to lease units to low income
households and maintain records demonstrating eligibility. The monitoring review found

violations of the LURA and TDHCA rules. Notifications of noncompliance were sent and a
May 24, 2018, corrective action deadline was set, however, the following viclations were not

corrected before the corrective action deadline:

a. Respondent failed to provide documentation that household incomes were within
prescribed limits upon initial occupancy for units 1304, 1406, 2304, and 2402, a
violation of 10 TAC §10.611 (Determination, Documentation and Certification of
Annual Income) and Section 4 of the LURA, which require screening of tenants to

ensure qualification for the program;

b. Respondent failed to provide a compliant affirmative marketing plan, a violation of

10 TAC §10.617 (Affitmative Marketing), which requites developments to maintain

an affirmative marketing plan that meets minimum requirements and to distribute

| marketing materials to selected marketing organizations that reach groups identified
| ' as least likely to apply and to persons with disabilities. An affirmative marketing plan
1 was present duting the onsite review, but did not comply with the rule requirements;

‘ c. Respondent failed to maintain complete written tenant selection criteria, a violation
of 10 TAC §10.610 (Written Policies and Procedures), which requires all
developments to establish written tenant selection criteria that meet minitmumn

TDHCA requirements.

5. The following violations remnain outstanding at the time of this order:

a. Houschold income violations described in FOF H#Hi.a;

b. Affirmative Marketing Plan violation desc_:ribed in FOF #4.b; and

CONCLUSIONS OF LAW

0503, and 10 TAC Chapter 2.

§2306.004(14).

code and all interim amendments.
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¢. Tenant Selection Criteria violation described in FOF #4.c.

! 1. The Department has jurisdiction over this matter pursuant to Tex. Gov’t Code §§2306.041-

2. Respondent is a “housing sponsotr” as that term is defined in Tex. Govt Code

' Within this Agreed Final Order, all references to violations of TDHCA Compliance Monitoring rules at
10 TAC Chapter 10 refers to the versions of the code in effect at the time of the compliance monitoring reviews
and/or inspections that resulted in recording each violation. All past violations remain violations under the current



3.  Pursuant to IRC §42(m)(1)(B)(it), housing credit agencies are required to monitor for
noncompliance with all provisions of the IRC and to notify the Internal Revenue Service of
such noncompliance.

4. Respondent violated 10 TAC §10.611 and Section 4 of the LURA in 2017, by failing to
provide documentation that household incomes were within prescribed limits upon initial
occupancy for units 1304, 1406 and 2402;

5. Respondent violated 10 TAC §10.617 in 2017, by failing to provide a complete affirmative
marketing plan;

6. Respondent violated 10 'TAC §10.610 in 2017, by not maintaining written tenant selection
criteria meeting TDHCA requirements;

7.  Because Respondent is a housing sponsor with respect to the Property, and has violated
TDHCA rules, the Board has personal and subject matter jurisdiction over Respondent
pursuant to Tex. Gov’'t Code §2306.041 and §2306.267.

8.  Because Respondent is a housing sponsor, TDHCA may order Respondent to perform ot
refrain from performing certain acts in order to comply with the law, TDHCA rules, or the
terms of a contract ot agreement to which Respondent and TDHCA are parties, pursuant to
Tex. Gov’'t Code §2306.267.

9. Because Respondent has violated rules promulgated pursuant to Tex. Gov’t Code §2306.053
and has violated agreements with the Agency to which Respondent is a party, the Agency
may impose an administrative penalty pursuant to Tex. Gov’t Code §2306.041.

10.  An administrative penalty of $500 is an appropriate penalty in accordance with
10 TAC Chapter 2.

Based upon the foregoing findings of fact and conclusions of law, and an assessment of the factors
set forth in Tex. Gov’t Code §2306.042 to be considered in assessing such penalties as applied
specifically to the facts and circumstances present m this case, the Board of the Texas Department
of Housing and Community Affairs orders the following;:

IT IS HEREBY ORDERED that Respondent is assessed an administrative penalty in the amount
of $500, subject to deferral as further ordered below.

IT IS FURTHER ORDERED that all property management staff for Praitie Estates, with the
exception of maintenance personnel, shall attend First Thursday Income Eligibility Training offered
by TDHCA and submit a completion certificate to the Agency on or before February 6, 2019.

IT IS FURTHER ORDERED that Respondent shall fully cotrect the file monitoring viclations
as indicated in the exhibits and submit full documentation of the corrections to TDHCA on or
before February 6, 2019.

IT IS FURTHER ORDERED that if Respondent timely and fully complies with the terms and
conditions of this Agreed Final Order, correcting all violations as required, the satisfactory
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performance under this order will be accepted in lieu of the assessed administrative penalty and the
full amount of the administrative penalty will be deferted and forgiven.

IT IS FURTHER ORDERED that if Respondent fails to satisfy any conditions or otherwise
violates any provision of this order, ot the property is sold before the terms and conditions of this
Agreed Final Otder have been fully satisfied, then the full administrative penalty in the amount of
$500 shall be immediately due and payable to the Depattment. Such payment shall be made by
cashier’s check payable to the “T'exas Department of Housing and Community Affairs” upon the
carlier of (1) within thirty days of the date the Department sends written notice to Respondent that
it has violated a provision of this Ordet, ot (2) the property closing date if sold before the terms and
conditions of this Agreed Final Order have been fully satisfied.

IT IS FURTHER ORDERED that cotrective documentation must be uploaded to the
Compliance Monitoring and Tracking System (“CMTS”) by following the instructions at this link:
hetp:/ /www.tdhea.state.tx.us /pmedocs /CMTSUserGuide-AttachingDocs.pdf. After the upload is
complete, an email must be sent to Ysella Kaseman at ysella.kaseman(@tdhca.state.tx.us to inform
her that the documentation is ready for review. If it comes due and payable, the penalty payment
must be submitted to the following address:

If via overnight mail (FedEx, UPS): If via USPS:
TDHCA TDHCA

Attn: Ysella Kaseman © Attn: Ysella Kaseman
221 E11% St P.O. Box 13941
Austin, Texas 78701 Austin, Texas 78711

IT IS FURTHER ORDERED that Respondent shall follow the requirements of
10 TAC §10.406, a copy of which is included at Exhibit 3, and obtain approval from the
Department ptiot to consummating a sale of the property, if contemplated.

IT IS FURTHER ORDERED that the terms of this Agreed Final Order shall be published on
the TDHCA website.

[Remainder of page intentionally blank]
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Approved by the Governing Board of TDHCA on November 8 , 2018.

By:
Name: [.B. Goodwin
Title: _Chair of the Board of TDHCA

By:
Name: James “Beau” Eccles
Title: _Secretary of the Board of TDHCA

THE STATE OF TEXAS §

S
COUNTY OF TRAVIS  §

Before me, the undersigned notary public, on this 8th day of November, 2018, personally appeared
[.B. Goodwin, proved to me to be the person whose name is subscribed to the foregoing instrument
and acknowledged to me that he executed the same for the purposes and consideration therein
expressed.

(Seal)

Notary Public, State of Texas

THE STATE OF TEXAS §

S
COUNTY OF TRAVIS  §

Before me, the undersigned notary public, on this 8th day of November, 2018, personally appeared
James “Beau” Eccles, proved to me to be the person whose name is subscribed to the foregoing
instrument and acknowledged to me that he executed the same for the purposes and consideration
therein expressed. '

(Seal)

Notary Public, State of Texas
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STATE OF TEXAS §
)
COUNTY OF §
BEFORE ME, , a notary public in and for the State of )
on this day personally appeared , known to me or proven to me
through to be the petson whose name is subscribed to the foregoing

instrument, and acknowledged to me that (he/she) executed the same for the purposes and
consideration therein expressed, who being by me duly sworn, deposed as follows:

1. “My name 1s , I am of sound mind, capable of making this
statement, and personally acquainted with the facts herein stated.

2. T hold the office of for Respondent. I am the authorized representative
of Respondent, owner of the Property, which is subject to a Land Use Restriction Agreement
monitored by the TDHCA in the State of Texas, and I am duly authorized by Respondent to
execute this document.

3. Respondent knowingly and voluntarily enters into this Agreed Final Order, and agtrees with and
consents to the issuance and service of the foregoing Agreed Order by the Board of the Texas
Department of Housing and Community Affairs.”

RESPONDENT:
PRAIRIE ESTATES, LTD., a Texas limited partnership

KRR Construction, Ltd., 2 Texas limited partnership, its
general partner

KRR Operations, LLC, a Texas limited liability
company, its general partner

KRR Companies G.P., a Texas general partnership,
its president

By:
Name: Joseph Kemp
Title:
Given under my hand and seal of office this day of , 2018.

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF

My Commission Expires:
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Exhibit 1

File Monitoring Violation Resoutces and Instructions

Resources:

1.

Refer to the following link for all references to the rules at 10 TAC §10 that are referenced below:
ublic/readtacfext. View TAC?tac view=5&t=10&pt=18&ch=10&sch=F&1l

Refer to the following link for copies of forms that are referenced below:
hitp://www.tdhea.state.tx.us /pmcomp/ forms.htm
Technical support and training presentations are available at the following links:

Income and Rent Limits: hitp:

Utility Allowance: http://www.rdhea.state. tx.us/pmcomp /utility-allowance.hitm

Affirmative Marketing Webinar: http:

Affirmative Marketing Technical Assistance: http:

Tenant Selection Criteria Webinar: heep:/ /www.tdhea.state. tx.us/pmcomp/presentations.htm

Online Reporting: http://www.tdhca.state.t.us/pmcomp/reports.hitm

FAQ’s: http://www.tdhca.state.tx.us/pmcomp/compFags itm

All corrections must be submitted via CMTS: See link for stepé to upload documents
http: / /www.tdheca.state. tx.us/pmedocs / CMITSUserGuide-AttachingDocs.pdf.

Important notes -
i Do not backdate any documents listed below.

ii. A transfer of a qualified household from another unit is not sufficient to correct any findings. If
there is a tenant income certification or household income above limit violation, a transfer from
another unit will simply cause the finding to transfer to that unit.

Instructions:

6.

Written tenant selection criteria — Respondent submitted written tenant selection ctitetia, however, the
criteria were incomplete.

How to prepare compliant criteria: Iirst watch the webinar presentation is available at
http://www.tdhea.state.tx.us/pmcomp/presentations.itn. Then prepare updated written policies and
procedures addressing all requirements at 10 TAC §10.610. Staff recommends using that rule as a
checklist. ~ Ensure  that  you  include . an  effective  date  for  the  policy.
The “10.610 (policy & procedures)” tab of this spreadsheet provides details regarding how TDHCA
monitors for this item so that you can check over your work before submission:

http: / /www.tdhea state.tx.us/pmedocs /OnsiteMonitoringForms.xlsx

Examples of problems with prior submission: Problems observed included, but are not limited to:

a. The Criteria did not include procedures regarding reasonable accommodations per 10 TAC
§10.610(c), the waitlist per 10 TAC §10.610(d), or unit transfer policies per 10 TAC §10.610(g);

b. The Criteria did not contain restrictions on student occupancy per 10 TAC §10.610(b)(1)(A)(ii);
c. The Criteria did not include VAWA language per 10 TAC §10.610(b)(1)(E); and
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d. It appears that the Development requires an application deposit at the time of application. This
must immediately stop and the ctiteria must be updated to remove this requirement.

What to submit; Once your written policies and procedures are complete, update the effective date, a
supervisor must review the criteria, then you must upload the complete written policies and procedures
to CMTS.

7. Affirmative marketing plan -

Technical Supp_ort First tead the rule at 10 TAC §10.617, read the technical assistance guide at
: mcdocs/AMT  Assistance-Guide.pdf,” and watch the webinar at

1ttp [ Iorwrw, tdhca state.tx.us/pmeomp /presentations.htm, to gain a general understanding regarding

affirmative marketing,

Steps to complete affirmative marketing plan:
a. Identify the appropriate housing market in which outreach efforts will be made;

Determine the groups that are least likely to apply and mark them in your plan. The Affitmative
Marketing Web Tool referenced at 10 TAC §10.617(d)(5) to determine groups that ate least likely
to apply is available online at: hitp://www.tdhca.state.tx.us/pmcomp/forms.htm. The groups
currently identified by the tool are Persons with Disabilities, Not Hispanic, and Asian.
1f you use this Tool and save a copy with your Plan, you may rely upon its results.

Alternatively, if you do not use the Tool, you may perform your own analysis to determine
groups that are least likely to apply, but you must perform and document a reasonable analysis by
which those groups wete identified, you must always include persons with disabilities, and
populations representing less than 1% of the total population of the County or MSA will not be
required in your affitmative matketing, This analysis must be included with the plan.

When the “Not Hispanic” population is identified by the Web T'ool as a group least likely to
apply, that group would be marked in your plan as “Other” and you would write in
“Not Hispanic”. Many owners assume that the “Not Hispanic” group identified by the
Affirmative Marketing Web Tool means “White”. That is not necessatily the case.
The Compliance Division explains the category like this: each household member has a Race and
an Ethnicity. The Race could be White, American Indian or Alaska Native, Asian, Black or
African American, Native Hawatian or Other Pacific Islander. The Ethnicity could be either
Hispanic or Not Hispanic. In other wotds, a person could be Black/African Ametican and
Hispanic. Likewise, a person could be White and Hispanic. In other words, the “Not Hispanic”
demographic is literally everyone who is “Not Hispanic.”

c. Identify in your plan specific otganizations, media, and community contacts in the housing
market to send marketing outreach materials for each of the targeted groups. The organizations
must specifically reach those groups designated as least likely to apply. The Tool provides a link
to a map that will show which Census tracts may be most beneficial for affirmative marketing.
The census tracts provided for outteach consideration represent nearby neighborhoods
identified in the U.S. Census as having the greatest number of the groups who are least likely to
apply at your development based on its Jocation. The identified neighborhoods may represent a
first step for planning meaningful outreach and marketing for your development.

Specific examples:
i Least likely to apply population - People with disabilities:
A. TLocal Center for Independent Living (“CIL”) — serve persons with all disability
types. Not all counties ate covered http://www.ixsilc.org/page CILs.html

B. Aging and Disability Resource Center (“ADRC”) — intake and referral for
persons with physical, intellectual, or developmental disabilities - all counties ate

covered: httgs:[ / www.dads.state.tx.us/contact/ search.cfm
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C. Local Intellectual and Developmental Disability Authority (LIDDA) — setves
persons with intellectual, or developmental disabilities - all counties are covered:
https:/ /www.dads.state.cx.us/contact/search.cfm -

D. Local Mental Health Authority (LMHA}) — serves persons with Mental Illness
and  Substance Use disorders - all counties are  covered:
https:/ /www.dshs.texas.gov/mhservices-search/

E. Local non-profits in your area serving people with disabilities

F. Call 211 and ask about resources for people with disabilities in your atea, reach
out to groups serving people with disabilities in your community

ii. Least likely to apply population - Asian:

Local Asian real estate association
TLocal Asian Chamber of Commerce
Local Asian American Resource Center

Local organizations serving the Asian community

MY O R >

Community centers, places of worship, libraties, grocery stores in census tracts
with a high concentration of the racial group. In TDHCA’s Web Tool, these
areas are listed under “tracts for outreach consideration”

iii. Least likely to apply population — Not Hispanic:
A. Community centers, places of worship, libraties, grocety stotes in census tracts

with a high concentration of the racial group. In TDHCA’s Web Tool, these
areas are listed under “tracts for outreach consideration”

d. Complete and execute an affirmative marketing plan using any version of HUD Form 935.2A,
including the groups and organizations identified above;

Comply with all requirements of 10 TAC §10.617, which we recommend using as a checklist;

Ensure that your plan includes a section consideting how Limited English Proficiency may affect
populations least likely to-apply, and including ways you plan to mitigate language barriers related
to advertising and community outreach. Such information should be included in the Plan as an
additional consideration, or as an attachment to the Plan. Some sample information that may be

useful for preparation is available at http:/ /www.tdhca.state.tx.us/pmedocs /LAP-Guide.dog;

g. Send marketing outreach materials to the identified organizations, ensuring that said marketing
materials comply with all requirements of 10 TAC §10.617. Remember that 10 TAC
§10.617(f)(5) requires matketing materials to include the Fair Housing Logo and give contact
information that prospective tenants can access if reasonable accommodations ate needed in
order to complete the application process. This contact information sentence must include the
terms “reasonable accommodation™ and must be in English and Spanish. Here is a sample of an
acceptable sentence recently included in marketing materials from another property: “Individuals
who need 1o reguest a reasonable accommodation to complete the application process should contact the apartment
manager at XXX-XXX-XXXX. Pertonas con discapacidad gue necesitan solicitar un acomodacion rasonable
para completer el proceso de aplicacion deben comunicarse con el Administrador del apartment al XXX-XXX.
XXXX”

h.  Look over the “710.677 (affirmative marketing)” tab of the spreadsheet at the following link, which
provides details regarding how TDHCA monitors for this item so that you can check ovet your

work before submission: http: / /www.tdhca.state tx.us/ptedoes /OnsiteMonitoringForms.xlsx

i Maintain all documentation in your files for future review.

What to submif: Once your updated Affirmative Marketing plan a#d outreach materials are complete, have
them reviewed by a supetvisor, then submit both via CMTS.
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9. Household income above limit upon initial occupancy for units: Follow the instructions below with
respect to units 1304, 1406, 2304, and 2402, and submit documentation.

Circumstance with respect to units
listed above

Instruction

1. If unit is occupied by a qualified
household

TDHCA requested documentation verifying assets for each
household at the time of move in. If that could not be
completed, you must recertify the household using cutrent
citcumstances. The Development responded by submitting the
initial certification without verification of assets for each
household. To cotrect, recertify the households using current
circumstances, and submit fot each unit:

A. New application using current circumstances;

B. New verifications of each soutrce of income and assets,
C. New Income Certification;

D. Lease and lease addendum; and

E. Tenant Rights and Resources Guide Acknowledgment.

Remember that items A-C above must be dated within 120
days of one another.

If the unit is vacant or the tenant does not qualify, follow
alternate instructions below.

IV. If unit is occupied by a nonqualified
household with a non-expired lease

A. Issue 2 nonrenewal notice to tenant and provide a copy to
TDHCA.*

B. As soon as the unit is occupied by a qualified household,
you must submit the full tenant file*. Receipt of the full tenant
file after 2/6/2018 is acceptable for this circumstance
provided that Requirement A above is fulfilled.

V. If unit has been vacant more than 30
days

A. Unit must be made ready for occupancy and a letter
certifying to that effect must be submitted to TDHCA.

B. Occupy the unit by a qualified household, and submit the
full new tenant file within 30 days of occupancy*. Receipt of
the full tenant file after 2/6/2018 is acceptable for this
circumstance provided that Requirement A above is fulfilled.

VI. If unit has been vacant fesr than 30
days

A. If unit is ready for occupancy, a letter certifying to that
effect must be submitted to TDHCA.

B. If unit is not ready for occupancy, submit a letter to
TDHCA including details regarding wotk that is required and
when the unit will be ready fot occupancy {(no more than 30
days from the date of vacancy).

C. Occupy the unit by 2 qualified household, and submit the
full new tenant file within 30 days of occupancy*. Receipt of
the full tenant file after 2/6/2018 is acceptable for this
circumstance provided that Requirements A and B above are
fulfilled.

* If a notice of nonrenewal or notice of termination is sent to fenant, ensure that it complies with requirements of the

rule at 10 TAC 10.670(f)
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Exhibit 2

Tenant File Guidelines

The following technical support does not represent a complete list of all file requirements and is
intended only as a guide. TDHCA staff recommends that all onsite staff responsible for accepting
and processing applications sign up for First Thursday Training in order to get a full overview of the

process. Sign up at http://www.tdhea.state.tx.us/pmcomp/COMPtrain html. Forms discussed

below are available at: http://www.tdhca.state.tx.us/pmcomp/forms.htm.

1. Intake Application® Each adult household member must complete their own application
in order to be properly screened at initial certification. A married couple can complete 2 joint
application. The Department does not have a required form to screen households, but we
make a sample form available for that putpose. All houscholds must be screened for
household composition, income and assets. Applicants must complete all blanks on the
application and answer all questions. Any lines left mtentionally blank should be marked
with “none” ot “n/a.” The application must be signed and dated by all adult household
members, using the date that the form is actually completed. If you use the Texas Apartment
Association (T'AA) Rental Application, be aware that it does not include all requirements,
but they have a “Supplemental Rental Application for Units Under Government Regulated
Affordable Housing Programs” that includes the additional requirements.

2. Release and Consent: Have tenant sign TDHCA’s Release and Consent form so that
verifications may be collected by the property.

3. Verify Income® Each source of income and asset must be documented for every adult
household member based upon the information disclosed on the application.
There are multiple methods: ‘

2.  Income Verification for Households with Section 8 Certificates: This form is
signed by the Public Housing Authority, verifying that the household is eligible at
initial occupancy ot at recertification. Since the necessary income and asset
verifications were performed by the housing authority and were effective as of a
specific date, this form must be signed within 120 days of that effective date, either
at initial move-n or at recertification. This form must also be dated within 120 days
of the application and Income Certification that you collect. If outside of that period,
you must verify income and assets yourself.

b. First hand verifications: Paystubs or payroll print-outs that show gross income. If
you choose this method, ensure that you consistently collect a specified number of
consecutive check stubs as defined in your management plan;

c. Employment Verification Form: Part 1 must be completed by you and signed by
the tenant. Part 2 must be completed by the employer. To prevent fraud, you must
submit the form directly to the employer and must not allow the tenant to handle it.
You should ensure that the person completing the employer portion has authority to
do so and has access to all applicable information in order to verify the employment
income. If you receive the verification via mail, retain the envelope. If you receive it
via fax, ensure that the fax stamp is on it;

2 &3 Remember that the application, verifications of income and assets, and the Tenant Income Certification form must

be signed within 120 days of one another. If one component is outside of that timeframe, you must recertify.
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d. Verification of non-employment income: You must obtain verifications for all
other income sources, such as child suppott, social secutity, and/or unemployment
benefits. Self-certification by the household is not acceptable. Examples: benefit
vetification letter(s) would be acceptable for social secutity and/or employment
benefits. Acceptable verifications for child support could include documents such as
divorce decree(s), court ordet(s), or a written statement from the coutt or attotney
genetal regarding the monthly awarded amount;

e. Telephone Verifications: these are acceptable sy for clarifying discrepancies and
cannot be used as primary form of verification. Include your name, the date, the
name of the person with whom you spoke, and your signature;

f. Certification of Zero Income: If an adult houschold member does not tepott any
soutces of income on the application, this form can be used to document thorough
screening and to document the source of funds used to pay for rent, utilities, and/or
other necessities.

4. Verify Assetss Regardless of their balances, applicants must report all assets owned,
including assets such as checking ot savings accounts. The accounts are typically disclosed
on the application form, but you must review all documentation from the tenant to ensure
proper documentation of the household’s income and assets. For instance, teview the credit
report (if you pull one), application, pay stubs, and other documents to ensure that all
information is consistent. Examples of ways to find assets that are frequently ovetlooked:
Review pay stubs for assets such as checking and retirement accounts that the household
may have forgotten to include in the application. These accounts must also be verified.
Format of verifications:

a. Under $5000 Asset Certification Form: If the total cash value of the assets owned
by members of the household is less than $5,000, as reported on the Intake
Application, the TDHCA Under $5,000 Asset Certification form may be used to
verify assets. If applicable, follow the instructions to complete one form pert
household that includes evetyone’s assets, even minots, and have all adults sign and
date using the date that the form is actually completed.

b. First hand verifications such as bank statements to verify a checking account.
First hand verifications ate required for the HOME Program. For savings accounts,
use the cutrent balance. For checking accounts, use the average balance for the last 6
months (include 6 months of statements and average the balance). For other account
types or for HTC propetties, ensure that you use a consistent number of consecutive
statements, as identified in your management plan.

c. 3" vparty verifications using the TDHCA Asset Verification form.
As with the “Employment Verification Form” discussed above, Part 1 must be
completed by you and signed by the tenant. Part 2 must be completed by the
financial institution. To prevent fraud, you must submit the form directly to the
employer and must not allow the tenant to handle it. You should ensure that the
person completing the financial institution’s portion has authority to do so and has
access to all applicable information in otder to verify the asset(s). If you receive the

Remember that the application, verifications of income and assets, and the Tenant Income Certification form must be
signed within 120 days of one another. If one component is outside of that timeframe, you must recertify.
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verification via mail, retain the envelope. If you receive it via fax, ensure that the fax
stamp is on it.

5. Tenant Income Certification Form: Upon verification of all income and asset sources
disclosed on the application and any additional information found in the documentation
submitted by the tenant, the next step is to annualize the soutces on the Income
Certification Form, add them together, and compare to the applicable income limit for
household size which can be found at http://www.tdhca.state.txus/pmcomp/irl/index.htm.
Be sure to include any income detived from assets. The form must include all household
members, and be signed by each adult household member. Remember that it must be signed
within 120 days of the application and the verifications of income and assets.

6. Lease: Must conform with your LURA and TDHCA requirements and indicate a rent
below the maximum rent limits, which can be found at
http: //www.tdhca. state.tx.us/pmcomp/itl /index.htm  When determining the rent, ensure
that the tenant’s rent, plus the utility allowance, plus any housing subsidies, plus any
mandatory fees, are below the maximum limits set by TDHCA. 10 TAC §10.613(a) prohibits
the eviction or termination of tenancy of low income households fot reasons other than
good cause throughout the affordability period in accordance with Revenue Ruling 2004-82.
In addition, 10 TAC §10.613(f) prohibits HTC developments from locking out ot
threatening to lock out any development resident, or seizing or threatening to scize personal
property of a resident, except by judicial process, for purposes of performing necessaty
repairs or construction work, or in case of emergency. The prohibitions must be included in
the lease or lease addendum. TAA has an affordable lease addendum that has incorpotated
this required language. If you are not a TAA member, you can draft a lease addendum using
the requirements outlined above.

7. Tenant Selection Criteria: In accordance with 10 TAC §10.610(b), you must maintain
written Tenant Selection Criteria and a copy of those written criteria under which an
applicant was screened must be included in the household’s file.

8. Tenant Rights and Resources Guide: As of 1/8/2015, the Fair Housing Disclosure
Notice and T'enant Amenities and Services Notice have been replaced by the Tenant Rights
and  Resources Guide, a copy of which is available online at
http:/ /www.tdhca.state.tx.us/pmcdocs /FairHousingDisclosure Booklet.doc.

Per 10 TAC §10.613(m), a laminated copy of this guide must be posted in a common area of
the leasing office, and you must provide a copy of the guide to each houschold during the
application process and upon any subsequent changes to the items desctibed at paragraph b)
below. The Tenant Rights and Resources Guide includes:

a) Information about Fair Housing and tenant choice; and

b) Information regarding common amenities, unit amenities, and services.
A tepresentatlve of the household must receive a copy of the Tenant Rights and Resources
Guide and sign an acknowledgment of receipt of the brochure prior to, but no more than
120 days priot to, the initial lease execution date.

A copy of the acknowledgment form is available at:

www.tdhea.state.txus /pmedocs /FairHousingDisclosureSignaturePage.ndf.
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Exhibit 3:

Texas Administrative Code

TITLE 10 COMMUNITY DEVELOPMENT

PART 1 TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
CHAPTER 10 UNIFORM MULTIFAMILY RULES

SUBCHAPTER E POST AWARD AND ASSET MANAGEMENT REQUIREMENTS
RULE §10.406 Ownetship Transfers (§2306.6713)

(a) Ownership Transfer Notification. All multifamily Development Owners must provide written notice to
the Department at least thirty (30) calendar days prior to any sale, transfer, or exchange of the Development
ot any portion of or Controlling interest in the Development. Transfers that are the result of an involuntary
temoval of the general partner by the investment limited partner must be reported to the Department, as
soon as possible due to the sensitive timing and nature of this decision. If the Department determines that
the transfer, involuntary removal, or replacement was due to a default by the General Partner under the
Limited Partnership Agteement, ot othet detrimental action that put the Development at tisk of failute, staff
tnay make a recommendation to the Boatd for the debatment of the entity and/or its Principals and Affiliates
putsuant to the Department's debarment rule. In addition, a record of transfer involving Principals in new
proposed awatds will be reported and may be taken into considetation by the Executive Award and Review
Committee, in accordance with §1.5 of this title (relating to Previous Participation Reviews), ptor to
recommending any new financing or allocation of credits.

(b) Requitement. Department approval must be requested for any new member to join in the ownership of a
Development. Exceptions include changes to the investment limited partner, non-controlling limited partner,
or other partners affiliated with the investment limited partner, ot changes resulting from foreclosure wherein
the lender or financial institution involved in the transaction is the resulting owner. Any subsequent transfer
of the Development will be required to adhere to the process in this section. Fusthermore, a Development
Owner may not transfer an allocation of tax credits or ownership of a Development supported with an
allocation of tax credits to any Person or entity unless the Development Owner obtains the Executive
Ditectot's prior, wtitten approval of the transfer. The Executive Ditector may not unreasonably withhold
approval of the transfer requested in compliance with this section. Notwithstanding the foregoing, a
Development Owner shall be trequited to notify the Department but shall not be required to obtain Executive
Director approval when the transferee is an Affiliate of the Development Owner with no new members or
the transferee is a Related Party who does not Control the Development and the transfer is being made for
estate planning purposes.

(c) Transfers Prior to 8609 Issuance or Construction Completion. Transfers (other than those that do not
require Executive Director approval, as set forth in subsection (b) of this section) will not be approved prior
to the issuance of IRS Form(s} 8609 (for Housing Tax Credits) or the completion of construction (for all
Developments funded through other Department programs) unless the Development Owner can provide
evidence that the need for the transfer is due to a hardship (ex. potential bankruptcy, removal by a partner,
ete.). The Development Owner must provide the Department with a written explanation describing the
hardship and a copy of any applicable agrcement between the patties to the transfet, including any Third-
Party agreement.

(d) Non-Profit Organizations. If the ownership transfer tequest is to replace a non-profit organization within
the Development ownership entity, the replacement non-profit entity must adhere to the requirements in
paragraph (1) or (2) of this subsection.

(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-Profit
Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the Code, the transferee
must be a Qualified Non-Profit Organization that meets the requirements of §42(h)(5) of the Code and Texas
Government Code §2306.6706.
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(2) If the LURA requires ownership or material participation in ownership by a qualified non-profit

organization, but the Development did not receive Tax Credits pursuant to §42(h)(5) of the Code, the
Development Owner must show that the transferee is a non-profit organization that complies with the
LURA.

{¢) Historically Underutilized Business ("HUB") Organizations. If a HUB is the general partner of a
Development Owner and it (i) is being removed as the result of a default under the organizational documents
of the Development Owner or (if) determines to sell its ownership interest, in either case, after the issuance of
8609s, the purchaser of that general partnership interest is not required to be a HUB as long as the LURA
does not require such continual ownership or a material LURA amendment is approved. Such approval can
be obtained concurrent with Board approval described herein. All such transfers must be approved by the
Board and require that the Board find that:

(1) the selling HUB is acting of its own volition or is being removed as the result of a default under the
otganizational documents of the Development Ownert;

(2) the participation by the HUB has been substantive and meaningful, or would have been substantial and
meaningful had the HUB not defaulted under the organizational documents of the Development Owner,
enabling it to realize not only financial benefit but to acquire skills relating to the ownership and operation of
-affordable housing; and

(3) the proposed purchaser meets the Department's standards for ownership transfers
(f) Documentation Required. A Development Owner must submit documentation requested by the
Department to enable the Department to understand fully the facts and circumstances that gave rise to the

_need for the transfer and the effects of approval or denial. Documentation includes but is not limited to:

{1) a written explanation outlining the reason for the request;

(2) a list of the names of transferees and Related Parties;

(3) detailed information describing the experience and financial capacity of transferees and related parties
holding an ownership interest of 10 percent or greater in any Principal or Controlling entity;

(4) evidence and certification that the tenants in the Development have been notified in writing of the
proposed transfer at least thirty (30) calendar days prior to the date the transfer is approved by the
Department. The ownership transfer approval letter will not be issued until this 30 day period has expired.

(g) Within five (5) business days after the date the Department receives all necessary information undet this
section, staff shall initiate a qualifications review of a transferee, in accordance with §1.5 of this title, to
determine the transferee's past compliance with all aspects of the Depattment's programs, LURAs and
eligibility under this chapter.

(h) Credit Limitation. As it relates to the Housing Tax Credit amount further described in §11 4(a) of this title
(relating to Tax Credit Request and Award Limits), the credit amount will not be applied in circumstances
described in paragraphs (1) and (2) of this subsection:

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over ownership of the
Development and not merely replacing the "general partnet; ot

(2) in cases where the general partner is being replaced if the award of credits was made at least five (5) years

prior to the transfer request date.
(i) Penalties. The Development Owner must comply with any additional documentation requirements as
stated in Subchapter I of this chapter (relating to Compliance Monitoring). The Development Owner, as on
record with the Department, will be liable for any penalties imposed by the Department even if such penalty
can be attributable to the new Development Owner unless such ownership transfer is approved by the
Department.

() Ownetship Transfer Processing Fee. The ownership transfer request must be accompanied by
cotresponding ownership transfer fee as outlined in §10.901 of this chapter {relating to Fee Schedule).

Source Note: The provisions of this §10.406 adopted to be effective December 9, 2014, 39 TexReg 9518
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BEFORE THE
TEXAS DEPARTMENT OF
HOUSING AND
COMMUNITY AFFAIRS

ENFORCEMENT ACTION AGAINST
PERSIMMONS TOWNHOMES, L'TD.
WITH RESPECT TO
HOMES A'T PERSIMMONS
(HTIC FILE # 98170 / CMTS # 2026)

IR L) IR ey W )

AGREED FINAL ORDER

General Remarks and official action taken:

On this 8" day of November, 2018, the Governing Board (“Board”) of the Texas Department of
Housing and Community Affairs (“I'DHCA” or “Department”) considered the matter of whether
enforcement action should be taken against PERSIMMONS TOWNHOMES, LTD., a Texas
limited partnership (“Respondent™).

This Agreed Order is executed pursuant to the authority of the Administrative Procedure Act
(“APA”), Tex. Gov’t Code §2001.056, which authorizes the informal disposition of contested cases.
In 2 desire to conclude this matter without further delay and expense, the Board and Respondent
agree to resolve this matter by this Agreed Final Order. The Respondent agrees to this Order for the
purpose of resolving this proceeding only and without admitting or denying the findings of fact and
conclusions of law set out in this Order.

Upon recommendation of the Enforcement Committee, the Board makes the following findings of
fact and conclusions of law and enters this Order:

WAIVER

Respondent acknowledges the existence of their right to request a hearing as provided by Tex. Gov't
Code §2306.044, and to seek judicial review, in the District Coutt of Travis County, Texas, of any
order as provided by Tex. Gov’t Code §2306.047. Pursuant to this compromise and settlement, the
Respondent waives those rights and acknowledges the jurisdiction of the Board over Respondent.

FINDINGS OF FACT (“FOF”)
Turisdiciion:

1. During 2000, Respondent was awarded an allocation of Low Income IHousing Tax Credits
by the Board, in an annual amount of $1,058,204 to build and operate Homes at
Persimmons (“Property”) (HTC file No. 98170 / CMTS No. 2026 / LDLD No. 245).

2. Respondent signed a land use restriction agreement (“LURA”) regarding the Propetty. The
LURA was effective December 14, 2000, and filed of record at Volume 2000249, Page
04572 of the Official Public Records of Real Property of Dallas County, Texas (“Recoj;ds”).

3. Respondent is subject to the regulatory authority of TDHCA.
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Compliance Violations':

4.

A Uniform Physical Condition Standards ("UPCS”) inspection was conducted on March 1,
2017. Inspection reports showed numerous setious property condition violations, a violation
of 10 TAC §10.621 (Property Condition Standards). Notifications of noncompliance were
sent and a June 30, 2017, cotrective action deadline was set. Cotrective action was received
but did not resolve any violations. A further response was received on September 4, 2018,
after intervention by the Enforcement Committee, but it did not fully address all violations.
Respondent has indicated that all repairs have been completed, but that proper paperwork
was not submitted. The violations listed at Attachment 1 temain outstanding at the time of
this order. '

CONCLUSIONS OF LAW

The Department has jutisdiction ovet this matter pursuant to Tex. Gov’t Code §§23006.041-
0503, and 10 TAC Chapter 2.

Respondent is 2 “housing sponsor” as that term is defined in Tex. Govt Code
§2306.004(14).

Putsuant to IRC §42(m)(1)(B)(iii), housing credit agencies are required to monitor for
noncompliance with all provisions of the IRC and to notify the Internal Revenue Setvice of
such noncompliance. ‘

Respondent violated 10 TAC §10.621 in 2017 and LR.C. §42, as amended, by failing to
comply with HUD’s Uniform Physical Condition Standards when major violations were
discovered and not timely corrected.”

Because Respondent is a housing sponsor with respect to the Property, and has violated
TDHCA rules, the Board has personal and subject mattet jurisdiction over Respondent
pursuant to Tex. Gov’t Code §2306.041 and §2306.267.

Because Respondent is a housing sponsot, TDHCA may ordet Respondent to perform ot
refrain from petforming certain acts in order to comply with the law, TDHCA rules, or the
terms of a contract or agreement to which Respondent and TDIHCA are parties, putsuant to
Tex. Gov’t Code §2306.267.

Because Respondent has violated rules promulgated putsuant to Tex. Gov’t Code §2306.053
and has violated agreements with the Agency to which Respondent is a patty, the Agency
may impose an administrative penalty pursuant to Tex. Gov’t Code §2306.041.

1

Within this Agreed Final Order, all references to violations of TDHCA Compliance Monitoring rules at

10 TAC Chapter 10 refers to the versions of the code in effect at the time of the compliance monitoring reviews
and/or inspections that resulted in recording each violation. All past violations remain violations under the current
code and all interim amendments.

2 HUD’s Uniform Physical Condition Standards are the standards adopted by TDHCA pursuant to 10 TAC
10.621(a)
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8. An administrative penalty of $500 is an appropriate penalty in accordance with
10 TAC Chapter 2.

Based upon the foregoing findings of fact and conclusions of law, and an assessment of the factors
set forth in Tex. Gov’t Code §2306.042 to be considered in assessing such penalties as applied
specifically to the facts and circumstances present in this case, the Board of the Texas Department
of Housing and Community Affairs orders the following:

IT IS HEREBY ORDERED that Respondent is assessed an administrative penalty in the amount
of $500, subject to deferral as further ordered below. '

IT IS FURTHER ORDERED that Respondent shall trepair all UPCS violations as indicated in
the exhibits and submit work orders in the correct format, and including all necessary parts, to
document the corrections to TDHCA on or before December 10, 2018.

IT IS FURTHER ORDERED that if Respondent timely and fully complies with the terms and
conditions of this Agreed Final Order, correcting all violations as required, the satisfactoty
performance under this order will be accepted mn lieu of the assessed administrative penalty and the
full amount of the administrative penalty will be defetred and forgiven.

IT IS FURTHER ORDERED that if Respondent fails to satisfy any conditions or otherwise
violates any provision of this order, or the property is sold before the terms and conditions of this
Agreed Final Order have been fully satisfied, then the full administrative penalty in the amount of
$500 shall be immediately due and payable to the Department. Such payment shall be made by
cashier’s check payable to the “Texas Department of Housing and Community Affairs” upon the
earlier of (1) within thirty days of the date the Department sends written notice to Respondent that
it has violated a provision of this Order, or {2} the property closing date if sold before the terms and
conditions of this Agreed Final Order have been fully satisfied.

IT IS FURTHER ORDERED that cotrective documentation must be uploaded to the
Compliance Monitoring and Tracking System (“CMTS”) by following the instructions at this link:
http:/ /www.tdhca.state.tx.us/pmedocs/CMTSUserGuide-AttachingDocs.pdf. After the upload is
complete, an email must be sent to Ysella Kaseman at ysella.kaseman(@tdhca.state.tx.us to inform
her that the documentation is ready for review. If it comes due and payable, the penalty payment
must be submitted to the following address:

If via overnight mail (FedEx, UPS): If via USPS:
TDHCA TDHCA

Attn: Ysella Kaseman Attn: Ysella Kaseman
221 E 114 St P.O. Box 13941
Anustin, Texas 78701 Austin, Texas 78711

IT IS FURTHER ORDERED that Respondent shall follow the requitements of
10 TAC §10.406, a copy of which is included at Exhibit 2, and obtain approval from the
Department prior to consummating a sale of the propetty, if contemplated.

Page 3 of 8



IT IS FURTHER ORDERED that the terms of this Agreed Final Order shall be published on
the TDHCA website.

Approved by the Governing Board of TDHCA on November 8 , 2018,

By:
Name: [.B. Goodwin
Title: Chait of the Board of TDHCA

By:
Name: James “Beau” Fecles
Title: Secretary of the Board of TDHCA

THE STATE OF TEXAS §

S
COUNTY OF TRAVIS  §

Before me, the undetsigned notary public, on this 8th day of November, 2018, personally appeared
|.B. Goodwin, proved to me to be the petson whose name is subscribed to the foregoing instrument
and acknowledged to me that he exccuted the same for the purposes and consideration thetein
expressed.

(Seal)

Notaty Public, State of Texas

THE STATE OF TEXAS §

)
COUNTY OF TRAVIS  §

Before me, the undersigned notary public, on this 8th day of Novembet, 2018, personally appeared
James “Beau” Fccles, proved to me to be the petson whose name is subscribed to the foregoing
instrument and acknowledged to e that he executed the same for the purposes and consideration
thetein expressed. '

(Seal)

Notary Public, State of Texas
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STATE OF TEXAS §
§
COUNTY OF §
BEFORE ME, , 4 notary public in and for the State of ,
on this day personally appeared __, known to me ot proven to me
through to be the person whose name is subscribed to the toregoing

instrument, and acknowledged to me that (he/she) executed the same for the purposes and
consideration therein expressed, who being by me duly sworn, deposed as follows:

1. “My name is , I am of sound mind, capable of making this
statement, and personally acquainted with the facts herein stated.

2. Thold the office of for Respondent. I am the authorized representative
of Respondent, owner of the Property, which is subject to a Land Use Restricion Agreement
monitored by the TDHCA in the State of Texas, and I am duly authorized by Respondent to
execute this document.

3. Respondent knowingly and voluntarily enters into this Agreed Final Order, and agrees with and
consents to the issuance and service of the foregoing Agreed Order by the Board of the Texas
Department of Housing and Community Affairs.”

RESPONDENT:
PERSIMMONS TOWNHOMES, LTD., Texas limited partnership

KRR Construction, Ltd., a Texas limited partnership, its
general partner

KRR Operations, LLC, a Texas limited ].iaBi].ity
company, its general partner

KRR Companies G.P., a Texas general partnership,
its president

By:
Name: Joseph Kemp
Title:
Given under my hand and seal of office this day of , 2018.

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF

My Commission Expires:
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Exhibit 1

UPCS Instructions

1. UPCS violations that must be corrected:

Bldg. | Unit
# # Inspectable Item | Deficiency Level | Note
1 N/A. | Exterior Walls Cracks/Gaps 1.2 Trim rotting
Kitchen sink leaks
8 806 | Kitchen Plumbing - I.eaking Faucet/Pipes | .3 under cabinet
Emergency Fire Exits -
Emergency/Fire Fxits
11 1105 | Health & Safety Blocked/Unusable L3 Bdr 2
20 2005 | Ceiling Peeling/Needs Paint 12 Bdt 4
Refrigerator-
20 2005 | Kitchen Missing/Damaged/Inoperable L1 Gasket
Bdr2
condensation
ctack from bb gun
20 2005 | Windows Cracked/Broken/Missing Panes L3 maybe
Detetiorated /Missing Seals (Entry
23 2306 | Doots Only) L3 Front seal

2. Prepare corrective documentation following these guidelines:

ht

www.tdlica.state.tx.us

: mcomp/inspections/docs/UPCS-WorkOrderGuidelines.pdf.
Ensure that a supervisor checks your documentation to verify that each document is complete.

3. Submit cotrective documentation via CMTS following on or before 12/10/2018.
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Exhibit 2;

Texas Administrative Code

TITLE 10 COMMUNITY DEVELOPMENT

PART' 1 TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
CHAPTER 10 UNIFORM MULTIFAMILY RULES

SUBCHAPTERE = POST AWARD AND ASSET MANAGEMENT REQUIREMENTS
RULE §10.406 Ownership Transfers (§2306.6713)

(a) Ownership Transfer Notification. All multifamily Development Owners must provide wtitten notice to
the Department at least thirty (30) calendar days prior to any sale, transfer, or exchange of the Development
or any portion of or Controlling interest in the Development. Transfers that are the result of an involuntary
removal of the general partner by the investment limited partner must be reported to the Department, as
soon as possible due to the sensitive timing and nature of this decision. If the Department determines that
the transfer, involuntary removal, or replacement was due to a default by the General Pattner under the
Limited Partnership Agreement, or other detrimental action that put the Development at risk of failure, staff
may make a recommendation to the Board for the debarment of the entity and/ ot its Principals and Affiliates
pursuant to the Department's debarment rule. In addition, a record of transfer involving Principals in new
proposed awards will be reported and may be taken into consideration by the Executive Award and Review
Committee, in accordance with §1.5 of this title (relating to Previous Participation Reviews), priot to
recommending any new financing ot allocation of credits.

(b) Requirement. Department approval must be requested for any new member to join in the ownership of a
Development. Exceptions include changes to the investment limited partner, non-controlling limited partner,
or other partners affiliated with the investment limited partner, or changes resulting from foreclosure wherein
the lender or financial institution involved in the transaction is the resulting owner. Any subsequent transfer
of the Development will be required to adhere to the process in this section. Furthermore, a Development
Ovwmer may not transfer an allocation of tax credits or ownership of a Development suppotted with an
allocation of tax credits to any Person or entity unless the Development Owner obtains the Executive
Directot's prior, wrtitten approval of the transfer. The Executive Director may not unreasonably withhold
approval of the transfer requested in compliance with this section. Notwithstanding the fotegoing, a
Development Owner shall be required to notify the Department but shall not be required to obtain Executive
Director approval when the transferee is an Affiliate of the Development Owner with no new members or
the transferee is a Related Party who does not Control the Development and the transfer is being made for
estate planning purposes. '

(¢} Transfers Prior to 8609 Issuance or Construction Completion. Transfers {other than those that do not
require Executive Director approval, as set forth in subsection (b) of this section) will not be approved ptior
to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) or the completion of construction (for all
Developments funded through other Department programs) unless the Development Owner can provide
evidence that the need for the transfer is due to a hardship (ex. potential bankruptcy, removal by a partner,
etc.). ‘The Development Owner must provide the Department with a written explanation describing the
hardship and a copy of any applicable agreement between the parties to the transfer, including any Third-
Party agreement. ,

{d) Non-Profit Organizations. 1f the ownership transfer request is to replace a non-profit organization within
the Development ownership entity, the replacement non-profit entity must adhere to the requirements in
paragraph (1) or (2) of this subsection.

(1) If the LURA requires ownership or material participation in ownership by a Qualified Non-Profit
Organization, and the Development received Tax Credits pursuant to §42(h}(5) of the Code, the transferee
must be a Qualified Non-Profit Organization that meets the requitements of §42(h)(5) of the Code and Texas
Government Code §2306.6706.
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(2) If the LURA requites ownership or material patticipation in ownership by a qualified non-profit
otganization, but the Development did not teceive Tax Credits pursuant to §42(h)(5) of the Code, the
Development Owner must show that the transferee is a non-profit organization that complies with the
LURA.

(¢) Historically Underutilized Business ("HUB") Organizations. If a HUB is the general partner of a
Development Owner and it (i) is being removed as the result of a default under the organizational documents
of the Development Owner or (i) determines to sell its ownership interest, in either case, after the issuance of
8609s, the purchaser of that general partnership interest is not tequired to be 2 HUB as long as the LURA
does not require such continual ownership or a material LURA amendment is approved. Such approval can
be obtained concutrent with Board approval desctibed herein. All such transfers must be approved by the
Board and require that the Board find that:

(1) the selling HUB is acting of its own volition or is being removed as the result of a default under the
organizational documents of the Development Owner;

(2) the participation by the HUB has been substantive and meaningful, or would have been substantial and
meaningful had the HUB not defavlted under the organizational documents of the Development Owner,
enabling it to realize not only financial benefit but to acquire skills relating to the ownership and operation of
affordable housing; and

(3) the proposed purchaser meets the Department's standards for ownership transfers
() Documentation Required. A Development Owner must submit documentation requested by the
Department to enable the Department to understand fully the facts and circumstances that gave rise to the
need for the transfer and the effects of approval or denial. Documentation includes but is not limited to:

(1} a written explanation outlining the reason for the request; '

(2) a list of the names of transferees and Related Parties;

(3) detailed information describing the expetience and financial capacity of transferees and related patties
holding an ownership interest of 10 percent o greater in any Principal or Controlling entity;

(4) evidence and certification that the tenants in the Development have been notified in writing of the
proposed transfer at least thirty (30) calendar days prior to the date the transfer is approved by the
Department. The ownership transfer approval letter will not be issued until this 30 day period has expired.

(g) Within five (5) business days after the date the Department receives all necessary information under this
section, staff shall initiate a qualifications review of a transferee, in accordance with §1.5 of this title, to
determine the transferee's past compliance with all aspects of the Department's programs, LURAs and
eligibility under this chapter.

(h) Credit Limitation. As it relates to the Housing Tax Credit amount further described in §11.4(a) of this title
(relating to Tax Credit Request and Award Limits), the credit amount will not be applied in circumstances
desctibed in paragraphs (1) and (2) of this subsection:

(1) in cases of transfers in which the syndicator, investor ot limited partner is taking over ownership of the
Development and not merely replacing the general partner; or

(2) in cases where the general partnet is being replaced if the award of credits was made at least five (5) years
ptior to the transfer request date.

(i) Penalties. The Development Owner must comply with any additional documentation requirements as
stated in Subchapter F of this chapter (relating to Compliance Monitoring). The Development Ownet, as on
record with the Department, will be liable for any penalties imposed by the Department even if such penalty
can be attributable to the new Development Owner unless such ownetship transfer is approved by the
Departiment.

() Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by
cotresponding ownership transfer fee as outlined in §10.901 of this chapter (relating to Fee Schedule).

Source Note: The provisions of this §10.406 adopted to be effective December 9, 2014, 39 TexReg 9518
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BOARD ACTION REQUEST
LEGAL DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action regarding the adoption of an Agreed Final Order
concerning related properties Western Burgundy (HTC 97088 / CMTS 1742), Lee Seniors (HTC
98093 / CMTS 1950}, Haymon Krupp (HTC 14127 / CMTS 5003), Tays (HTC 14130 / CMTS
5005), Raymond Telles Manor (HTC 14419 / CMTS 5063), Lt. Palmer Baird (HTC 14420 / CMTS
5064), J.E. Anderson Apartments (HTC 14421 / CMTS 5066), Everett Alvarez Apattments (HTC
14423 / CMTS 5067), Hatry S. Truman Apartments (HI'C 14424 / CMTS 5068), Dwight D.
Eisenhower Memorial Apartments (HTC 14425 / CMTS 5069), Kennedy Brothers Communities
(HTC 14427 / CMTS 5071), Aloysius A. Ochoa Apartments (HTC 14428 / CMTS 5072), Lyndon B
Johnson Memorial Apartments (HIC 14429 / CMTS 5073), Rafael Marmolejo Jr Memotial
Apartments (HTC 14430 / CMTS 5074}, and Juan Hatt Memotial Apattments (HTC 14431 /
CMTS 5075)

RECOMMENDED ACTION

WHEREAS, Western Burgundy, owned by Westetn Burgundy Ltd (“Western
Burgundy Owner”), had uncorrected compliance findings relating to the applicable
land use restriction agreements and the associated statutory and rule requirements;

WHEREAS, lee Seniors, owned by Lee Seniors Ltd. (“Lee Owner”), had
uncotrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, Haymon Krupp, owned by Haymon Krupp, LP (“Haymon Owner™),
had uncorrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, Tays, owned by El Paso Tays, LP (“Tays Owner”), had uncorrected
compliance findings relating to the applicable land use restriction agreements and the
associated statutory and rule requitements;

WHEREAS, Raymond Telles Manor, owned by El Paso RAD I, Lid. (“El Paso
Owner”), had uncorrected compliance findings relating to the applicable land use
restriction agreements and the associated statutory and rule requirements;

WHEREAS, Lt. Palmer Baird, owned by El Paso Owner, had uncotrected
compliance findings relating to the applicable land use restriction agreements and the
associated statutory and rule requirements;

WHEREAS, JE. Anderson Apartments, owned by LEl Paso Owner, had
uncorrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, Everett Alvarez Apartments, owned by El Paso Owner, had
uncorrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;




WHEREAS, Hatry S. Truman Apattments, owned by El Paso Owner, had
uncotrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, Dwight D. Hisenhower Memotial Apartments, owned by El Paso
Owner, had uncorrected compliance findings relating to the applicable land use
restriction agreements and the associated statutory and rule requirements;

WHEREAS, Kennedy Brothers Communities, owned by El Paso Owner, had
uncotrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requitements;

WHEREAS, Aloysius A. Ochoa Apattments, owned by El Paso Owner, had
uncotrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, Lyndon B Johnson Memotial Apartments, owned by El Paso Owner,
had uncorrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, Rafael Marmolejo Jr Memotial Apartments, owned by El Paso Ownet,
had uncorrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, Juan Hart Memorial Apartments, owned by El Paso Owner, had
uncorrected compliance findings relating to the applicable land use restriction
agreements and the associated statutory and rule requirements;

WHEREAS, compliance findings that wete referred for an administrative penalty
included: failure to maintain complete and acceptable written tenant selection criteria
for all of the above propetties; failure to provide a complete and acceptable
Affirmative Marketing Plan and associated outreach marketing materials at five
properties, including Tays, J.E. Anderson Apartments, Harry S. Truman Apartments,
Rafael Marmolejo Jr. Memorial Apartments, and Juan Hart Memorial Apartments;
failure to post 2 laminated copy of the Tenant Rights and Resources Guide in a
common area of the leasing office for four properties, including Tays, ... Anderson
Apattments, Harty S. Truman Apartments, and Rafael Marmolejo Jr. Memorial
Apartments; failure to execute required lease provisions or exclude prohibited lease
language for three units at Tays; failure to provide documentation that household
incomes were within presctibed limits upon initial occupancy for two units at Tays;
failure to collect an Annual Eligibility Certification for one unit at Lyndon B Johnson
Memotial Apattments; and for charging gross rents that exceeded the allowable
limits for one unit at Kennedy Brothers Communities;

WHEREAS, all of the above findings that had been referred for an administrative
penalty were tesolved informally before consideration by the Enforcement
Committee;

WHEREAS, on August 28, 2018, Ownet’s representatives participated in an
informal conference with the Enforcement Committee and agreed, subject to Board
approval, to enter into an Agtreed Flinal Order assessing no administrative penalty,
but stipulating that violations occutred and were not timely corrected;



WHEREAS, Owner’s representatives have agreed, subject to Board approval, to
enter into an Agreed Final Order stipulating that violations occurred and assessing
no administrative penalty; and

WHEREAS, staff has based its recommendations for an Agreed Final Ordet on the
Department’s rules for administrative penalties and an assessment of each and all of
the statutory factors to be considered in assessing such penalties, applied specifically
to the facts and circumstances present in this case.

NOW, therefore, it is hereby

RESOLVED, that an Agreed Final Order, assessing no administrative penalty, but
stipulating that violations occurred at Western Burgundy (HTC 97088 / CMTS
1742), Lee Seniors (HTC 98093 / CMTS 1950), Haymon Krupp (HIC 14127 /
CMTS 5003), Tays (HTC 14130 / CMTS 5005), Raymond Telles Manor (HTC
14419 / CMTS 5063), Lt. Palmer Baird (HTC 14420 / CMTS 5064), J.E. Anderson
Apartments (HTC 14421 / CMTS 5066), Evetett Alvarez Apartments (HTC 14423 /
CMTS 5067), Harry S. Traman Apartments (HTC 14424 / CMTS 5068), Dwight D.
Eisenhower Memorial Apartments (HT'C 14425 / CMTS 5069}, Kennedy Brothers
Communities (HTC 14427 / CMTS 5071), Aloysius A. Ochoa Apartments (HTC
14428 / CMTS 5072), Lyndon B Johnson Memotial Apattments (HTC 14429 /
CMTS 5073), Rafael Marmolejo Jr Memorial Apartments (HTC 14430 / CMTS
5074), and Juan Hart Memorial Apartments (HIC 14431 / CMTS 5075), as
presented at this meeting, but authorizing staff to make any necessaty non-
substantive technical corrections, is hereby adopted as the order of this Board.



BACKGROUND

The following fifteen properties in El Paso are owned by related entities, ultimately controlled by the
Housing Authority of the City of El Paso (‘HACEP”). All fifteen properties are subject to Land Use
Restriction Agreements (collectively “LURAs”) in consideration for housing tax credit allocations to
acquire, build and/or rehabilitate, and operate the properties:

Property Name Owning Funding LURA # of | Activity Type
Entity Effective | Units
Western Burgundy Western Annual 1999 64 New construction
Burgundy HTC
Ltd. allocation of
$349,498
Lee Seniots Lee Seniors, | Annual 1999 19 New construction
Ltd. HTC
allocation of
$74,001
Haymon Krupp Haymon Annual 2016 96 New construction
Krupp, LP HIC
allocation of
$800,000
Tays El Paso Anpual 2017 198 New construction
Tays, LP HIC
allocation of
$1,352,756
Raymond Telles El Paso Annual 2017 68 Acquisition /
Manot RADI, Ltd. | HTIC Rehabilitation
allocation of
$393,680
Lt. Palmer Baird El Paso Annual 2017 55 Acquisition /
RADI Ltd. | HTC Rehahilitation
allocation of
$301,785
J.E. Anderson Apts El Paso Annual 2017 58 Acquisition /
) RADI, Itd. | HTC Rehabilitation
allocation of
$320,245
Everett Alvarez Apts | El Paso Annual 2016 96 Acquisition /
RADI Lid. | HIC Rehabilitation
allocation of :
$383,011
Harry S. Truman FlPaso Annual 2017 920 Acquisition /
Apts RAD I, ILtd. | HTC ‘Rehabilitation
allocation of
$504,234




10 | Dwight D. El Paso Annual 2016 194 Acquisition /-
Eisenhower Memotial | RAD I, ILtd. | HTC Rehabilitation
Apts allocation of
$1,014,282
11 | Kennedy Brothers El Paso Annual 2016 364 Acquisition /
Communities RADI Itd. | HTC Rehabilitation
allocation of
$2.037,920
12 | Aloysius A. Ochoa El Paso Annual 2016 70 Acquisition /
Apts RAD I Itd. | HTC Rehabilitation
allocation of
$266,331
13 | Lyndon B Johnson El Paso Annual 2016 126 Acquisition /
Memorial Apts RADI L. | HTC Rehabilitation
allocation of
$646,186
14 | Rafael Marmolejo Jr Fl Paso Annual 2016 292 Acquisition /
Memorial Apts RADI, Ltd. | HTC Rehabilitation
allocation of
$1,506,875
15 | Juan Hart Memorial El Paso Annual 2016 48 Acquisition /
Apts RADL Lid. | HIC Rehabilitation
allocation of
$257,080

The exccutive leadership team for HACEP includes: Gerald Cichon (Chief Executive Officer),
Satish Bhaskar (Chief Operating Officer), John Hannah Sarah (Interim Chief Financial Officer),
Tom Deloye (Chief RAD Officer), and Arthur Provenghi (Legal Counsel). As of 2015, the officers
of Paisano Housing Redevelopment Corporation, a nonprofit corpotation and instrumentality of the
Housing Authority of the City of El Paso, and the 100% membet of the general pattner for all of
the above properties with the exception of Western Burgundy and Lee Seniors, included
Gerald Cichon (Chief Executive Officer), Joe Fernandez (Board Chairperson), Francisco Ottega
(Board Member), Burt Blacksher (Board Member), Lupita Licetio (Boatd Member), and
Kevin Quinn (Board Member). CMTS lists Gerald Cichon as the primary contact for each Owning
Entity listed above. The properties are all self managed, with Western Burgundy, Lee Seniors,
Haymon Krupp, and Tays managed via EP Housing Operations and Management Enterprises PFC,
with Satish Bhaskar listed as the primary contact in CMTS, and the remainder of the properties
managed via the Housing Authority of the City of El Paso, with Diana Smith listed as the primary
contact in CMTS.

HACEP was previously referred for an administrative penalty earlier in 2018 for file monitoting
violations at two related entities, Alamito Tetrace Apartments (HTC 07405 / CMTS 4538) and
Woodrow Bean Apartments (HI'C 14426 / CMTS 5070). Full corrections wete teceived upon the
request of the Enforcement Committee and both referrals were closed with waming lettets dated
February 23, 2018, indicating that any future administrative penalty referrals for those properties or
any related properties under the same ownership gtoup or primaty owner contact would result in




mandatoty consideration by the Enforcement Committee. In June of 2018, the fifteen related
properties listed above were referred for an administrative penalty for the following violations:

1. Failure to maintain complete and acceptable written tenant selection criteria for all of the
above properties;

2. Failure to provide a complete and acceptable Affirmative Marketing Plan and associated
outteach marketing materials at five propetties, including Tays, J.E. Andetson Apartments,
Harry S. Traman Apattments, Rafael Marmolejo Jr. Memorial Apattments, and Juan Hart
Memorial Apartments;

3. Failutre to post a laminated copy of the Tenant Rights and Resources Guide in a common
area of the leasing office for four properties, including Tays, J.E. Anderson Apartments,
Harry S. Truman Apattments, and Rafael Marmolejo Jr. Memorial Apattments;

4. Failute to execute required lease provisions ot exclude prohibited lease language for three
units at Tays;

5. Failure to provide documentation that household incomes were within prescribed limits
upon initial occupancy for two units at Tays;

6. Failure to collect an Annual Eligibility Cettification for one unit at Lyndon B Johnson
Memorial Apartments; and

7. Charging gross rents that exceeded the allowable limits for one unit at Kennedy Btothets
Communities.

An informal conference notice was issued, and all of the violations listed above were fully resolved
before the deadline set in that notice. Owner representatives then participated in an informal
conference with the Enforcement Committee on August 28, 2018, and agreed to sign an Agreed
Final Order assessing no administrative penalty for noncompliance at the fifteen properties listed
above, but stipulating that violations had occutted and wete not timely corrected. Although the
administrative penalty referral included a significant number of properties and a variety of systematic
file monitoring violations, HACEP presented compelling factors that justified not assessing an
administrative penalty. HACEP has been primarily compliant until 2018, with compliance problems
beginning catlier this year during the first group of file monitoring reviews petformed after HACEP
began converting its entite portfolio of 6,100 units from public housing to project based Rental
Assistance Demonstration (“RAD™) units, many of the conversions involving housing tax credit
funding from TDHCA. Conventional public housing does not permit projects to setvice any debt,
and as a result, public housing authorities have few options to recapitalize and rehabilitate existing
properties. RAD was designed so that the developments could operate similarly to conventional
projects to enable them to use traditional financing structures and perform rehabilitations with that
new funding. The majority of the teferred properties above are part of the 2014 RAD 1 Portfolio,
which involved thitteen properties with 1,590 units. HACEP was not prepared for the compliance
monitoting challenge associated with so many new HTC allocations and simultaneous onsite
teviews, and admitted to the Enforcement Committee that they had not adequately prepared, but
have now taken steps to ensure that they comply fully going forward. They hited Novogtadic &
Company LLP in June of 2018 to ensure full future compliance at all HACEP propetties, and ate
confident that this ongoing relationship should mitigate most future compliance monitoring
violations, while ensuring that any future violations that do occur are timely and fully corrected.

Consistent with direction from the Department’s Enforcement Committee, an Agreed Final Order
stipulating that violations occutred is recommended, with no administrative penalty. This will be a



reportable item of consideration under previous patticipation for any new award to the principals of
the owner. :



ENFORCEMENT ACTION AGAINST § BEFORE THE
WESTERN BURGUNDY, LTD. WITH g TEXAS DEPARTMENT OF
RESPECT TO WESTERN § HOUSING AND
BURGUNDY, LID. (HIC FILE # 97088 g COMMUNITY AFFAIRS
/ CMTS # 1742), ET AL §

AGREED FINAL ORDER

General Remarks and official action taken:

On this 8" day of November, 2018, the Governing Board (“Board”) of the Texas Department of
Housing and Community Affairs (“TDHCA” ot “Department”) considered the matter of whether
enforcement action should be taken against the following related entities
(collectively, “Respondent”):

1. WESTERN BURGUNDY, LTD., a Texas limited partnership, owner of Westetn
Burgundy (HTC 97088 / CMTS 1742);

2. LEE SENIORS, LTD., a Texas limited partnership, owner of Lee Seniors (HTC 98093 /
CMTS 1950);

3. HAYMON KRUPP, LP, a Texas limited partnership, owner of Haymon Krupp (HTC
14127 / CMTS 5003);

4. EL PASO TAYS, LP, a Texas limited partnership, owner of Tays (HIC 14130 / CMTS
5005); and

5. EL PASO RAD I, LTD., a Texas limited pattnership, owner of:
a. Raymond Telles Manor (HTC 14419 / CMTS 5063);
Lt. Palmer Baird (HTC 14420 / CMTS 5064);
J.E. Andetson Apattments (HTC 14421 / CMTS 5066);
Everett Alvarez Apartments (HTC 14423 / CMTS 5067);
Hatry S. Truman Apartments (HTC 14424 / CMTS 5068);
Dwight D. Eisenhower Memorial Apartments (HTC 14425 / CMTS 5069);
Kennedy Brothers Communities (HT'C 14427 / CMTS 5071);
Aloysius A. Ochoa Apartments (HTC 14428 / CMTS 5072);
Lyndon B Johnson Memotial Apartments (HTC 14429 / CMTS 5073);
j. Rafael Marmolejo Jr Memotial Apartments (HTC 14430 / CMTS 5074); and
k. Juan Hatt Memotial Apartments (HTC 14431 / CMTS 5075).

This Agteed Order is executed pursuant to the authority of the Administrative Procedute Act
(“APA”), Tex. Gov’t Code §2001.056, which authorizes the informal disposition of contested cases.
In a desite to conclude this matter without further delay and expense, the Board and Respondent
agree to resolve this matter by this Agreed Final Order. The Respondent agtrees to this Order for the
putpose of resolving this proceeding only and without admitting or denying the findings of fact and
conclusions of law set out in this Ordet.

e mo oo g
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Upon recommendation of the Enforcement Committee, the Board makes the following findings of
fact and conclusions of law and enters this Order:

WAIVER

Respondent acknowledges the existence of their right to request a hearing as ptovided by Tex. Gov't
Code §2306.044, and to seek judicial review, in the District Court of Travis County, Texas, of any
order as provided by Tex. Gov’t Code §2306.047. Pursuant to this compromise and settlement, the
Respondent waives those rights and acknowledges the jutisdiction of the Board over Respondent.

[urisdiction:

FINDINGS OF FACT (“FOF”)

1. Respondent was awarded the following allocations of Low Income Housing Tax Credits by
the Board, to acquite, build and/ot tehabilitate, and operate fifteen multifamily apartment
complexes located in El Paso County. A land use restriction agreement (“LURA”) was
signed regarding each Property:

# | Property Name Annual LURA Details # of | Activity
HTC Units | Type
Allocation ,
1 Western Burgundy Annual Effective 12/1/1999. 64 New
HTC Recorded at Document No. consttuction
allocation of | 99094603 of the Official
$349,498 Public Records of Real
: Property of El Paso County,
Texas (the “Records”), as
amended by a  First
Amendment executed on
4/8/2013, and filed in the
Records at Document No.
20130025465
2 Lee Seniors Annual Effective 12/1/1999. 19 New
HTC Recorded at Document construction
allocation of | N0.99094604 of the Recotds,
$74,001 as amended by a First
Amendment executed on
4/8/2013, and filed in the
Records at Document No
20130025344,
3 Haymon Krupp Annual Effective 11/17/2016. | 96 New
HTC Recotded at Document No. construction
allocation of | 20160091312 of the Records.
$800,000
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4 Tays Annual Effective 11/27/2017. 198 New
HTC Recorded at Document No. construction
allocation of | 20170095024 of the Recotds,
$1,352,756 as amended by a First
Amendment, Executed on July
12, 2018, and filed in the
Records at Document No.
. 20180055606
5 Raymond Telles Manor | Annual Effective 12/27/2017. 68 Acquisition /
HIC Recorded at Document No. Rehabilitation
allocation of | 20170096930 of the Records
$393,686
6 Lt. Palmer Baird Annual Effective 12/27/2017. 55 Acquisition /
HTC Recorded at Document No. Rehahilitation
allocation of | 20170096931 of the Records
$301,785
7 J.E. Anderson Apts Annual Effective 12/27/2017. 58 Acquisition /
HTC Recorded at Document No. Rehabilitation
allocation of | 20170096927 of the Records
‘ $320,245
8 Everett Alvarez Apts Annual Lffective 11/28/2016. 96 Acquisition /
HIC Recorded at Document No. Rehabilitation
allocation of | 20160091317 of the Records
$383,011
9 Hatry 8. Truman Apts | Annual Effective 12/27/2017. 90 Acquisition /
HTC Recorded at Document No. Rehabilitation
allocation of | 20170096929 of the Records
$504,234
10 | Dwight D. Eisenhower | Annual Effective 12/29/2016. 194 Acquisition /
Memotial Apts HTC Recotrded at Document No. Rehabilitation
allocation of | 20160091320 of the Records
$1,014,282
11 Kennedy Brothers Annual Effective 12/19/2016. 364 Acquisition /
| Communities HTC Recorded at Document No. Rehabilitation
allocation of | 20160091318 of the Recotds
$2,037,920
12 | Aloysius A. Ochoa Annual Effective 12/1/2016. 70 Acquisition /
Apts HTC Recotded at Document No. Rehabilitation
allocation of | 20160091314 of the Records
$266,331
13 | Lyndon B Johnson Annual Effective 12/19/2016. 126 Acquisition /
Memorial Apts HTC Recorded at Document No. Rehabilitation
allocation of | 20160091319 of the Records
$646,186
14 | Rafael Marmolejo Jr Annual Effective 12/19/2016. 292 Acquisition /
Memorial Apts HTC Recorded at Document No. Rehabilitation
allocation of | 20160091316 of the Records
$1,506,875
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15 | Juan Hart Memorial Annual Effective 11/29/2016. 48 Acquisition /
Apts HTC Recorded at Document No. Rehabilitation
allocation of | 20160091313 of the Records
$257,080

Respondent is subject to the regulatory authority of TDHCA.

Compliance Violations':

3.

An on-site monitoring review was conducted at Western Burgundy on November 16, 2017,
to determine whether it was in compliance with LURA tequirements to lease units to low
income households and maintain records demonstrating eligibility. The monitoring review
found violations of the LURA and TDHCA rules. Notifications of noncompliance were sent
and a May 8, 2018, corrective action deadline was set, however, the following violations were
not resolved before the corrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
citeria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection ctiteria that meet
minimum TDHCA requirements.

An on-site monitoring review was conducted at Lee Seniors on November 16, 2017, to
determine whether it was in compliance with LURA requirements to lease units to low
income households, maintain records demonstrating eligibility, and to complete additional
file monitoting requitements, as applicable. The monitoring review found violations of the
LURA and TDHCA rules. Notifications of noncompliance were sent and a May 8, 2018,
cotrective action deadline was set, however, the following violations were not resolved
before the cotrective action deadline: '

a. Respondent failed to maintain complete and acceptable written tenant selection
ctitetia, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements.

An on-site monitoring review was conducted at Haymon Krupp on November 30, 2017, to
determine whether it was in compliance with LURA requirements to lease units to low
income households, maintain records demonstrating eligibility, and to complete additional
file monitoring requirements, as applicable. The monitoring review found violations of the
LURA and TDHCA rules. Notifications of noncompliance were sent and a May 22, 2018,
cottective action deadline was set, however, the following violations wete not resolved
before the cotrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
ctiteria, a violation of 10 TAC §10.610 (Wtitten Policies and Procedures), which
requires all developments to establish written tenant selection ctiteria that meet
minimum TDHCA requirements.

' Within this Agreed Final Order, all references to violations of TDHCA Compliance Monitoring rules at
10 TAC Chapter 10 refers to the versions of the code in effect at the time of the compliance monitoring reviews
and/or inspections that resulted in recording each violation. All past violations remain violations under the current
code and all interim amendments.
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6. An on-site monitoring review was conducted at Tays on November 29, 2017, to determine
whether it was in compliance with LURA requirements to lease units to low income
households, maintain records demonstrating eligibility, and to complete additional file
monitoring requirements, as applicable. The monitoring review found violations of the
LURA and TDHCA rules. Notifications of noncompliance were sent and a May 22, 2018,
corrective action deadline was set, however, the following violations were not resolved
before the corrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
criteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements;

b. Respondent failed to provide a compliant affirmative marketing plan, a violation of
10 TAC §10.617 (Affirmative Marketing), which requires developtents to maintain
an affirmative marketing plan that meets minimum requirements and to distribute
marketing materials to selected marketing organizations that reach groups identified
as least likely to apply and to persons with disabilities;

c. Respondent failed to execute required lease provisions or exclude prohibited lease
language, a violation of 10 TAC §10.613 (Lease Requitements), which requires leases
to include specific language protecting tenants from eviction without good cause and
prohibiting owners from taking certain actions such as locking out or seizing
property, or threatening to do so, except by judicial process; and

d. Respondent failed to provide complete documentation that houschold incomes were
within prescribed limits upon initial occupancy for units 4305 and 4318, a violation
of 10 TAC §10.611 (Determination, Documentation and Cettification of Annual
Income) and Section 4 of the LURA, which require screening of tenants to ensure
qualification for the program.

7. An on-site monitoting teview was conducted at Raymond Telles Manor on
December 14, 2017, to determine whether it was in compliance with LURA requitements to
lease units to low income households, maintain records demonstrating eligibility, and
complete additional file monitoring requitements, as applicable. The monitoring review
found violations of the LURA and TDHCA rules. Notifications of noncompliance were sent
and a May 21, 2018, corrective action deadline was set, however, the following violations
wete not resolved before the corrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
critetia, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements. ‘

3. An on-site monitoring review was conducted at Lt. Palmer Baird on November 30, 2017, to
determine whether it was in compliance with LURA requitements to lease units to low
income households, maintain records demonstrating eligibility, and to complete additional
file monitoring requirements, as applicable. The monitoring review found viclations of the
LURA and TDHCA rules. Notifications of noncompliance were sent and a May 21, 2018,
cotrective action deadline was set, however, the following violations were not resolved
before the cotrective action deadline:
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10.

11.

b. Respondent failed to maintain complete and acceptable written tenant selection
ctitetia, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements.

An on-site monitoring review was conducted at J.E. Anderson Apartments on December 12,
2017, to determine whethet it was in compliance with LURA requirements to lease units to
low income households, maintain records demonstrating eligibility, and to complete
additional file monitoring tequitements, as applicable. The monitoring review found
violations of the LURA and TDHCA rules. Notifications of noncompliance were sent and a
May 21, 2018, corrective action deadline was set, however, the following viclations were not
resolved before the corrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
ctiteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requites all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements;

b. Respondent failed to provide a compliant affirmative marketing plan, a violation of
10 TAC §10.617 (Affirmative Marketing), which requires developments to maintain
an affirmative marketing plan that meets minimum requirements and to distribute
marketing materials to selected matketing organizations that reach groups identified
as least likely to apply and to persons with disabilities; and

c. Respondent failed to post a copy of the Tenant Rights and Resources Guide in a
common area of the leasing office, a violation of 10 TAC §10.613 (Lease
Requirements), which requires owners to post a laminated copy of the Guide in a
common atea of the leasing office and provide a copy to each household during the
application process and upon any subsequent change to common amenities, unit
amenities, ot services.

An on-site monitoring review was conducted at Everet Alvarez Apartments on December
15, 2017, to determine whether it was in compliance with LURA requirements to lease units
to low income households, maintain records demonstrating eligibility, and to complete

"additional file monitoring requirements, as applicable. The monitoring review found

violations of the LURA and TDHCA rules. Notifications of noncompliance wete sent and a
May 21, 2018, cotrective action deadline was set, however, the following violations were not
resolved before the cotrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
ctiteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements.

An on-site monitoring review was conducted at Harry S. Truman Apartments on December
13, 2017, to determine whether it was in compliance with LURA requirements to lease units
to low income households, maintain tecords demonstrating eligibility, and to complete
additional file monitoting requirements, as applicable. The monitoring review found
violations of the LURA and TDHCA rules. Notifications of noncompliance were sent and a
May 21, 2018, cotrective action deadline was set, however, the following violations were not
resolved before the cotrective action deadline:
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a. Respondent failed to maintain complete and acceptable written tenant selection
criteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements; and

b. Respondent failed to post a copy of the Tenant Rights and Resources Guide in a
common area of the leasing office, a violation of 10 TAC §10.613 (Lease
Requirements), which requires owners to post a laminated copy of the Guide in a
common area of the leasing office and provide a copy to each household duting the
application process and upon any subsequent change to common amenities, unit
amenities, or services. :

12.  An on-site monitoring review was conducted at Dwight D. Eisenhowet Memorial
Apartments on November 28, 2017, to determine whether it was in compliance with TURA
requirements to lease units to low income households, maintain records demonstrating
eligibility, and to complete additional file monitoring requirements, as applicable. The
“monitoring review found violations of the ILURA and TDHCA rules. Notifications of
noncompliance were sent and a May 21, 2018, cotrective action deadline was set, however,
the following violations were not resolved before the cortective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
criteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements. :

13.  An on-site monitoring review was conducted at Kennedy Brothers Communities on
November 17, 2017, to determine whether it was in compliance with LURA requitements to
lease units to low mcome households, maintain records demonstrating eligibility, and to
complete additional file monitoring requirements, as applicable. The monitoring review
found violations of the LURA and TDHCA rules. Notifications of noncompliance were sent
and a May 21, 2018, corrective action deadline was set, however, the following violations
were not resolved before the corrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
criteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TIDHCA requirements; and

b. Respondent collected gross rents that exceeded income lhmits for unit 208113,
The total gross rent totaled $889, including tenant paid rent of $690 plus a $199
utility allowance, exceeding the gross rent limit of $882. TDHCA publishes
maximum tent limits for the tax credit program annually and ownets are responsible
for ensuring that the maximum rents that they charge include the amount of rent
paid by the houschold, plus an allowance for utilities, plus any mandatory fees.
Exceeding the maximum rent s a violation of 10 TAC §10.622 (Special Rules
Regarding Rents and Rent Limit Violations).
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14.

15,

16.

An on-site monitoting review was conducted at Aloysius A. Ochoa Apartments on
November 29, 2017, to detetmine whether it was in compliance with LURA requirements to
lease units to low income households, maintain records demonstrating eligibility, and to
complete additional file monitoting requitements, as applicable. The nonitoting review
found violations of the LURA and TDHCA tules. Notifications of noncompliance were sent
and a May 21, 2018, cortective action deadline was set, however, the following violations
wete not resolved before the cotrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
criteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements.

An on-site monitoring review was conducted at Lyndon B. Johnson Memorial Apartments
on November 27, 2017, to determine whether it was in compliance with LURA
requirements to lease units to low income households, maintain records demonstrating
eligibility, and to complete additional file monitoring requitements, as applicable. The
monitoring review found violations of the LURA and TDHCA rules. Notifications of
noncompliance were sent and a May 21, 2018, corrective action deadline was set, howevet,
the following violations wete not resolved before the corrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
criteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requites all developments to establish written tenant selection critetia that meet
minimum TDHCA requirements; and

b. Respondent failed to collect required data by not providing an Annual Eligibility
Certification for unit 2100022, a violation of 10 TAC §10.612 (Tenant File
Requirements), which requires developments to annually collect an Annual Eligibility
Cettification form from each household.

An on-site monitoring review was conducted at Rafael Marmolejo Jr. Memorial Apartments
ont December 12, 2017, to determine whether it was in compliance with LURA requirements
to lease units to low income households, maintain records demonstrating eligibility, and to
complete additional file monitoring tequitements, as applicable. The monitoring teview
found violations of the LURA and TDHCA rules. Notifications of noncompliance were sent
and a May 21, 2018, cotrective action deadline was set, however, the following violations
were not resolved before the cotrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
ctitetia, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements;

c. Respondent failed to provide a compliant affirmative marketing plan, a violation of
10 TAC §10.617 (Affirmative Marketing), which requires developments to maintain
an affirmative marketing plan that meets minimum requirements and to distribute
marketing materials to selected matketing organizations that reach groups identified
as least likely to apply and to the disabled; and

d. Respondent failed to post a copy of the Tenant Rights and Resoutces Guide in a
common area of the leasing office, a violaton of 10 TAC §10.613 (Lease
Requirements), which requires ownets to post a laminated copy of the Guide in 2
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common area of the leasing office and provide a copy to each household during the
application process and upon any subsequent change to common amenities, unit
amenities, Ot services.

17.  An on-site monitoring review was conducted at Juan Hart Memorial Apartments on
November 30, 2017, to determine whether it was in compliance with LURA tequitements to
lease units to low income households, maintain records demonstrating eligibility, and to
complete additional file monitoring requirements, as applicable. The monitoring review
found violations of the LURA and TDHCA rules. Notifications of noncompliance were sent
and a May 21, 2018, corrective action deadline was set, however, the following violations
were not resolved before the corrective action deadline:

a. Respondent failed to maintain complete and acceptable written tenant selection
criteria, a violation of 10 TAC §10.610 (Written Policies and Procedures), which
requires all developments to establish written tenant selection criteria that meet
minimum TDHCA requirements; and

b. Respondent failed to provide a compliant affirmative matketing plan, a violation of
10 TAC §10.617 (Affirmative Marketing), which requires developments to maintain
an affirmative marketing plan that meets minimum requirements and to distribute
marketing materials to selected marketing organizations that reach groups identified
as least likely to apply and to the disabled.

18.  All violations listed above are considered resolved at the time of this Order, but were
resolved after the cotrective action period.

CONCLUSIONS OF LAW

1. The Department has jurisdiction over this matter pursuant to Tex. Gov’t Code §§2306.041-
0503, and 10 TAC §2.

2. Respondent is a “housing sponsor” as that term is defined in Tex. Gov’'t Code
§2306.004(14).

3. Pursuant to IRC §42(m)(1)(B)(i1), housing credit agencies are required to monitor for
noncompliance with all provisions of the IRC and to notify the Intetnal Revenue Service of
such noncompliance.

4. Respondent violated 10 TAC §10.610 in 2017, by not maintaining complete and acceptable
‘written tenant selection criteria meeting TDHCA requirements at all fifteen propetties that
are the subject of this Agreed Final Otder.

5. Respondent violated 10 TAC §10.617 in 2017, by failing to provide a complete and
acceptable affirmative marketing plan and associated outreach matketing materials at the
following five properties: Tays, |.E. Anderson Apartments, Harry S. Truman Apattments,
Rafael Marmolejo Jr. Memorial Apartments, and Juan Hart Memorial Apartments.
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10.

11.

12.

13.

14.

Respondent violated leasing requirements in 10 TAC §10.613 in 2017, by failing to post a
laminated copy of the Tenant Rights and Resources Guide in a common atea of the leasing
office at the following four properties: Tays, J.E. Andetson Apartments, Hatty S. Truman
Apattments, and Rafael Marmolejo Jr. Memorial Apartments.

Respondent violated 10 TAC §10.613 in 2017, by failing to execute required lease provisions
ot exclude prohibited lease language at Tays.

Respondent violated 10 TAC §10.611 and Section 4 of the TLURA in 2017 by failing to
provide documentation that household incomes ate Wlthln prescribed limits upon initial
occupancy for two units at Tays. ‘

Respondent violated 10 TAC §10.609 in 2017 by failing to collect an Annual Eligibility
Certification for one unit at Lyndon B Johnson Memorial Apartments.

Respondent violated 10 TAC §10.622 in 2017 by charging gross rents exceeding the
allowable limits, and not making timely corrections once the violations were discovered, for
one unit at Kennedy Brothers Communities.

Because Respondent is a housing sponsor with respect to the Property, and has violated
TDHCA rules, the Board has personal and subject matter jurisdiction over Respondent
pursuant to Tex. Gov’t Code §2306.041 and §2306.267.

Because Respondent is a housing sponsor, TDHCA may order Respondent to perform or
refrain from performing certain acts in otdet to comply with the law, TDHCA rules, ot the
terms of a contract or agreement to which Respondent and TDHCA are parties, putsuant to
Tex. Gov't Code §2306.267.

Because Respondent has violated rules promulgated pursuant to Tex. Gov’t Code §2306.053
and has violated agreements with the Agency to which Respondent is a party, the Agency
may impose an administrative penalty pursuant to Tex. Gov’t Code §2306.041.

It is appropriate to assess no administrative penalty in accordance with the policies situated
at 10 TAC Chapter 2.

Based upon the foregoing findings of fact and conclusions of law, and an assessment of the factors
set forth in Tex. Gov’t Code §2306.042 to be considered in assessing such penalties as applied
specifically to the facts and circumstances present in this case, the Boatd of the Texas Department
of Housing and Community Affairs orders the following:

1T IS HEREBY ORDERED that Respondent not be assessed an administrative penalty.

IT IS FURTHER ORDERED that Respondent shall follow the requirements of
10 TAC §10.406, a copy of which is included at Exhibit 1, and obtain approval from the
Department ptiot to consummating a sale of the property, if contemplated.

IT IS FURTHER ORDERED that the terms of this Agteed Final Order shall be published on
the TDHCA website.

Page 10 of 19



Approved by the Governing Board of TDHCA on November 8 , 20186.

By:
Name: J.B. Goodwin
Title: Chair of the Board of TDHCA

By:
Name: James “Beau” Eccles
Title: Secretary of the Board of TDHCA

THE STATE OF TEXAS §
)
COUNTY OF TRAVIS 1)
Befote me, the undersigned notary public, on this 8th day of November, 2018, personally appeated
[.B. Goodwin, proved to me to be the person whose name is subsctibed to the foregoing instrument

and acknowledged to me that he executed the same for the purposes and consideration therein
expressed.

{Seal)

Notary Public, State of Texas

THE STATE OF TEXAS

S

S
COUNTY OF TRAVIS §
Before me, the undersigned notary public, on this 8th day of November, 2018, petsonally appeared
James “Beau” Eccles, proved to me to be the person whose name is subsctibed to the foregoing
instrument and acknowledged to me that he executed the same for the purposes and consideration
therein expressed.

(Seal)

Notary Public, State of Texas
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STATE OF TEXAS

L) WA

COUNTY OF EL PASO

BEFORE ME, , a notary public in and for the State of Texas,
on this day personally appeared Gerald Cichon, known to me ot proven to me through
to be the person whose name is subscribed to the foregoing instrument, and

acknowledged to me that (he/ she) executed the same for the purposes and consideration therein
expressed, who being by me duly sworn, deposed as follows:

1. “My name is Gerald Cichon, I am of sound mind, capable of making this statement, and
personally acquainted with the facts herein stated.

2. I hold the office of Executive Director for the Housing Authority of the City of El Paso.
I am an authotized representative of Respondent, owner of the property known as
Western Burgundy, which is subject to a Land Use Restriction Agreement monitored by the
TDHCA in the State of Texas, and I am duly authotized to execute this document.

3. Respondent knowingly and voluntarily enters into this Agreed Final Ozrdert, and agrees with and
consents to the issuance and service of the foregoing Agreed Order by the Board of the Texas
Depattment of Housing and Community Affairs.”

RESPONDENT:

WESTERN BURGUNDY, LTD., a Texas limited
partnetrship

HOUSING AUTHORITY OF THE CITY OF EL
PASOQ, a publi¢c housing authority, its general partnet

By:
Name: Gerald Cichon
Title: Chief Executive Officer

Given under my hand and seal of office this day of , 2018.

i

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF TEXAS
My Commission Expires:
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STATE OF TEXAS

)
§
COUNTY OF EL PASO §
BEFORE ME, _ , a notary public in and for the State of Texas,

on this day personally appeared Gerald Cichon, known to me or proven to me through

to be the person whose name is subsciibed to the foregoing instrument, and
acknowledged to me that (he/she) executed the same for the purposes and consideration therein
expressed, who being by me duly sworn, deposed as follows:

1. “My name is Gerald Cichon, I am of sound mind, capable of making this statement, and
personally acquainted with the facts herein stated.

2. I hold the office of _Executive Director for the Housing Authority of the City of Fl Paso.
I am an authorized representative of Respondent, owner of the property known as
Lee Seniors, which is subject to a Land Use Restriction Agreement monitored by the TDHCA in
the State of Texas, and I am duly authorized to execute this document. '

3. Respondent knowingly and voluntarily enters into this Agreed Final Otrder, and agrees with and
consents to the issuance and service of the foregoing Agreed Order by the Board of the Texas
Department of Housing and Community Affairs.” .

RESPONDENT:

LEE SENIORS, LTD, a Texas limited partnership

HOUSING AUTHORITY OF THE CITY OF EL
PASQ, a public housing authority, its general partner

By:
Name: Gerald Cichon
Title: Chief Executive Officer

Given under my hand and seal of office this day of , 2018.

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF TEXAS
My Commission Expires:
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STATE OF TEXAS

L) )

COUNTY OF EL PASO

BEFORE ME, , a notary public in and for the State of 'Texas,
on this day personally appeared Gerald Cichon, known to me or proven to me through

to be the person whose name is subsctibed to the foregoing instrument, and
acknowledged to me that (he/she) executed the same for the putposes and consideration therein
expressed, who being by me duly sworn, deposed as follows:

1. “My name is Gerald Cichon, I am of sound mind, capable of making this statement, and
petsonally acquainted with the facts herein stated.

2. 1 hold the office of Chief Executive Officer of Paisano Haymon Krupp GP, LIC.
I am an authorized tepresentative of Respondent, owner of the property known as
Haymon Krupp, which is subject to a Land Use Resttiction Agteement monitored by the
TDHCA in the State of Texas, and I am duly authorized to execute this document.

3. Respondent knowingly and voluntarily enters into this Agreed Final Otder, and agrees with and
consents to the issuance and service of the foregoing Agreed Order by the Board of the Texas
Depattment of Housing and Community Affairs.”

RESPONDENT:

HAYMON KRUPP, LP, a Texas limited partnership

PAISANO HAYMON KRUPP GP, LLC, a Texas limited
liability company, its general partner

PAISANO HOUSING REDEVELOPMENT
CORPORATION, a Texas nonprofit corporation, an
instrumentality of the Housing Authority of the City of El
Paso

By:
Name: Gerald Cichon
Title: Chief Executive Officer

Given undet my hand and seal of office this day of , 2018.

s

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF TEXAS

My Commission Expires:
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STATE OF TEXAS

LE e R P W]

COUNTY OF EL PASO

BEFORE ME, . a notary public in and for the State of Texas,
on this day personally appeared Gerald Cichon, known to me or ptoven to me through

to be the person whose name is subscribed to the foregoing insttument, and
acknowledged to me that (he/she) executed the same for the purposes and consideration therein
expressed, who being by me duly sworn, deposed as follows:

1. “My name is Gerald Cichon, I am of sound mind, capable of making this statement, and
personally acquainted with the facts herein stated.

2. I hold the office of Chief Fxecutive Officer of Paisano Tays GP, TI.C. I am an authorized
representative of Respondent, owner of the property known as Tays, which is subject to a Land
Use Restriction Agreement monitored by the TDICA in the State of Texas, and I am duly
authorized to execute this document.

3. Respondent knowingly and voluntarily enters into this Agreed Final Order, and agrees with and
consents to the issuance and service of the foregoing Agreed Order by the Board of the Texas
Department of Housing and Community Affairs.”

RESPONDENT:

EL PASO TAYS, LP, a Texas limited partnership

PAISANO TAYS GP, LLC, 2 Texas limited liability
company, its general partner

PAISANO HOUSING REDEVELOPMENT
CORPORATION, a Texas nonprofit cotpotation, an
instrumentality of the Housing Authority of the City of El
Paso

By:
Name: Gerald Cichon
Title: Chief Executive Officer

Given under my hand and seal of office this day of , 2018,

Signature of Notary Public

" Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF TEXAS
My Commission Expires:
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STATE OF TEXAS §
§
COUNTY OF EL PASO §
BEFORE ML, , a notary public in and for the State of 'Texas,

on this day personally appeated Getald Cichon, known to me or proven to me through

to be the person whose name is subscribed to the foregoing instrument, and
acknowledged to me that (he/she) executed the same for the purposes and consideration thetein
exptessed, who being by me duly sworn, deposed as follows:

1. “My name is Gerald Cichon, I am of sound mind, capable of making this staternent, and
petsonally acquainted with the facts herein stated.

2. T hold the office of Chief Executive Officer of Paisano El Paso RAD 1, Inc. [ am an authorized
representative of Respondent, owner of the following eleven propetties, known as:
Raymond Telles Manor, Li. Palmer Baird, I.E. Anderson Apartments, FHverett Alvarez

Apartments, Harry S. Truman Apartments, Dwight D. Eisenhower Memorial Apartments,
Kennedy Brothers Communities, Aloysius A. Ochoa Apartments, Lyndon B Johnson Memorial
Apartments, Rafael Marmolejo Jr Memorial Apartments, and Juan Hart Memorial Apartments,

which are each subject to separate Land Use Restriction Agteements monitored by the TDHCA
in the State of Texas, and I am duly authorized to execute this document.

3. Respondent knowingly and Voluntariljz enters into this Agreed Final Otder, and agrees with and
consents to the issuance and service of the fotegoing Agreed Order by the Board of the Texas
Depattment of Housing and Community Affairs.”

RESPONDENT:

EL PASO RAD I, LTD, a Texas limited partnership

PAISANO EL PASO RAD I, INC, 2 Texas cotporation, its
general partner

PAISANO HOUSING REDEVELOPMENT
CORPORATION, a Texas nonprofit corporation, an
instrumentality of the Housing Authority of the City of El
Paso

By:
Name: Gerald Cichon
Title: Chief Executive Officer

[notary page follows]
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Given under my hand and seal of office this day of , 2018,

Signature of Notary Public

Printed Name of Notary Public

NOTARY PUBLIC IN AND FOR THE STATE OF __
My Commission Expires:
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Exhibit 1
Texas Administrative Code

TITLE 10 COMMUNITY DEVELOPMENT

PART 1 TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
CHAPTER 10 UNIFORM MULTIFAMILY RULES '
SUBCHAPTER E POST AWARD AND ASSET MANAGEMENT REQUIREMENTS
RULE §10.406 Ownership Transfers (§2306.6713)

(2) Ownership Transfer Notification. All multifamily Development Owners must provide written notice to
the Department at least thirty (30) calendar days prior to any sale, transfet, or exchange of the Development
ot any portion of or Controlling interest in the Development. Transfers that are the result of an involuntary
removal of the general partner by the investment limited partner must be reported to the Department, as
soon as possible due to the sensitive timing and nature of this decision. If the Department detetmines that
the transfer, involuntary removal, or replacement was due to a default by the General Partner under the
Limited Partnership Agreement, or other detrimental action that put the Development at risk of failure, staff
may make a recommendation to the Board for the debarment of the entity and/or its Principals and Affiliates
putsuant to the Department’s debarment rule. In addition, a record of transfer involving Principals in new
proposed awards will be repotted and may be taken into consideration by the Executive Award and Review
Committee, in accordance with §1.5 of this title (relating to Previous Participation Reviews), prior to
recommending any new financing or allocation of credits. ' '

(b) Requirement, Department approval must be requested for any new member to join in the ownership of a
Development. Exceptions include changes to the investment limited partner, non-controlling limited partner,
or other partners affiliated with the investment limited partner, or changes resulting from foreclosute wherein
the lendet or financial institution involved in the transaction is the resulting owner. Any subsequent transfer
of the Development will be required to adhete to the process in this section. Furthermore, a Development
Owner may not transfer an allocation of tax ctedits or ownetship of a Development supported with an
allocation of tax credits to any Person or entity unless the Development Owner obtains the Executive
Director's prior, written approval of the transfer. The Executive Director may not unteasonably withhold
approval of the transfer requested in compliance with this section. Notwithstanding the foregoing, a
Development Owner shall be requited to notify the Department but shall not be required to obtain Executive
Director approval when the transferee is an Affiliate of the Development Owner with no new membets or
the transferee is a Related Party who does not Control the Development and the transfer is being made for
estate planning purposes.

(c) Transfers Prior to 8609 Issuance or Construction Completion. Transfers (other than those that do not
require Executive Director approval, as set forth in subsection (b} of this section) will not be approved prior
to the issuance of IRS Form(s) 8609 (for Housing Tax Credits) ot the completion of construction (for all
Developments funded through other Department programs) unless the Development Owner can provide
evidence that the need for the transfer is due to 2 hardship (ex. potential bankruptcy, removal by a partner,
etc.). The Development Owner must provide the Department with a written explanation describing the
hardship and a copy of any applicable agreement between the parties to the transfer, including any Third-
Party agreement.

(d) Non-Profit Organizations. If the ownership transfer request is to replace a non-profit organization within
the Development ownership entity, the replacement non-profit entity must adhere to the requirements in
paragraph (1) or {2} of this subsection.

(1) Tf the LURA requires ownership or material participation in ownership by a Qualified Non-Profit
Otganization, and the Development recetved Tax Credits pursuant to §42(h)(5) of the Code, the transferee
must be a Qualified Non-Profit Otganization that meets the requirements of §42(h)(5) of the Code and Texas
Govetnment Code §2306.6706.
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(2) If the LURA requires ownership or material participation in ownership by a qualified non-profit

organization, but the Development did not receive Tax Credits pursuant to §42(h)(5) of the Code, the
Development Owner must show that the transferee is a non-profit organization that complies with the
LURA.

(¢) Historically Underutilized Business ("HUB") Organizations. If a HUB is the general partner of a
Development Owner and it (1) is being removed as the result of a default under the organizational documents
of the Development Ownier or (ii) determines to sell its ownership interest, in either case, after the issuance of
8609s, the purchaser of that general partnership interest is not required to be 2 HUB as long as the LURA
does not require such continual ownership or a material LURA amendment is approved. Such approval can
be obtained concurrent with Board approval described herein, All such transfers must be approved by the
Board and require that the Board find that:

(1) the selling HUB is acting of its own volition or is being removed as the result of a default under the
organizational documents of the Development Owner;

{2) the participation by the HUB has been substantive and meaningful, or would have been substantial and
meaningful had the HUB not defaulted under the organizational documents of the Development Owner,
enabling it to realize not only financial benefit but to acquire skills relating to the ownership and operation of
affordable housing; and

(3) the ptoposed purchaser meets the Department's standards for ownership transfers
(f) Documentation Required. A Development Owner must submit docurhentation requested by the
Department to enable the Department to understand fully the facts and circumstances that gave rise to the
need for the transfer and the effects of approval or denial. Documentation includes but is not limited to:

{1) a written explanation outlining the reason for the request;

(2) a list of the names of transferees and Related Parties;

(3) detailed information describing the experience and financial capacity of transferees and related parties
holding an ownership interest of 10 percent or greater in any Principal or Controlling entity;

(4) evidence and certification that the tenants in the Development have been notified in writing of the
proposed transfer at least thirty (30) calendar days prior to the date the transfer is approved by the
Department. The ownership transfer approval letter will not be issued until this 30 day period has expired.

(g) Within five (5) business days after the date the Department receives all necessary information under this
section, staff shall initiate a qualifications review of a transferee, in accordance with §1.5 of this title, to
determine the transferee's past compliance with all aspects of the Department's programs, LURAs and
eligibility under this chapter.

(h) Credit Limitation, As it relates to the Housing Tax Credit amount further described in §11.4(a) of this title
(telating to Tax Credit Request and Award Limits), the credit amount will not be applied in circumstances
described in paragraphs (1) and (2) of this subsection:

(1) in cases of transfers in which the syndicator, investor or limited partner is taking over ownership of the
Development and not merely replacing the general partnes; or

(2) in cases where the general partner is being replaced if the award of credits was made at least five (5) years

ptior to the transfer request date.
(i} Penalties. The Development Owner must comply Wlth any additional documentation requitements as
stated in Subchapter F of this chapter (telating to Compliance Monitoring). The Development Owner, as on
record with the Department, will be liable for any penalties imposed by the Department even if such penalty
can be attributable to the new Development Ownet unless such ownership transfer is approved by the
Department.

(1) Ownership Transfer Processing Fee, The ownetship transfer request must be accompanied by
costesponding ownership transfer fee as outlined in §10.901 of this chapter (relating to Fee Schedule).

Source Note: The provisions of this §10.406 adopted to beeffective December 9, 2014, 39 TexReg 9518
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BOARD ACTION REQUEST
BOND FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on Resolution No. 19-009 authorizing the filing of one
or more applications for reservation with the Texas Bond Review Board with respect to qualified
mortgage bonds, authorizing state debt application, and authorizing the selection of underwriters for
the bonds

RECOMMENDED ACTION

Adopt the attached resolution.

BACKGROUND

On September 12, 2018, the Department closed its 2018 Series A Single Family Mortgage Revenue
Bonds in the amount of $143,995,000. Funds were made available to Participating Lenders for
reservation beginning August 3, 2018, and bond proceeds were fully committed by October 3, 2018.
Staff has been working with the Department’s Financial Advisor and Bond Counsel to evaluate
various single family mortgage revenue bond (“SFMRB”) structures. Based on current market
conditions, staff is requesting Board authorization to begin moving forward with the issuance of
SFMRBs to include a tax-exempt series not to exceed $175 million (the “2019A Bonds”) and a
taxable series not to exceed $25 million (the “2019B Bonds”). The bonds are expected to price in
January 2019 and to close in February 2019.

In order to begin the issuance of tax exempt SFMRBs, the Department must submit an application
to the Texas Bond Review Board to draw down private activity bond authority, or volume cap. Staff
is requesting authorization to apply for an amount not-to-exceed $175 million in single family
private activity bond authority for the 2019A Bonds. Staff anticipates that the 2019A Bonds will use
volume cap that has been carried forward by the Department for this purpose. The 2019B Bonds
are taxable and require no private activity bond authority.

Staff is requesting that the Board delegate, to the Director of Bond Finance and Chief Investment
Officer, the selection of underwriters for this and future bond issues from among the Department’s
approved underwriting team. Exhibit A lists the current members of the Department’s underwriting
team and Exhibit B details the recent history of underwriter roles for the Department’s SFMRBSs.

At this time, staff is not seeking nor is the Board granting, final approval of a bond issue with
respect to the financing structure, target mortgage rates, timing, and/or size of the issue. Staff will
return to the Board with those specifics, and with substantially final documents, at a later date for
final Board approval before pricing and selling the bonds.




Exhibit A

Texas Department of Housing and Community Affairs
Current Underwriting Team

Underwriter Eligible Role

Fidelity Capital Markets Co Manager
J.P. Morgan Senior or Co Manager
Jefferies Senior or Co Manager

Piper Jaffray & Co. Co Manager
Ramirez & Co., Inc. Senior or Co Manager
RBC Capital Markets Senior or Co Manager

The term of the current Underwriting Team expires August 31, 2019, and may be
extended in one year increments until August 31, 2020.




Exhibit B

Texas Department of Housing and Community Affairs
Underwriting Roles, Recent History

Prior Underwriting Team

Current Underwriting Team

Issue Size $53,695,000 $91,245,000 $133,700,952 $143,995,000
2017 Series A
2015 Series A 2016 Series A TaX'Exemp;n':j'ew Money
Taxable Refunding Tax-Exempt New Money . 2018 Series A
. " 2017 Series B
Series and Description and and Taxable Refundin Tax-Exempt New
2015 Series B 2016 Series B and g Money
Tax-Exempt New Money Taxable Refunding 2017 Series C
Taxable New Money
Date Issued 10/29/2015 2/24/2016 6/22/2017 9/12/2018
Underwriter Role on Transaction Role on Transaction Role on Transaction Role on Transaction

Estrada Hinojosa & Co., Inc.
Fidelity Capital Markets
J.P. Morgan
Jefferies
Loop Capital Markets
Morgan Stanley & Co.
Piper Jaffray & Co.
Ramirez & Co., Inc.
Raymond James & Associates
RBC Capital Markets

Co Manager
Not on UW Team
N/A
Not on UW Team
N/A
Senior Manager
Not on UW Team
Co Manager
N/A
Co Manager

N/A
Not on UW Team
Senior Manager
Not on UW Team
N/A
Co Manager
Not on UW Team
Co Manager
N/A
Co Manager

Not on UW Team
N/A
N/A
Co Manager
Not on UW Team
Not on UW Team
N/A
Senior Manager
Not on UW Team
Co Manager

Not on UW Team

N/A
Co Manager
Co Senior Manager

Not on UW Team

Not on UW Team
N/A
N/A

Not on UW Team

Senior Manager




RESOLUTION NO. 19-009

RESOLUTION AUTHORIZING THE FILING OF ONE OR MORE APPLICATIONS FOR
RESERVATION WITH THE TEXAS BOND REVIEW BOARD WITH RESPECT TO
QUALIFIED MORTGAGE BONDS; AUTHORIZING STATE DEBT APPLICATION;
APPROVING DELEGATION OF SELECTION OF UNDERWRITING TEAM; AND
CONTAINING OTHER PROVISIONS RELATING TO THE SUBJECT

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) has been
duly created and organized pursuant to and in accordance with the provisions of Chapter 2306, Texas
Government Code, as amended from time to time (the “Act”), for the purpose, among others, of providing a
means of financing the costs of residential ownership, development and rehabilitation that will provide decent,
safe, and affordable living environments for persons and families of low and very low income (as defined in
the Act) and families of moderate income (as described in the Act and determined by the Governing Board of
the Department (the “Board”) from time to time) at prices they can afford; and

WHEREAS, the Act authorizes the Department: (a) to make, acquire and finance, and to enter into
advance commitments to make, acquire and finance, mortgage loans and participating interests therein, secured
by mortgages on residential housing in the State of Texas (the “State”); (b) to issue its bonds, for the purpose,
among others, of obtaining funds to acquire or finance such mortgage loans, to establish necessary reserve
funds and to pay administrative and other costs incurred in connection with the issuance of such bonds; and
(c) to pledge all or any part of the revenues, receipts or resources of the Department, including the revenues
and receipts to be received by the Department from such single family mortgage loans or participating
interests, and to mortgage, pledge or grant security interests in such mortgages or participating interests,
mortgage loans or other property of the Department, to secure the payment of the principal or redemption price
of and interest on such bonds; and (d) to issue its revenue bonds for the purpose of refunding any bonds
theretofore issued by the Department; and

WHEREAS, Section 103 and Section 143 of the Internal Revenue Code of 1986, as amended (the
“Code™), provide that the interest on obligations issued by or on behalf of a state or a political subdivision
thereof the proceeds of which are to be used to finance owner-occupied residences will be excludable from
gross income of the owners thereof for federal income tax purposes if such issue meets certain requirements set
forth in Section 143 of the Code; and

WHEREAS, Section 146(a) of the Code requires that certain “private activity bonds” (as defined in
Section 141(a) of the Code) must come within the issuing authority’s private activity bond limit for the
applicable calendar year in order to be treated as obligations the interest on which is excludable from the gross
income of the holders thereof for federal income tax purposes; and

WHEREAS, the private activity bond “State ceiling” (as defined in Section 146(d) of the Code)
applicable to the State is subject to allocation, in the manner authorized by Section 146(e) of the Code,
pursuant to Chapter 1372, Texas Government Code, as amended (the “Allocation Act”); and

WHEREAS, the Allocation Act requires the Department, in order to reserve a portion of the State
ceiling for qualified mortgage bonds (the “Reservation™) and satisfy the requirements of Section 146(a) of the
Code, to file an application for reservation (the “Application for Reservation”) with the Texas Bond Review
Board (the “Bond Review Board”), stating the maximum amount of the bonds requiring an allocation, the
purpose of the bonds and the section of the Code applicable to the bonds; and

WHEREAS, the Allocation Act and the rules promulgated thereunder by the Bond Review Board (the

“Allocation Rules™) require that the Application for Reservation be accompanied by a certified copy of the
resolution of the issuer authorizing the filing of the Application for Reservation; and
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WHEREAS, the Board has determined to authorize the filing of one or more Applications for
Reservation in the maximum aggregate amount of $175,000,000 with respect to qualified mortgage bonds; and

WHEREAS, the Board further desires to approve an application to the Bond Review Board for
approval of state bonds; and

WHEREAS, the Board further desires to approve delegation of selection of the underwriting team for
the qualified mortgage bonds referenced in this Resolution and for future qualified mortgage bonds issued by
the Department;

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS THAT:

ARTICLE 1
APPROVAL OF CERTAIN ACTIONS

Section 1.1 Applications for Reservation. The Board hereby authorizes Bracewell LLP, as Bond
Counsel to the Department, to file on its behalf with the Bond Review Board one or more Applications for
Reservation in the maximum aggregate amount of $175,000,000 with respect to qualified mortgage bonds,
together with any other documents and opinions required by the Bond Review Board as a condition to the
granting of one or more Reservations.

Section 1.2 State Debt Application. The Board hereby authorizes and approves the submission
of the application for approval of state bonds to the Bond Review Board on behalf of the Department in
accordance with Chapter 1231, Texas Government Code.

Section 1.3 Authorization of Certain Actions.  The Authorized Representatives of the
Department named in this Resolution are hereby authorized to take such actions on behalf of the Department as
may be necessary to carry out the purposes of this Resolution, including the submission of any carryforward
designation requests for such Reservations.

Section 1.4 Delegation of Selection of Underwriting Team. The Board hereby delegates to the
Director of Bond Finance and Chief Investment Officer of the Department, for the bonds referenced in this
Resolution and future qualified mortgage bonds issued by the Department, the selection of underwriters from
among the Department’s approved underwriting team.

Section 1.5 Authorized Representatives. The following persons are hereby named as authorized
representatives of the Department for purposes of executing, attesting, affixing the Department’s seal to, and
delivering the documents and instruments and taking the other actions referred to in this Article 1: the Chair or
Vice Chair of the Board, the Executive Director or Acting Director of the Department, the Director of
Administration of the Department, the Director of Bond Finance and Chief Investment Officer of the
Department, the Director of Texas Homeownership of the Department, and the Secretary or any Assistant
Secretary to the Board. Such persons are referred to herein collectively as the “Authorized Representatives.”
Any one of the Authorized Representatives is authorized to act individually as set forth in this Resolution.

ARTICLE 2
GENERAL PROVISIONS

Section 2.1 Notice of Meeting. This Resolution was considered and adopted at a meeting of the
Board that was noticed, convened, and conducted in full compliance with the Texas Open Meetings Act,
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Chapter 551 of the Texas Government Code, and with §2306.032 of the Texas Government Code, regarding
meetings of the Board.

Section 2.2 Effective Date. This Resolution shall be in full force and effect from and upon its
adoption.

PASSED AND APPROVED this 8th day of November, 2018.

Chair, Governing Board

ATTEST:

Secretary to the Governing Board

(SEAL)
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BOARD ACTION REQUEST
OCI, HTF, and NSP DIVISION
NOVEMBER 8, 2018

Presentation, discussion and possible action on the appointment of Colonia Resident Advisory
Committee members

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov't Code 8§2306.053, the Department is authorized
to adopt rules governing the administration of the Department and its programs;

WHEREAS, pursuant to Tex. Gov't Code §2306.582, the Department is required
to establish, operate, monitor and fund Colonia Self-Help Centers (*Colonia SHCs")
in El Paso, Webb, Starr, and Hidalgo counties, and in Cameron County to serve
Cameron and Willacy counties;

WHEREAS, in 2001 the Department opened two additional Colonia SHCs in
Maverick and Val Verde counties, as authorized by Tex. Gov’'t Code §2306.582, to
address the needs of colonias in those counties;

WHEREAS, pursuant to Tex. Gov't Code 82306.585 the Colonia Resident
Advisory Committee (“C-RAC”) is required to advise the Department’s Governing
Board on the needs of colonia residents and activities to be undertaken through the
Colonia SHCs;

WHEREAS, pursuant to Tex. Gov't Code 82306.584 C-RAC members are required
to be appointed by the Texas Department of Housing and Community Affairs
Governing Board; and

WHEREAS, the two C-RAC members representing Hidalgo County resigned their
positions in August 2018, leaving vacant their positions which expire on October 12,
2021;

NOW, therefore, it is hereby

RESOLVED, that two Hidalgo County colonia residents named herein are hereby

appointed to the C-RAC to represent Hidalgo County in the Colonia Self-Help
Center Program and fill vacant C-RAC positions that expire on October 12, 2021.
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BACKGROUND

The Texas Department of Housing and Community Affairs (the “Department”) is required to
establish Colonia SHCs under Tex. Gov't Code §2306.582 to provide on-site technical assistance to
improve the quality of life for colonia residents located in five counties (El Paso, Webb, Starr,
Hidalgo, and Cameron/Willacy). Additionally, the Department is authorized to establish other
Colonia SHCs if it determines it is necessary and appropriate. Since the creation of the program in
1995, two additional Colonia SHCs have been established in Maverick and Val Verde counties.

Five colonias within each county are selected to receive concentrated technical assistance in housing
rehabilitation, new construction, surveying and platting, construction skills training, tool library access
for self-help, housing, finance, credit and debt counseling, grant preparation, infrastructure
construction, contract-for-deed conversions, and capital access for mortgages and other
improvements. The Department currently oversees seven Colonia SHCs along the Texas-Mexico
border in El Paso, Webb, Hidalgo, Starr, Cameron/Willacy, Maverick, and Val Verde counties.

The Department’s Governing Board is required under Section 2306.584 of the Texas Government
Code to appoint at least five persons who are residents of colonias to serve on the C-RAC. These
members must reside in a colonia in a county designated to have a Colonia SHC, and may not be a
board member, contractor, or employee of, or have any ownership interest in an entity that is
awarded a contract under the Colonia SHC Program. Each county recommends individuals to the
Department for C-RAC membership with input from local nonprofit organizations.

The C-RAC evaluates the needs of colonia residents; reviews programs and activities that are
proposed for or operated through the Colonia SHCs; and advises the Department’s Governing Board
in order for the Colonia SHC Program to better serve colonia residents. The C-RAC is required to
meet 30 days before any Colonia SHC contract is scheduled to be awarded or amended by the
Department’s Governing Board and may meet at other times as needed. The C-RAC is currently
composed of two persons from each county designated to have a Colonia SHC. The term of service
on the C-RAC is four years and the term limits of all current C-RAC members ends on October 12,
2021.

Approval of the following recommendations, which were made by Hidalgo County, will allow the
Department to carry out the statutory requirements of the Colonia SHC Program and C-RAC:

COUNTY NAME ADDRESS COLONIA

Hidalgo Irma Andrade 322 San Bernardino Dr. | South Tower Colonia
(completing term for | Alamo TX 78516
Yessica Gonzales of

Indian Hills Subdivision

Hidalgo Yolanda Hernandez 1411 Santa Barbara Dr. | South Tower Colonia
(completing term for | Alamo TX 78516
Cayetano Lopez of
Linda Vista Estates)
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COLONIA RESIDENT ADVISORY COMMITTEE ROSTER

COUNTY NAME ADDRESS COLONIA
El Paso Maria Vargas 645 Agua Clara Agua Dulce
El Paso TX 79928
El Paso Alma Hernandez 651 Agua Marina Agua Dulce
El Paso TX 79928
Val Verde Rita Rodriguez 155 Fir St. Cienegas Terrace
Del Rio TX 78840
Val Verde Rosa Maria Martinez 113 Burge Dr. Val Verde Park Estates
Del Rio TX 78840
Maverick Dora Lucia Contreras | 2043 Boulder Ridge Loma Bonita
Eagle Pass TX 78852
Maverick Irma Holguin 1766 Coyunda St. Loma Bonita
Eagle Pass TX 78852
Webb Bella Garcia 253 Los Altos Colonia Los Altos
Laredo TX 78043
Webb Elvira Torres 258 Arco lris Colonia Los Altos
Laredo TX 78043
Starr Rosie Jones Lopez P.O. Box 123 Garciasville
Garciasville TX 78547
Starr Norma Guzman P.O. Box 63 La Casita
Garciasville TX 78547
Hidalgo VACANT
(remaining term of
Yessica Gonzales of
Indian Hills Subdivision
Hidalgo VACANT
(remaining term of
Cayetano Lopez of
Linda Vista Estates)
Cameron Victor Alvarez 2618 Eduardo Ave. Cameron Park
Brownsville TX 78526
Cameron Arron Villafranca 1730 Rancho Grande | Rancho Grande
East
San Benito TX 78556
Willacy Jessica Garza 13744 E. 6th St. Sebastian
Sebastian TX 78594
Willacy Emma Gonzales 3713 Coast Ave. Sebastian

Sebastian TX 78594

All member terms expire on October 12, 2021.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
NOVEMBER 8, 2018

Presentation, Discussion, and Possible Action on the 2019 Section 8 Payment Standards for the
Housing Choice Voucher Program

RECOMMENDED ACTION

WHEREAS, the Department operates as a Public Housing Authority (“PHA”) and
administers a housing choice voucher program (“HCVP?”)

WHEREAS, 24 CFR §982.503 requires PHAs to establish Payment Standards
annually for areas served by its vouchers;

NOW, therefore, it is hereby

RESOLVED, that the 2019 HCVP Payment Standards for the Department in its
role acting as a PHA, and in accordance with 24 CFR §982.505, are hereby approved
in the form presented to this meeting.

BACKGROUND

The U.S. Department of Housing and Urban Development ("HUD") requires PHAs to adopt a
payment standard schedule annually that establishes voucher payment standard amounts for each
Fair Market Rent ("FMR") atea or Small Area Fair Market Rent (“SAFMR”) in the PHA jurisdiction.
The PHA must establish payment standard amounts for each "unit size," defined as the number of
bedrooms (one-bedroom, two-bedrooms, etc.) in each housing unit.

The Department, operating as a PHA, may establish the payment standard amount at any level
between 90% and 110% of the published FMR or SAFMR, as applicable, for that unit size. The
establishment of the standard is important because it impacts whether a household will be able to
find a unit they can afford with the voucher. In areas where market rents are high and there is high
demand for rental units, it can be challenging for a voucher holder to find a unit. Having a payment
standard above FMRs or SAFMRs may help voucher holders who have had difficulty in finding
acceptable units or affording units in more desirable areas. Higher payment standards provide
additional choices and opportunities to tenants in highly competitive rental markets.

The importance of trying to ensure that a household's voucher provides enough assistance to house
them is balanced with the importance of beneficiaries of vouchers not being over-subsidized.
Providing more assistance per household than is needed to find a decent, safe, sanitary, and
affordable housing unit means fewer total households can be assisted. It is through these payment
standards that the balance is established.

The approach the Department has taken in setting the payment standards is by evaluating the HUD
released FMRs against HUD's ("SAFMRs"). SAFMRs wete created by HUD in response to




increasing demand for more localized measures of rent and are published at the ZIP code level for
all metro areas; not all areas served by TDHCA have published SAFMRs. HUD suggests that PHAs
use the SAFMRs as a guide to setting their payment standards as long as the payment standards still
remain within the basic range (90%-110%) of the HUD published FMRs. By using the SAFMRs as a
benchmark, clients are provided with access to a broader range of neighborhoods, thus allowing
them the choice to move into areas with more employment, transportation and educational
opportunities. HUD also considers the impact that the use of SAFMR may have when payment
standards can be reduced (to below 100% of the FMR) to prevent undue subsidy in lower-rent
neighborhoods.

The Department has authority in 34 counties where it is required to set payment standards. Staff has
compared the counties in its jurisdiction to SAFMRs, when available, to generate recommended
payment standards. Additionally, HUD requires that PHAs managing programs in the Dallas, TX
HUD Metropolitan Fair Market Rent Area ("FMR Area"), which the Department does, must utilize
its published SAFMR instead of FMRs. HUD also requires PHAs managing programs in the San
Antonio-New Braunfels, TX FMR Area and Fort Worth-Arlington, TX FMR Area to adopt
SAFMRs, and the Department is proposing to do so.

It should be noted that some ZIP codes cross county lines; HUD generates one SAFMR for that
ZIP code, but because the FMRs for each county may vary, the resulting payment standard may be
different in one part of the ZIP code than another, based on the following analysis being applied.

For 2019, staff recommends establishing the payment standard as follows:

. For ZIP codes in which the FMR falls below the SAFMR by more than 10%, staff adjusted
the payment standard to 105% of FMR. These standards are identified in red.

. For ZIP codes in which the FMR falls above the SAFMR by more than 10%, staff adjusted
the payment standard to 95% of FMR. These standards are identified in green.

. For ZIP codes in which the FMR falls between 90% to 110% of the SAFMR, staff set the
payment standard at 97% of the FMR. These areas are identified in white.

. For ZIP codes in which no SAFMR is available by HUD, the HUD FMR was utilized at
100% of FMR. These areas are identified in gray.

. Except as noted below, for counties within HUD's Dallas Metro FMR Area, Fort Worth-
Arlington FMR Area, or the San Antonio-New Braunfels Metro FMR Area, the SAFMRs are used at
100% of the SAFMR. These are identified in blue.

. For two ZIP codes in Ellis County (75119 and 75165), 110% of the SAFMR was used
because data from the Department’s own current voucher holders indicates that the SAFMRs were
significantly lower than the average rent. These are identified in purple.

. For two ZIP codes in Galveston County (77539 and 77518), the Department will be
requesting a waiver from HUD under 24 CFR §982.503(c) to use 116% of the FMR. This request is
being made because data from the Department’s own current voucher holders indicates that the
FMRs are not sufficient to address the high rents and limited housing in response to Hurricane
Harvey. These are identified in orange.

These new payment standards will become effective on January 1, 2019, and will be applied at the
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first annual reexamination following the effective date of the increase in the payment standard. This
will affect the tenant upon a subsequent change to the Housing Assistance Payment ("HAP")
contract such as relocating to a new unit or a change in the family's household composition. The
FMRs or SAFMRs for unit sizes larger than four bedrooms are calculated by adding 15% for each
extra bedroom to the four-bedroom FMR or SAFMRs. If a ZIP code is not reflected in the attached
list, but is within the Department's jurisdiction, the payment standard will be 97% of the FMR or if
in a mandatory use the area SAFMR.

Staff recommends adopting these Payment Standards because they allow current tenants continued
affordability in the units they have selected and help new tenants find decent, safe, sanitary, and
affordable units. In the case of the two ZIP codes in Galveston County, staff believes that the
current posted SAFMRs are not reflective of the reality in these areas. By increasing the Payment
Standard to 116% of the higher of the SAFMR in these two ZIP codes, staff estimates that the
number of households for whom the current payment standard fails to cover the contract will be
reduced by two thirds. Additionally, this change in the Payment Standard of these two ZIP codes
will reduce the average deficit between the current proposed Payment Standard, and the contract
rent from more than $150 to $100. If the request to HUD is not authorized for Galveston County
by the date the payment standards become effective, the two ZIP codes in Galveston County will
utilize 110% of the FMR.

The attached Exhibit A details the Department's recommended 2019 Payment Standards.

For areas outside of these 34 counties served by the Department's Project Access program, the
Department will adopt the regular Section 8 payment standards in use by the applicable PHA for its
Section 8 program. If there is no applicable PHA in the area, the Department will use 100% of the
FMR or 100% of the SAFMR if the area is required by HUD to use the SAFMR.

The Department’s Project-Based VASH vouchers, operated at Freedom’s Path at Kerrville, will
utilize 100% FMR for Kerr County.

These Payment Standards are proposed based on HUD's publication of FMRs and SAFMRs in the
Federal Register. If there are any 2019 FMR or SAFMR changes in a subsequent Federal Register
Notice, the Department will adopt HUD’s final adopted FMR or SAFMR (as applicable), but, will
leave the payment standard rate as that adopted in this board action. If needed, a utility allowance
will be established.
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Legend

3 = White = SAFMR between 90% and 110% FMR. 97% FMR

Zip Codes Spanning Multiple Counties Highlighted in Yellow

Atascosa

HUD FMR 560 645 853 1088 1088
Payment Standard

County ZIP 0 BR 1BR 2BR 3BR 4 BR

Code

Atascosa 78005 543 626 827 1055 1221
Atascosa 78008 543 626 827 1055 1221
Atascosa 78011 543 626 827 1055 1221
Atascosa 78012 543 626 827 1055 1221
Atascosa 78050 543 626 827 1055 1221
Atascosa 78052 543 626 827 1055 1221
Atascosa 78064
Atascosa 78065
Atascosa 78069 543 626 827 1055 1221
Atascosa 78073 543 626 827 1055 1221
Atascosa 78113
Atascosa 78114
Atascosa 78118
Atascosa 78264
Atascosa 78021
Atascosa 78002

Austin
HUD FMR 741 792 1009 1264 1264
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code

Austin 77418 719 768 979 1226 1719
Austin 77426 719 768 979 1226 1719
Austin 77452
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Austin 77474 719 768 979 1226 1719
Austin 77485 719 768 979 1226 1719
Austin 77833 719 768 979 1226 1719
Austin 77835 719 768 979 1226 1719
Austin 78931 719 768 979 1226 1719
Austin 78933 719 768 979 1226 1719
Austin 78940 |
78944
Austin 78950 |
78954
Bandera ‘
HUD FMR 688 844 1050 1379 1379
Payment Standard
County ZIP 0BR 1 BR 2BR 3BR 4 BR
Code
Bandera 78003
Bandera 78010
Bandera 78023
Bandera 78055
Bandera 78063
Bandera 78884
Bandera 78885
Bandera 78883
Bosque
HUD FMR 529 532 704 882 882
Payment Standard
County ZIP OBR 1BR 2 BR 3 BR 4 BR
Code
Bosque 76043
Bosque 76457
Bosque 76633
Bosque 76634
Bosque 76637
Bosque 76649
Bosque 76652
Bosque 76665
Bosque 76671
Bosque 76689
Bosque 76690
Bosque 76528
Caldwell
HUD FMR 931 1086 1315 1734 1734
Payment Standard
County ZIP 0BR 1 BR 2 BR 3BR 4 BR
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Code

Caldwell 78610 | 903 1053 1276 1682 2036
Caldwell 78616
Caldwell 78622
Caldwell 78632
Caldwell 78640
Caldwell 78644
Caldwell 78648
Caldwell 78655
Caldwell 78656
Caldwell 78661
Caldwell 78662
Caldwell 78666
Caldwell 78953
Caldwell 78959
Chambers
HUD FMR 812 907 1104 1509 1509
Payment Standard
County ZIP 0BR 1 BR 2BR 3BR 4 BR
Code
Chambers 77514
Chambers 77521
Chambers 77523 | 788
Chambers 77535
Chambers 77560 | 788 | 880 | 1071 | 1464 | 1840 |
Chambers 77575
Chambers 77580 | 788 880 1071 1464 1840
Chambers 77597 | 788 880 1071 1464 1840
Chambers 77661 | 788 880 1071 1464 1840
Colorado
HUD FMR 526 529 700 1012 1012
Payment Standard
County ZIP 0BR 1BR 2BR 3BR 4 BR
Code
Colorado 77412
Colorado 77434
Colorado 77435
Colorado 77442
Colorado 77460
Colorado 77470
Colorado 77474
Colorado 77475
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Colorado 78933
Colorado 78934
Colorado 78935
Colorado 78940
Colorado 78943
Colorado 78950
Colorado 78951
Colorado 78956
Colorado 78962
Colorado 77964

Comal
HUD FMR 688 844 1050 1379 1379
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code
Comal 78006
Comal 78015
Comal 78070
Comal 78108
Comal 78130
Comal 78131
Comal 78132
Comal 78133
Comal 78135
Comal 78154
Comal 78163
Comal 78266
Comal 78606
Comal 78623
Comal 78666
Comal 78676
Comanche

HUD FMR 526 610 700 1012 1012
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code

Comanche 76432
Comanche 76436
Comanche 76442
Comanche 76444
Comanche 76445
Comanche 76446
Comanche 76452
Comanche 76454
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Comanche 76455
Comanche 76468
Comanche 76474
Comanche 76890
Comanche 76471

Crockett
HUD FMR 526 557 700 1012 1012
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code

Denton
HUD FMR 836 989 1201 1600 1600
Payment Standard

County ZIP 0BR 1BR 2 BR 3BR 4 BR

Code

Denton 75007
Denton 75009
Denton 75010
Denton 75011
Denton 75019
Denton 75022
Denton 75024
Denton 75027
Denton 75028
Denton 75029
Denton 75033
Denton 75034
Denton 75035
Denton 75056
Denton 75057
Denton 75065
Denton 75067
Denton 75068
Denton 75077
Denton 75078
Denton 75093
Denton 75287
Denton 76052
Denton 76078
Denton 76092
Denton 76177
Denton 76201
Denton 76202
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Denton 76203
Denton 76204
Denton 76205
Denton 76206
Denton 76207
Denton 76208
Denton 76209
Denton 76210
Denton 76226
Denton 76227
Denton 76234
Denton 76247
Denton 76249
Denton 76258
Denton 76259
Denton 76262
Denton 76266
Denton 76272
Ellis
HUD FMR 836 989 1201 1600 1600
Payment Standard
County ZIP 0 BR 1BR 2 BR 3BR 4 BR
Code

Ellis 75101
Ellis 75104
Ellis 75119
Ellis 75125
Ellis 75146
Ellis 75152
Ellis 75154
Ellis 75165
Ellis 75167
Ellis 75168
Ellis 76041
Ellis 76050
Ellis 76055
Ellis 76063
Ellis 76064
Ellis 76065
Ellis 76084
Ellis 76623
Ellis 76626
Ellis 76641
Ellis 76651
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Erath

HUD FMR 623 683 829 1116 1116
Payment Standard

County ZIP 0BR 1BR 2 BR 3 BR 4 BR

Code
Erath 76401
Erath 76402
Erath 76433
Erath 76436
Erath 76444
Erath 76445
Erath 76446
Erath 76453
Erath 76457
Erath 76461
Erath 76462
Erath 76463
Erath 76465
Erath 76649
Falls

HUD FMR 488 529 700 877 877
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls
Falls

Fort Bend

HUD FMR 812 907 1104 1509 1509
Payment Standard
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County ZIP 0BR 1BR 2 BR 3 BR 4 BR
Code
Fort Bend 77031
Fort Bend 77053
Fort Bend 77082
Fort Bend 77083 788 880 1071 1464 1840
Fort Bend 77085 788 880 1071 1464 1840
Fort Bend 77099 788 880 1071 1464 1840
Fort Bend 77406
Fort Bend 77407
Fort Bend 77417
Fort Bend 77420
Fort Bend 77423
Fort Bend 77430
Fort Bend 77435
Fort Bend 77441
Fort Bend 77444
Fort Bend 77450
Fort Bend 77451
Fort Bend 77459
Fort Bend 77461
Fort Bend 77464
Fort Bend 77469
Fort Bend 77471
Fort Bend 77476
Fort Bend 77477
Fort Bend 77478
Fort Bend 77479
Fort Bend 77481
Fort Bend 77485
Fort Bend 77487
Fort Bend 77489
Fort Bend 77493
Fort Bend 77494
Fort Bend 77496
Fort Bend 77497
Fort Bend 77498
Fort Bend 77545
Fort Bend 77583
Fort Bend 77584
Freestone

HUD FMR 526 577 700 1012 1012
Payment Standard

County ZIP 0BR 1BR 2 BR 3BR 4 BR
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Code

Freestone 75831
Freestone 75838
Freestone 75840
Freestone 75848
Freestone 75855
Freestone 75859
Freestone 75860
Freestone 76667
Freestone 76693
Frio

HUD FMR 560 645 853 1088 1088
Payment Standard

County ZIP 0 BR 1BR 2BR 3BR 4 BR

Code
Frio 78005
Frio 78016
Frio 78017
Frio 78057
Frio 78061
Galveston

HUD FMR 812 907 1104 1509 1509
Payment Standard

County ZIP 0 BR 1BR 2BR 3BR 4 BR

Code

Galveston 77510 788 880 1071 1464 1840
Galveston 77511 788 880 1071 1464 1840
Galveston 77517 788 880 1071 1464 1840
Galveston 77518
Galveston 77539
Galveston 77546
Galveston 77549 788 880 1071 1464 1840
Galveston 77550 788 880 1071 1464 1840
Galveston 77551 788 880 1071 1464 1840
Galveston 77552 788 880 1071 1464 1840
Galveston 77553 788 880 1071 1464 1840
Galveston 77554 788 880 1071 1464 1840
Galveston 77555 |
Galveston 77563
Galveston 77565 |
Galveston 77568
Galveston 77573 ‘
Galveston 77574 788 880 1071 1464 1840
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Galveston 77581
Galveston 77590 ‘
Galveston 77591
Galveston 77623 ‘
Galveston 77650
|
Gillespie
HUD FMR 732 736 974 1363 1363
Payment Standard
County ZIP 0BR 1BR 2 BR 3 BR 4 BR
Code
Gillespie 76856
Gillespie 78028
Gillespie 78058
Gillespie 78618
Gillespie 78624
Gillespie 78631
Gillespie 78671
Gillespie 78675
Grimes
HUD FMR
Payment Standard
County ZIP
Code
Grimes 77316
Grimes 77356
Grimes 77363
Grimes 77484
Grimes 77830
Grimes 77831
Grimes 77861
Grimes 77868
Grimes 77872
Grimes 77873
Grimes 77875
Grimes 77876
Guadalupe
HUD FMR 688 844 1050 1379 1379
Payment Standard
County ZIP 0BR 1BR 2 BR 3BR 4 BR
Code
Guadalupe 78108
Guadalupe 78115
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Guadalupe 78121
Guadalupe 78123
Guadalupe 78124
Guadalupe 78130
Guadalupe 78132
Guadalupe 78140
Guadalupe 78154
Guadalupe 78155
Guadalupe 78156
Guadalupe 78638
Guadalupe 78648
Guadalupe 78655
Guadalupe 78666
Guadalupe 78670

Johnson
HUD FMR 754 853 1068 1460 1460
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code

Johnson 76009
Johnson 76028
Johnson 76031
Johnson 76033
Johnson 76035
Johnson 76036
Johnson 76044
Johnson 76049
Johnson 76050
Johnson 76058
Johnson 76059
Johnson 76061
Johnson 76063
Johnson 76070
Johnson 76084
Johnson 76093
Johnson 76097

Karnes
HUD FMR 502 581 769 963 963
Payment Standard

County ZIP 0BR 1BR 2 BR 3 BR 4 BR

Code

Karnes 78062
Karnes 78111

Page 14 of 20




Karnes 78113
Karnes 78116
Karnes 78117
Karnes 78118
Karnes 78119
Karnes 78144
Karnes 78151
Kendall
HUD FMR 799 984 1217 1525 1525
Payment Standard
County ZIP 0BR 1BR 2BR 3BR 4 BR
Code
Kendall 78004 775 954 1180 1479 2074
Kendall 78006 775 954 1180 1479 2074
Kendall 78013
Kendall 78015 |
Kendal 78027
Kendall 78070 |
Kenda 78074 | 775 | 954 | 1180 | 1479 |
Kendall 78606 |
Kendall 78624
Kerr
HUD FMR 717 735 842 1178 1178
Payment Standard
County ZIP 0 BR 1BR 2BR 3BR 4 BR
Code
Kerr 76849
Kerr 78003
Kerr 78010
Kerr 78013
Kerr 78024
Kerr 78025
Kerr 78028
Kerr 78029
Kerr 78055
Kerr 78058
Kerr 78063
Kerr 78624
Kerr 78631
Lee
HUD FMR 616 652 820 1110 1110
Payment Standard
County ZIP 0 BR 1BR 2BR 3BR 4 BR
Code
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Lee 76578
Lee 77853
Lee 78621
Lee 78650
Lee 78659
Lee 78942
Lee 78946
Lee 78947
Lee 78948
Lee 78945

Llano
HUD FMR 611 615 813 1019 1019
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code
Llano 76831
Llano 76885
Llano 78607
Llano 78609
Llano 78611
Llano 78624
Llano 78639
Llano 78643
Llano 78657
Llano 78672
McLennan

HUD FMR 488 529 700 877 877
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code

McLennan 76524 | 555 609 798 1090 1285
MclLennan 76557 555 609 798 1090 1285
McLennan 76561 | 555 609 798 1090 1285
McLennan 76621 | 555 609 798 1090 1285
McLennan 76622 | 555 609 798 1090 1285
McLennan 76624 | 555 609 798 1090 1285
McLennan 76630 |
MclLennan 76633 ‘
McLennan 76638 |
Mclennan 76640 | 555 | 605 | 798 | 1090 | 1285 _
McLennan 76643 |
Melennan 76654 | 555 | 605 | 798 | 1090 | 1285
MclLennan 76655 ‘
McLennan 76657 | 555 609 798 1090 1285
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McLennan 76664 555 609 798 1090 1285
McLennan 76673 555 609 798 1090 1285
McLennan 76682 555 609 798 1090 1285
MclLennan 76684
MclLennan 76689
MclLennan 76691
McLennan 76701 609 798 1090 1285
MclLennan 76702 609 798 1090 1285
McLennan 76703 609 798 1090 1285
MclLennan 76704 609 798 1090 1285
McLennan 76705 609 798 1090 1285
MclLennan 76706 609 798 1090 1285
McLennan 76707 609 798 1090 1285
McLennan 76708 609 798 1090 1285
McLennan 76710 609 798 1090 1285
McLennan 76711 609 798 1090 1285
McLennan 76712
McLennan 76714 555 609 798 1090 1285
McLennan 76716 555 609 798 1090 1285
MclLennan 76797
MclLennan 76798
MclLennan 76799
McMullen

HUD FMR
Payment Standard

County ZIP

Code

McMullen 78007
McMullen 78026
McMullen 78072
McMullen 78071

Medina
HUD FMR
Payment Standard

County ZIP

Code

Medina 78003
Medina 78009
Medina 78016
Medina 78023
Medina 78039
Medina 78052
Medina 78056
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Medina 78057 513 591 782 1064 1274
Medina 78059 |
Medina 78066
Medina 78253 |
Medina 78254 |
Medina 78850 513 591 782 1064 1274
Medina 78861 513 591 782 1064 1274
Medina 78884 513 591 782 1064 1274
Medina 78886 513 591 782 1064 1274
Waller
HUD FMR 812 907 1104 1509 1509
Payment Standard
County ZIP 0BR 1BR 2 BR 3 BR 4 BR
Code
Waller 77355 788 880 1071 1464 1840
Waller 77363
Waller 77423
Waller 77445
Waller 77446
Waller 77447
Waller 77466
Waller 77484
Waller 77493
Waller 77494
Waller 77868
Wharton
HUD FMR 812 907 1104 1509 1509
Payment Standard
County ZIP 0BR 1BR 2 BR 3 BR 4 BR
Code
Wharton 77420
Wharton 77432
Wharton 77434
Wharton 77435
Wharton 77436
Wharton 77437
Wharton 77443
Wharton 77448
Wharton 77453
Wharton 77454
Wharton 77455
Wharton 77467
Wharton 77485
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Wilson
HUD FMR 560 645 853 1088 1088
Payment Standard

County ZIP 0BR 1BR 2BR 3BR 4 BR

Code
Wilson 78064
Wilson 78101
Wilson 78112
Wilson 78113
Wilson 78114
Wilson 78117
Wilson 78121
Wilson 78140
Wilson 78143
Wilson 78147
Wilson 78152
Wilson 78160
Wilson 78161
Wilson 78223
Wise

HUD FMR 714 857 1020 1278 1278
Payment Standard

County ZIP 0BR 1 BR 2BR 3BR 4 BR

Code

Wise 76020
Wise 76023
Wise 76052 |
Wise 76071 |
Wise 76073
Wise 76078 |
Wise 76082 1240
Wise 76225 1240 1395
Wise 76234 | 693 831 989 1240 1395
Wise 76246
Wise 76247
Wise 76249
Wise 76259
Wise 76267
Wise 76270 | 693 831 989 1240 1395
Wise 76426 | 693 831 989 1240 1395
Wise 76431 | 693 831 989 1240 1395
Wise 76458 | 693 831 989 1240 1395
Wise 76487 | 693 831 989 1240
Wise 76239 | 693 831 989 1240 1395
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BOARD ACTION REQUEST
TEXAS HOMEOWNERSHIP DIVISION

NOVEMBER 8, 2018

Presentation, discussion, and possible action on the Single Family Mortgage Loan and Mortgage Credit
Certificate Programs Participating Lender List.

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov’t Code §2306.149, the Board approves mortgage
lenders; and

WHEREAS, the Department has compiled a Participating Lender List for the Single Family
Mortgage Loan and Mortgage Credit Certificate (“MCC”) Programs, and recommends
Board approval;

Now, therefore, it is hereby

RESOLVED, that the attached Participating Lender List is approved for use in conjunction
with the Single Family Mortgage Loan and MCC Programs.

BACKGROUND

Attached is the current Participating Lender List for both the Single Family Mortgage Loan and MCC
Programs. The process to request to become a Participating Lender is open, ongoing, and non-competitive.
New mortgage lenders are able to submit documentation for consideration at any time. To date, 187
lending institutions providing mortgage options throughout the state have sighed documents to participate
in one or both of the programs. Of the list below, 14 are new participants to the program(s).

In an effort to maintain a well trained and knowledgeable lender network, online lender trainings are
available year round on demand by our program administrator on any current mortgage loan program to any
existing and/or new participating lender. Additionally, Department staff conducts webinars or on-site lender
trainings upon request.

In accordance with Tex. Gov’t Code §2306.149, staff is requesting the Board approve the attached list of
mortgage lenders for use in conjunction with the Single Family Mortgage Loan and MCC Program(s).




Approved Mortgage Lenders

1st Alliance Mortgage, LLC*

Academy Mortgage Corporation

Affiliated Bank Mortgage

Affiliated Mortgage Company

Alterra Group, LLC

Amarillo National Bank

AMCAP Mortgage LLC

AMEC (American Mortgage & Equity Consultants, Inc.)

American Financial Netwotk, Inc.

American Mortgage & Equity Consultants, Inc.

American Southwest Mortgage Corp.

America's Choice Home Loans

AmeriFirst Financial, Inc.

AmeriPro Funding, Inc.

AmRes Corporation dba American Residential Living

Annie-Mac Home Mortgage (American Neighborhood Mortgage Acceptance Co.)

ARK-LA-TEX Financial Services, LLC — dba Benchmark Mortgage

Aspire Financial, Inc.

Austin Capital Bank/Home Advantage Mortgage*

Axia Financial LLC*

BancorpSouth Bank

Bank of America

Bank of Oklahoma dba Bank of Texas

Barton Creek Lending Group, LL.C

Bay Equity LLC

BBMC Mortgage, a division of Bridgeview Bank Group

BlueSky Lending, LL.C

Bluewater Mortgage, LLLC dba Upward Home Loans

Bridgeview Mortgage, LLC

Broker Solutions Inc., dba New American Funding

CalAtlantic Mortgage, Inc.

CalCon Mutual Mortgage, LLC dba OneTrust Home Loans

Caliber Home Loans, Inc

Caltex Funding, LP

Capstar Lending, LL.C

Cardinal Financial Company, LP*

Castle & Cooke Mortgage, LLC.

Cendera Funding, Inc.




Approved Mortgage Lenders

Certainty Home Loans

Champions Lending, LLC dba Champions Mortgage*

City Bank Mortgage

City First Mortgage Services, LLC

Citywide Home Loans

CLM Mortgage, LLC

CMG Mortgage, INC DBA CMG Financial

Colonial National Mortgage , a Division of Colonial Savings, F.A.

Columbus Capital Lending

Commonwealth Mortgage of Texas, LP

Compass Mortgage, Inc.

Cornerstone Home Lending, Inc.

Corridor Mortgage Group, Inc.

Counselors Mortgage Corp

Crestmark Mortgage Company, Ltd. (Cornerstone is the General Partner)

CrossCountry Mortgage, Inc.

DAS Acquisition Company, LL.C

Data Mortgage, Inc. dba Essex Mortgage, Inc.

DHI Mortgage Co., Ltd.

Diamond Residential Mortgage Corp.

Draper and Kramer Mortgage Corp dba 1st Advantage Mortgage

Eagle Home Mortgage, LLC

Elite Financing Group, LLC.

Envoy Mortgage, Ltd

Eustis Mortgage Corporation dba Finance Home America

Everett Financial, Inc., dba Supreme Lending

Fairway Independent Mortgage Corp

Finance of America Mortgage, LL.C

First American Mortgage

First California Mortgage DBA FirstCal

First Centennial Mortgage Corporation*

First Choice Loan Services, Inc.

First Community Bank

First Continental Mortgage, LTD.

First National Bank of Trenton

FNBT dba First Community Mortgage

Freedom Mortgage Corporation

Gardner Financial Services, Ltd. dba Legacy Mutual Mortgage




Approved Mortgage Lenders

Gateway Mortgage Group, LL.C

GenEquity Mortgage, Inc.

Geneva Financial, LL.C

Georgetown Mortgage, LLC

Global Home Finance, Inc.

Gold Standard Mortgage

Gold Star Mortgage Financial Group

Great Plains National Bank

Guild Mortgage Company

Hamilton Group Funding, Inc.

Hancock Mortgage

Hancock Whitney Bank

Highlands Residential Mortgage

HomeBridge Financial Services, Inc.

Hometown Lenders, L.I.C

Hometrust Mortgage Company

Homeway Mortgage

Homewood Mortgage, LL.C

IberiaBank Mortgage Company

IHS Mortgage, LL.C

Impact Capital Mortgage

Independent Bank

Infinity Mortgage Holdings, LLC*

Integrity First Financial Group, Inc.*

InterLinc Mortgage Services, LL.C

International City Mortgage, Inc.

JP Morgan Chase

K. Hovnanian American Mortgage, LLC.

KBHS Home Loans, LLI.C

Keller Mortgage LLLC (dba's Primero Home Loans, Smarter Mortgages)

Land Home Financial Setrvices, Inc.*

LeaderOne Financial Corp.

LHM Financial Corp dba CNN Mortgage

Liberty Bank and Trust Co.

Liberty Mortgage (Wendeburg Interests)

Loan Simple Inc.

LoanDepot LLC dba iMortgage

LoanStar Home Loans, LL.C dba LoanStar Home Lending




Approved Mortgage Lenders

Mann Mortgage

M/1 Financial, LL.C

Mid America Mortgage, Inc.

Mission Mortgage of Texas, Inc.

MLD Mortgage, Inc. DBA The Money Store

Moria Development, Inc. dba Peoples Mortgage Company

Mortgage Financial Services, LLC.

Mortgage Pros, Inc.

Mortgage Services, Inc.

Mountain West Financial Services, LLLC.

Nations Reliable Lending, LL.C

Network Funding, L.P.

New ERA Mortgage Services, Inc.

New Penn Financial, LLLC

Norwich Commercial Group, Inc. dba Norcom Mortgage*

Oak Mortgage Group

On Q Financial, Inc.

Open Mortgage, LLC

Pacific Union Financial, LL.C.

Paramount Residential Mortgage Group (PRMG)

Patriot Bank Mortgage, Inc.

PNC Mortgage

Peoples Home Equity Mortgage Lending

Perl Mortgage, Inc.*

Planet Home Lending, LL.C

Precious Realty & Mortgage, LLC

Premier Nationwide Lending (NTFN, Inc.)

Primary Residential Mortgage

PrimeLending, a Plains Capital Company

PrimeWest Mortgage Corp.

Princess Palace, LLC dba Impact Mortgage

Prodigy, Inc.

Prompt Mortgage, LLC*

Prospect Mortgage

Pulte Mortgage LLC

RANLife,Inc.

Republic State Mortgage Company

Residential Bancorp




Approved Mortgage Lenders

Right Start Mortgage, Inc.*

RMC Mortgage Corporation

Rocky Mountain Mortgage Company

Secure Financial Services, Inc. dba Secure Mortgage Company

Security American Mortgage

Security National Mortgage Company

Sente Mortgage

Sequoia Mortgage, LLC*

SFMC, LP dba Service First Mortgage Co

Southwest Funding, LP

Stearns Lending, Inc.

Success Mortgage Partners, Inc.

SWBC Mortgage Corporation

Synergy One Lending, Inc.

Texana Bank

Texas Bank Financial dba Texas Bank Mortgage Co.

The Home Lending Group dba Modern Mortgage

The Lending Partners, LLC

Top One Mortgage LLL.C

Town Square Mortgage & Investments, Inc. dba Town Square Financial

Tri-State Mortgage Company

TXL Mortgage Corporation

Union Home Mortgage Corporation

US Bank Home Mortgage

Veterans United Home Loans

Victorian Finance, LL.C

W.J. Bradley Mortgage Capital

Wallick & Volk, Inc.

Waterstone Mortgage Company

Wells Fargo Home Mortgage

WestStar Bank

Weststar Mortgage Corporation

Willow Bend Mortgage

Wolfe Financial, Inc. dba Integrity Mortgage Group

Woodside Mortgage Corporation

* Approved within last 12 months
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BOARD ACTION REQUEST

HOME AND HOMELESS PROGRAMS DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on Program Year 2018 Emergency Solutions Grants
Program Awards

RECOMMENDED ACTION

WHEREAS, the Emergency Solutions Grants (“ESG”) Program is funded by the
U.S. Department of Housing and Urban Development (“HUD”);

WHEREAS, the Department released a Notice of Funding Availability (“NOFA”) in
January 2017 to identify successful applicants to be awarded funding for Program
Years (“PY”) 2017 and 2018 if funds were awarded to the State;

WHEREAS, for PY 2018, the Department received $8,801,531 from HUD, which is
approximately a 0.65% decrease from PY 2017;

WHEREAS, the 2017/2018 ESG NOFA stated that awards to ESG Subrecipients
for the second year of funding would be proportional to any increase or decrease
received by TDHCA from HUD;

WHEREAS, during a July 2018 monitoring from HUD, HUD identified a concern
about the method of awarding ESG funds to collaborative subgrantees that the
Department had been using, and in response the Department has made a change to
contract directly with each ESG provider that was not procured;

WHEREAS, §7,977,354 was awarded to 59 of 63 eligible ESG Subrecipients at the
October 11, 2018, Board meeting, along with $351,920, which is to be retained for
State administration of the program;

WHEREAS, $472,257 is presented to be awarded to the remaining four ESG
Subrecipients at this meeting; and

WHEREAS, federal program rules require the Department to commit all funds
within 60 days of receipt of an award letter from HUD, and the Department’s ESG
award letter was signed by HUD on September 12, 2018;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director, his designees, and each of them be and
they hereby are authorized, empowered, and directed, for and on behalf of the
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Department, to take any and all such actions as they or any of them may deem
necessary or advisable to effectuate the awards in PY 2018 ESG contracts.

Background

The ESG Program is funded by HUD and its focus is to assist people to regain stability in
permanent housing quickly after expetiencing a housing crisis and/or homelessness. On January 9,
2017, the Department released a two year NOFA notifying prospective applicants of the availability
of ESG funds for PY 2017 and PY 2018. Successful applicants would receive funding for two years,
PY 2017 and PY2018. Funds were allocated for competition to the State’s 11 Continuum of Care
(“CoC”) regions based on criteria indicated in the NOFA. During the Board meeting of November
9, 2017, the Board approved the final 2017 ESG award recommendations based on the total final
amount of PY 2017 received by the Department, and after the resolution of appeals.

The NOFA and the Department’s 2018 Action Plan indicated that PY 2018 ESG awards would be
proportional to any increase or decrease that the Department received from HUD in PY 2018
funding. In addition, the NOFA outlines that any additional funds which might become available
either through a supplemental appropriation, return of funds, or recapture of prior year funds would
be distributed to increase the award of Subrecipients that received a partial award. The Department
was notified that the 2018 allocation of ESG funds is $8,801,531, which is an approximate decrease
of 0.65% from the 2017 allocation. This decrease was proportionally applied to the funds awarded
in 2017".

During a HUD monitoring in July 2018, HUD identified concerns with the Department’s recent
ESG subgranting process whereby ESG Subrecipients that were private nonprofits could subgrant a
portion of the ESG funds they were awarded to other private nonprofit organizations identified as
partners in the application. The concerns identified by HUD included the timeliness of payments to
the second tier subgrantees, monitoring of these subgrantees by the ESG Subrecipients, and the
substance of the agreement between the ESG Subrecipients and subgrantees. Because of these
concerns, the Department’s award recommendations to the Board reflect a change to the 2018 ESG
awards process to contract directly with both Subrecipients and their 2017 subgrantees, which in
essence makes all awardees Subrecipients and equal in their relationship with the Department’s 2018
ESG funds. As a result, the number of awards for 2018 ESG funds has increased, though the
number of actual ESG providers did not increase. In order to effect this change, ESG Subrecipients
who subgranted funds in 2017 were asked to confirm the award and performance targets with the
subgrantees, and provide that confirmation to the Department in order for the Department to
contract directly with the selected subgrantee. In some cases, the 2017 ESG Subrecipient or
subgrantee declined to contract directly with the Department, and while keeping performance
targets that would have resulted in the Application originally being funded, the original Subrecipient
was allowed to reallocate the funds to other subgrantees listed in the Application or keep the funds
for itself.

Four potential ESG Subrecipients did not submit required documentation to complete their

! The Department received a special allocation of 2017 ESG funds that was earmarked by HUD for entities in the
Amarillo Continuum of Care. That special allocation was not repeated in 2018, and consequently Subrecipients in
that region had 2018 ESG awards reduced by an amount greater than .65%.

Page 2 of 3



previous participation review in time for the October 11, 2018, Board meeting. Those remaining
four 2018 ESG awards are presented at this November 8, 2018, Board meeting, having submitted
the required documentation.

A total of $472257 in ESG funds will be awarded with this action. The entities that were
subgrantees under a group application last year are identified with a number after the decimal in
their application number. The award recommendation log is as follows:

L Continuum
” Application of Care Organization Recommended
number . Award amounts
Region
1 186016.1 TX0601 Catholic Charities of Fort Worth $142,418
2 186039.1 TX603 El Paso Center for Children $23,844
3 186073.3 TX607 Giving HOPE, Inc $156,971
4 186073.4 TX607 The Salvation Army of Denton $149,024
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BOARD ACTION REQUEST
HOME AND HOMELESSNESS PROGRAMS DIVISION

NOVEMBER 8, 2018

Presentation, discussion, and possible action to authorize the issuance of the 2018 HOME
Investment Partnerships Program Single Family Homeowner Rehabilitation Assistance Reservation
System Notice of Funding Availability and publication in the Texas Register

RECOMMENDED ACTION

WHEREAS, the Texas Department of Housing and Community Affairs
(“TDHCA” or the “Department”) has approximately $11,694,221 of HOME
Investment Partnerships Program (“HOME?”) Single Family general set-aside funds
to make available for the Homeowner Rehabilitation Assistance (“HRA”) program
activity from the U.S. Department of Housing and Urban Development’s (“HUD”)
State of Texas 2018 allocation to TDHCA for the HOME Program; and

WHEREAS, based on public input and dialogue, and in compliance with the
Department’s HUD-approved 2018 Consolidated Plan One-Year Action Plan the
Department proposed to make approximately $11,694,221 in funds available for
HRA though the HOME Reservation System;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees be and each of them
hereby are authorized, empowered, and directed, for and on behalf of the Department,
to post on the Department’s website and to publish a notification in the Texas Register,
a 2018 HOME Single Family Programs HRA NOFA for funding in the amount of
approximately $11,694,221, to be released into the Reservation System, and to make
any technical corrections or perform such other acts as may be necessary to effectuate
the foregoing.

BACKGROUND

The U.S. Department of Housing and Urban Development’s (“HUD”) State of Texas 2018
allocation to TDHCA for the HOME Program is approximately $34,986,241 and was dated
September 12, 2018. TDHCA has programmed the funds for various uses in accordance with the
HUD-approved 2018 Consolidated Plan One-Year Action Plan. Staff is proposing to release a
HOME Single Family Programs HRA NOFA that includes $11,694,221 of the 2018 HOME
allocation for general set asides. The funds will be made to single family HOME Program
Reservation System Administrators for HRA activities. These set-aside funds are subject to the
Regional Allocation Formula. Approval for participation in the Reservation System does not assure
fudning.

On August 28, 2018, staff held a roundtable to solicit input regarding community preferences for



funding through an awards cycle or the Reservation System for the 2018 allocation for general set-
aside funds. Based on feedback at that roundtable, staff is releasing $11,694,221 in general set-aside
HOME funds from the 2018 allocation into the Reservation System for HRA on January 22, 2019.
Funding that is deobligated from prior Reservation System activities is directed back into the
Reservation System within the set-aside from which funds were originally committed. Addition of
other sources of deobligated funding may be added to the balance of available general set-aside funds
in the Reservation System in the case of anticipated oversubscription.

Any funds remaining on July 30, 2019, at 10 a.m. Austin local time not requested under this NOFA
may be reprogrammed in a manner that is consistent with the 2018 One-Year Action Plan approved
by HUD.

The availability and use of these funds are subject to state and federal regulations including, but not
limited to Texas Administrative Code in Title 10 Part 1, Chapter 1 Administration, Chapter 2,
Enforcement, Chapter 20, Single Family Umbrella Rule, Chapter 21, Minimum Energy Efficiency
Requirements for Single Family Construction Activities, and Chapter 23, the Single Family HOME
Program, as amended (“HOME Program Rule”), and the federal regulation governing the HOME
Program at 24 CFR Part 92, as amended (“HOME Final Rule”).

The 2018 HOME Single Family Programs HRA Reservation System NOFA was developed in
accordance with the Single Family Umbrella and HOME Program Rules, and the HOME Final Rule.
Administrators will access the funds available under this NOFA either through existing reservation
agreements or by applying for a reservation system participation agreement. Applications for
reservation system participation agreements are accepted on an ongoing basis.



HOME Investment Partnerships Program (“HOME”)
CFDA# 14.239

2018 HOME Investment Partnerships Program Single Family Homeowner Rehabilitation

D)

2)

Assistance General Set-Aside Reservation System Notice of Funding Availability

Summary.

a) The Texas Department of Housing and Community Affairs (the “Department”) announces a
NOFA of approximately $11,694,221 in HOME funds for single family housing programs
under the Homeowner Rehabilitation Assistance (“HRA”) general set-aside under a
Reservation System. These funds will be made available to HOME Reservation System
Participants with a current Reservation System Participation (“RSP”) Agreement.

b) The availability and use of these funds are subject to the HOME rules including, but not
limited to the following Texas Administrative Code (““TAC”) rules in effect at the time of
application review or contract execution (as applicable), Title 10, Part 1, Chapter 1,
Administration; Chapter 2, Enforcement; Chapter 20, the Single Family Programs Umbrella
Rule; Chapter 21, the Minimum Energy Efficiency Requirements for Single Family
Construction Activities; Chapter 23, the Single Family HOME Program, effective August 3,
2017, (“State HOME Rules”); and Tex. Gov’t Code §2306. Other federal and state
regulations include but are not limited to, 24 CFR Part 58 for environmental requirements, 2
CFR Part 200 for Uniform Administrative Requirements, 24 CFR §135.38 for Section 3
requirements, 24 CFR Part 5, Subpart A for fair housing, (“Federal HOME Rules”), and for
units of government, the Uniform Grant Management Standards (“UGMS”) as outlined in
Chapter 783 in the Texas Local Government Code. Applicants must familiarize themselves
with all of the applicable state and federal rules that govern the HOME Program.

c) Capitalized terms in this NOFA have the meanings defined herein, or as defined in State
HOME Rules or the Federal HOME Rules.

d) If changes to the RSP are required during the RSP term due to required changes in Federal or
State law, the Department may initiate an amendment process to ensure compliance.

Source of Funds. Funds totaling $11,694,221 are made available for single family activities
through the Department’s 2018 annual HOME allocation from the U.S. Department of Housing
and Urban Development (“HUD?”). The Department, in its sole discretion, may also release
unallocated HOME funds, deobligated funds, Program Income, and funds reallocated from
undersubscribed set-asides, as allowable and available, under this NOFA. The Department, in its
sole discretion, also reserves the right to cancel or modify the amount available in this NOFA.



3) Eligible Activity Types. The following activity types are eligible uses of Set-Aside HOME
funds under this NOFA:

4

5)

2)

b)

Homeowner Rehabilitation Assistance. HRA provides funds for the rehabilitation,
reconstruction, or new construction of a single family residence owned and occupied by
eligible low-income Households. Specific program guidelines can be found at 10 TAC
Chapter 23, Single Family HOME Program, Subchapter C, Homeowner Rehabilitation
Assistance Program, §§23.30 - 23.32.

Prohibited activities include those at 24 CFR §92.214, and in the State HOME Rules.

Limitation on Funds.

)
b)

&)

Funds will not be eligible for use in a Participating Jurisdiction (“PJ”).

Funding under this NOFA may be made available through the Reservation System to
HOME Administrators with active RSP Agreements. Applications to request an RSP
Agreement are accepted on an on-going basis. Applicants requesting an RSP Agreement
must submit a completed application, required documentation, and associated application
materials as detailed in the Application Submission Procedures Manual (“ASPM”).

Each applicant that is granted HOME funds may also be eligible to receive funding for
Administrative costs. Funds for Administrative costs cannot exceed 4% of the total project
funds committed under the Reservation System.

Updated balances for the Reservation System may be accessed online at
://www.tdhca.state.tx.us/home-division/home-reservation-summary.htm. Reservations
of funds may be submitted at any time during the term of an RSP Agreement, as long as
funds are available in the Reservation System. Participation in the Reservation System is not a
guarantee of funding availability.

Except as limited in this NOFA or by statute, the Department may reprogram funds at
anytime to the Reservation System, or to administer directly.

Regional Allocation Formula. In accordance with Tex. Gov’t Code §2306.111(d), these funds
are subject to the Regional Allocation Formula (“RAF”). Refer to Table 1: Regional Allocation
for Homeowner Rehabilitation Assistance, which will also be published on the Department’s

website at http://www.tdhca.state.tx.us/home-division/applications.htm.

Table 1: Regional Allocation for Homeowner Rehabilitation Assistance

Region | Urban Subregion Rural Subregion Total Available in Region
1 $ 120,402 $ 534,141 $ 654,543
2 $ 107,803 $ 433,506 $ 541,309
3 $ 1,737,593 $ 296,967 $ 2,034,560
4 $ 344.869 $ 777,925 $ 1,122,794
5 $ 191,829 $ 504,992 $ 696,821
6 $ 377,921 $ 246,472 $ 624,393
7 $ 827,952 $ 246,622 $ 1,074,574
8 $ 377,689 $ 384,372 $ 762,061
9 $ 309,153 $ 276,207 $ 585,361
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Table 1: Regional Allocation for Homeowner Rehabilitation Assistance
Region | Urban Subregion Rural Subregion Total Available in Region
10 $ 270,248 $ 396,754 $ 667,002
1 $ 303,817 $ 505,404 $ 809,221
12 $ 232,132 $ 452,427 $ 684,559
13 $ 256,313 $ 1,180,710 $ 1,437,022
Total $ 5,457,722 $ 6,236,499 $ 11,694,221

6) Allocation of Funds.

)

b)

)

Approximately $11,694,221 in funds are reserved for general set-aside HRA Activities
through the HOME Reservation System in accordance with section 4 of this NOFA and
subject to the RAF, and will be available under each Uniform State Service Region by sub-
region (Rural and Urban) beginning on Tuesday, January 22, 2019, at 10:00 a.m. Austin
local time until Tuesday, February 26, 2019, at 10:00 a.m. Austin local time.

On Wednesday, February 27, 2019, at 10:00 a.m. Austin local time, any funds which
have not been requested under section 6(a) of this NOFA will collapse within each region
and will be made available by Uniform State Service Region until Tuesday, March 26, 2019,
at 10:00 a.m. Austin local time.

On Wednesday, March 27, 2019, at 10:00 a.m. Austin local time, any funds which have
not been requested under sections 6(a) or 6(b) of this NOFA will collapse, and be made
available for HRA Activities in any Uniform State Service Region.

On Tuesday, July, 30, 2019, at 10:00 a.m. Austin local time, any funds which have not
been requested under 6(c) of this NOFA will be made available in the Reservation System for
any General Set-Aside Activity in any Uniform State Service Region.

An alternative timeline and method of releasing funds may be implemented, at the
Department’s sole discretion. Subsequent changes to the timeline or method of release will
be published on the Department's website. However, failure to do so will not invalidate
reservations that are otherwise made in accordance with this NOFA.

Updated balances for the Reservation System may be accessed online at
www.tdhca.state.tx.us/home-division/home-reservation-summary.htm.  Reservations  of
funds may be submitted at any time during the term of a RSP Agreement, as long as funds
are available in the Reservation System. Participation in the Reservation System is not a
guarantee of funding availability.

7) Application Selection Process

2)

b)

Funding under this NOFA will be made available through the Reservation System to HOME
Administrators with active RSP Agreements. Applications to request an RSP Agreement are
accepted on an ongoing basis. Applicants requesting an RSP Agreement must submit a
completed application, required documentation, and associated application materials as

detailed in the ASPM.

All Application materials including manuals, program guidelines, and applicable HOME
rules, are available on the Department’s website at http://www.tdhca.state.tx.us/home-
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g

division/applications.htm. Applications for an RSP Agreement will be requited to adhere to
the HOME Rule and threshold requirements in effect at the time of the Application
submission. Applications must be on forms provided by the Department, cannot be altered
or modified, and must be in final form before submitting them to the Department.

Reservations of funds may be submitted at any time during the term of an RSP Agreement,
as long as funds are available in the Reservation System. Updated balances for the
Reservation System may be accessed online at www.tdhca.state.tx.us/home-division/home-
reservation-summary.htm.

Administrative deficiencies noted during the review of an Application shall be subject to the
administrative deficiency process outlined in 10 TAC §23.24.

All Applicants will be subject to a Previous Participation Review by the Department as
outlined in 10 TAC Chapter 1, Subchapter C.

Audit Requirements. All Applicants are subject to the requirements of 10 TAC §1.403
concerning Single Audits.

Pursuant to Tex. Gov’t Code §2306.1112, the Executive Award and Review Advisory
Committee will make recommendations to the Board regarding funding and allocation
decisions.

8) Eligible and Ineligible Applicants.

a)

b)

Eligible Applicants include Units of General Local Government, Nonprofit Organizations,
Public Housing Authorities, Local Mental Health Authorities, and Councils of Government.

Applicants are required to familiarize themselves with the Department’s certification and
debarment policies prior to application submission.

9) Application Submission.

)

b)

&)

The Department will accept applications for the Reservation System on an ongoing basis.
Applications for the Reservation System are to be submitted as an upload to the
Department’s FTP server in the format requirements detailed in the RSP ASPM.

Applicants must submit a completed Application, required documentation, and associated
application materials, as described in this NOFA and as detailed in the RSP ASPM. All
scanned copies must be scanned in accordance with the guidance provided in the RSP
ASPM.

All Application materials including manuals, this NOFA, program guidelines, and applicable
HOME rules are available on the Department’s website at
http://www.tdhca.state.tx.us/home-division/applications.htm. Applications will be required
to adhere to the HOME Rule and threshold requirements in effect at the time of the
Application submission. Applications must be on Application forms published online at the
above reference site provided by the Department which cannot be altered or modified, and
must be in final form before they are submitted to the Department.

Applicants are required to remit a non-refundable Application fee payable to the Texas
Department of Housing and Community Affairs in the amount of $30 per Application.
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Payment must be in the form of a check, cashier’s check or money order. Do not send cash.
Pursuant to Tex. Gov’t Code §2306.147(b), the Department will waive Application fees for
private nonprofit organizations that offer expanded services such as child care, nutrition
programs, job training assistance, health services, or human services. These organizations
must request a waiver of the grant application fee in a board resolution authorizing the
submittal of the application to the Department, and must include with the application proof
of their exempt status and a description of their supportive services in lieu of the Application
fee. The Application fee is not an allowable or reimbursable cost under the HOME Program.

e) This NOFA does not include text of the various applicable regulatory provisions that may be
important to the HOME Program. For proper completion of the application, the
Department strongly encourages potential Applicants to review the State and Federal
regulations, and contact the HOME and Homelessness Programs Division for guidance and
assistance.

10) Dispute Resolution/Appeal.

a) In accordance with Tex. Gov’t Code §2306.082 and 10 TAC §1.17, it is the Department’s
policy to encourage the use of appropriate alternative dispute resolution (“ADR”) procedures
under the Governmental Dispute Resolution Act, Tex. Gov’t Code Chapter 2009, to assist in
resolving disputes under the Department's jurisdiction. As described in Chapter 154, Civil
Practices and Remedies Code, ADR procedures include mediation. Except as prohibited by
the Department's ex parte communications policy, the Department encourages informal
communications between Department staff and Applicants, and other interested persons, to
exchange information and informally resolve disputes. The Department also has
administrative appeals processes to fairly and expeditiously resolve disputes. If at any time an
Applicant or other person would like to engage the Department in an ADR procedure, the
person may send a proposal to the Department's Dispute Resolution Coordinator. For
additional information on the Department's ADR Policy, see the Department's Rule on ADR
at 10 TAC §1.17.

b) An Applicant may appeal decisions made by staff in accordance with 10 TAC §1.7.
For questions regarding this NOFA, please contact Jaclyn Leasure, HOME Production Coordinator

for the HOME and Homelessness Programs Division, at (512) 475-2975 or via email at
HOME@tdhca.state.tx.us.
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BOARD ACTION REQUEST
HOME AND HOMELESSNESS PROGRAMS DIVISION

NOVEMBER 8, 2018

Presentation, discussion, and possible action to authorize the issuance of the 2018 HOME
Investment Partnerships Program Single Family Homebuyer Assistance and Tenant-Based Rental
Assistance Notice of Funding Availability and publication in the Texas Register

RECOMMENDED ACTION

WHEREAS, the Texas Department of Housing and Community Affairs
(“TDHCA” or the “Department”) has approximately $7,796,148 of HOME
Investment Partnerships Program (“HOME”) Single Family general set-aside funds
to make available for Homebuyer Assistance (“HBA”) and Tenant-Based Rental
Assistance (“ITBRA”) program activities from the U.S. Department of Housing and
Urban Development’s (“HUD”) State of Texas 2018 allocation to TDHCA for the
HOME Program; and

WHEREAS, based on public input and dialogue and in compliance with the
Department’s HUD-approved 2018 Consolidated Plan One-Year Action Plan, the
Department proposes to make approximately $7,796,148 in funds available for HBA
and TBRA under the general set-aside through awards made under an Open
Application Cycle;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees be and each of them
hereby are authorized, empowered, and directed, for and on behalf of the Department,
to post on the Department’s website and to publish a notification in the Texas Register,
a 2018 HOME Single Family Programs HBA and TBRA NOFA in the amount of
approximately $7,796,148, and to make any technical corrections or perform such
other acts as may be necessary to effectuate the foregoing.

BACKGROUND

HUD’s State of Texas 2018 allocation to TDHCA for the HOME Program is approximately
$34,986,241 and was received on September 12, 2018. TDHCA has programmed the funds for
various uses in accordance with the HUD-approved 2018 Consolidated Plan One-Year Action Plan.
Staff is proposing to release a HOME Single Family Programs HBA and TBRA NOFA which
includes $7,796,148 of the 2018 HOME allocation for general set asides. The funds will be made
available for award for single family HOME Program HBA and TBRA activities. These set-aside
funds are subject to the Regional Allocation Formula.

On August 28, 2018, staff held a roundtable to solicit input regarding community preferences for
funding through an awards cycle or the Reservation System for the 2018 allocation for general set-



aside funds. Based on feedback from that roundtable, staff is proposing to award $7,796,148 in
general set-aside HOME funds from the 2018 allocation through an Open Application Cycle for
HBA and TBRA. Applications for an Open Application Cycle are prioritized on a first-come, first-
serve basis based on Application receipt date and time. The NOFA will be structured according to
activity type under the general set-aside. Applications for award will be accepted beginning January
22, 2019, and ending May 28, 2019, or when all funds are awarded, whichever comes earlier. Funds
in an amount not to exceed $150,000 in project funds per application may be awarded under this
NOFA for provision of HBA. Funds in an amount not to exceed $350,000 in project funds per
application may be awarded under this NOFA for provision of TBRA. Applicants may apply for
more than one award under the Open Application Cycle, with a maximum of two contracts per
program activity type. Applicants requesting more than one award must submit a separate application
for each request, and the service areas for each award per program activity must be mutually
exclusive.

Funds which have not been requested under the Open Application Cycle as of Tuesday, May 28,
2019, at 5 p.m. Austin local time will be made available under the Reservation System in any Uniform
State Service Region for general set-aside TBRA or HBA Activities. Funding that is deobligated from
prior Reservation System activities is directed back into the Reservation System within the set-aside
from which it was originally committed. Addition of other sources of deobligated funding may be
added to the balance of available general set-aside funds in Reservation System in the case of
oversubscription.

Any funds remaining on July 30, 2019, at 10 a.m. Austin local time not requested under this NOFA
may be reprogrammed in a manner that is consistent with the 2018 One-Year Action Plan approved
by HUD.

The availability and use of these funds are subject to state and federal regulations including, but not
limited to Texas Administrative Code in Title 10 Part 1, Chapter 1 Administration, Chapter 2,
Enforcement, Chapter 20, Single Family Umbrella Rule, Chapter 21, Minimum Energy Efficiency
Requirements for Single Family Construction Activities, and Chapter 23, the Single Family HOME
Program, as amended (“HOME Program Rule”), and the federal regulation governing the HOME
Program at 24 CFR Part 92, as amended (“HOME Final Rule”).

The 2018 HOME Single Family Programs HBA and TBRA NOFA was developed in accordance
with the Single Family Umbrella and HOME Program Rules. Administrators will access the funds
available under this NOFA by applying under an Open Application Cycle.



HOME Investment Partnerships Program (“HOME?”)
CFDA# 14.239

2018 HOME Single Family Programs HBA and TBRA General Set-Aside
Notice of Funding Availability (“NOFA”)

1) Summary.

2)

3)

a)

b)

The Texas Department of Housing and Community Affairs (“the Department”) announces
an initial NOFA of approximately $7,796,148 in HOME funds for Homebuyer Assistance
(“HBA”) and Tenant-Based Rental Assistance (“ITBRA”) programs under the general set-
aside.

The availability and use of these funds are subject to the HOME rules including, but not
limited to the following Texas Administrative Code (“TAC”) rules in effect at the time of
application review or contract execution (as applicable), Title 10, Part 1, Chapter 1,
Administration; Chapter 2, Enforcement; Chapter 20, the Single Family Programs Umbrella
Rule; Chapter 21, the Minimum Energy Efficiency Requirements for Single Family
Construction Activities; Chapter 23, the Single Family HOME Program, effective August 3,
2017, (“State HOME Rules”); and Tex. Gov’t Code §2306. Other federal and state
regulations include but are not limited to, 24 CFR Part 58 for environmental requirements, 2
CFR Part 200 for Uniform Administrative Requirements, 24 CFR §135.38 for Section 3
requirements, 24 CEFR Part 5, Subpart A for fair housing, (“Federal HOME Rules”), and for
units of government, the Uniform Grant Management Standards (“UGMS”) as outlined in
Chapter 783 in the Texas Local Government Code. Applicants must familiarize themselves
with all of the applicable state and federal rules that govern the HOME Program.

Capitalized terms in this NOFA have the meanings defined herein or as defined in State
HOME Rules or the Federal HOME Rules.

Source of Funds. Funds totaling $7,796,148 are made available for single family activities
through the Department’s 2018 annual HOME allocation from the U.S. Department of Housing
and Urban Development (“HUD?”). The Department, in its sole discretion, may also release
unallocated HOME funds, deobligated funds, Program Income, and funds reallocated from
undersubscribed set-asides, as allowable and available, under this NOFA. The Department, in its
sole discretion, also reserves the right to cancel or modify the amount available in this NOFA.

Eligible Activity Types. The following activity types are eligible uses of Set-Aside HOME
funds awarded under this NOFA:

a)

Homebuyer Assistance. HBA provides down payment and closing cost assistance, as well
as possible rehabilitation assistance for accessibility modifications for eligible low-income



4)

5)

b)

Households. Specific program guidelines can be found at 10 TAC Chapter 23, Single Family
HOME Program, Subchapter D, Homebuyer Assistance Program, §§23.40 - 23.42.

Tenant-Based Rental Assistance. TBRA provides rental subsidies to eligible low-income
Households. Assistance may include rental, security, and utility deposits. Specific program
guidelines can be found at 10 TAC Chapter 23, Single Family HOME Program, Subchapter
F, Tenant-Based Rental Assistance Program, {§23.60 - 23.62.

Prohibited activities include those at 24 CFR §92.214 and in the State HOME Rules.

Limitation on Funds.

2
b)

d)

Funds will not be eligible for use in a Participating Jurisdiction (“PJ”).

The Department awards Open Application Cycle HOME funds to eligible entities for the
intent of one or more Households and the maximum amount of each award may not exceed
the following amounts (exclusive of administrative costs) per program activity:

i) $150,000 for HBA applications

i) $350,000 for TBRA applications

Applicants may apply for more than one award under the Open Application Cycle.
Applicants requesting more than one award must submit a separate application for each
request, and the service areas for each award per program activity must be mutually exclusive.
The Department will not award more than two contracts per program activity to the same
Applicant under the Open Application Cycle.

Funding under this NOFA may be available through the Reservation System to HOME
Administrators with active Reservation System Participation (“RSP”) Agreements.
Applications to request an RSP Agreement are accepted on an ongoing basis. Applicants
requesting an RSP Agreement must submit a completed application, required documentation,
and associated application materials as detailed in the RSP Application Submission
Procedures Manual (“ASPM”).

Each applicant that is awarded HOME funds may also be eligible to receive funding for

Administrative costs.

1) For HBA applications, funds for Administrative costs cannot exceed 4% of the direct
activity costs awarded under a contract.

i) For TBRA applications, Applicants may request Administrative funds in an amount not
to exceed 8% of direct activity costs awarded. Applicants that request a maximum of 4%
of direct activity costs awarded may be eligible for up to $1,200 in project soft costs per
activity assisted under the Contract in accordance with 10 TAC §23.61(g).

Except as limited in this NOFA or by statute, the Department may reprogram funds at
anytime to the Reservation System, or to administer directly.

Regional Allocation Formula. In accordance with Tex. Gov’t Code §2306.111(d), these funds
are subject to the Regional Allocation Formula (“RAF”). Refer to Table 1: Regional Allocation
for Homebuyer Assistance and Tenant-Based Rental Assistance, which will also be published on

the Department’s website at http://www.tdhca.state.tx.us/home-division/applications.htm.
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Table 1: Regional Allocation for Homebuyer Assistance and Tenant-Based Rental
Assistance
Region | Urban Subregion Rural Subregion Total Available in Region
1 $ 80,208 $ 356,094 $436,362
2 $ 71,869 $ 289,004 $360,873
3 $ 1,158,396 $ 197,978 $1,356,374
4 $ 229,913 $ 518,617 $748,530
5 $ 127,886 $ 336,661 $4064,547
6 $ 251,947 $ 164,315 $416,262
7 $ 551,968 $ 164,414 $716,382
8 $ 251,792 $ 256,248 $508,040
9 $ 206,102 $ 184,138 $390,240
10 $ 180,165 $ 264,503 $444,668
1 $ 202,545 $ 336,936 $539,481
12 $ 154,755 $301,618 $456,373
13 $ 170,875 $ 787,140 $958,015
Total $ 3,638,481 $4,157,667 $7,796,148

6) Allocation of Funds.
a) Tenant-Based Rental Assistance and Homebuyer Assistance.  Approximately
$7,796,148 in funds is available for general set-aside TBRA and HBA program activities
under an Open Application Cycle for contract awards in accordance with section 4 of this

NOFA.

i

iii)

1v)

Requirements of the RAF and 10 TAC §23.22(a) will be utilized in prioritizing funding
recommendations.  Applicants for the Open Application Cycle may apply for the
maximum allowed in each activity even though the amount of available funds utilizing
the RAF may be less. However, only the maximum allowable under the RAF will be
recommended for award during the RAF period.

Applications that do not exceed the RAF limitation for the Subregion under which the
Application is received will be prioritized for award based on Application received date.
Remaining funds after subregional awards will collapse into the Region, and Applications
which do not exceed the remaining funds available in the Region will be prioritized based
on the Application received date. Applications that exceeded the remaining funds
available by Subregion or Region, as applicable, will be prioritized for remaining funds
available statewide based on the Application received date.

Applications for the Open Application Cycle will be accepted beginning on Tuesday,
January 22, 2019, at 10:00 a.m. Austin local time on a first-come, first-serve basis.
Applications received prior to the commencement of the Application acceptance period
will not be accepted.

On Tuesday, March 26, 2019, at 10:00 a.m. Austin local time, funds not requested
under the Open Application Cycle utilizing the RAF will collapse and will be made
available in any Uniform State Service Region. Applications will be accepted by the
Department on an on-going basis until the eatlier of the award of all funds or Tuesday,
May 28, 2019, at 5:00 p.m. Austin local time.



b)

v) On Wednesday, May 29, 2019, at 10 a.m. Austin local time, funds which have not
been requested under the Open Application Cycle will be made available under the
Reservation System for reservation and commitment of funds benefiting individual
Households through RSP Agreements in any Uniform State Service Region for General
set-aside TBRA or HBA Activities.

vi) On Tuesday, July 30, 2019, at 10:00 a.m. Austin local time, any remaining funding not
requested under this NOFA may be reprogrammed in a manner that is consistent with
the Department’s 2018 One-Year Action Plan approved by HUD.

An alternative timeline and method of releasing funds may be implemented, at the
Department’s sole discretion. Subsequent changes to the timeline or method of release will
be published on the Department's website. However, failure to do so will not invalidate
reservations that are otherwise made in accordance with this NOFA.

7) Application Selection Process.

8)

a)

b)

All Application materials including manuals, program guidelines, and applicable HOME
rules, are available on the Department’s website at http://www.tdhca.state.tx.us/home-
division/applications.htm.

Applications must adhere to the HOME Rule and threshold requirements in effect at the
time of the Application submission. Applications must be on forms provided by the
Department, cannot be altered or modified, and must be in final form before submitting
them to the Department.

Administrative deficiencies noted during the review of an Application shall be subject to the
administrative deficiency process outlined in 10 TAC §23.24.

All Applicants will be subject to a Previous Participation Review by the Department as
outlined in 10 TAC §1.302.

Audit Requirements. All Applicants are subject to the requirements of 10 TAC §1.403
concerning Single Audits.

Pursuant to Tex. Gov’t Code §2306.1112, the Executive Award and Review Advisory
Committee will make recommendations to the Board regarding funding and allocation
decisions.

Eligible and Ineligible Applicants.

a)

b)

Eligible Applicants include Units of General Local Government, Nonprofit Organizations,
Public Housing Authorities, Local Mental Health Authorities, and Councils of Government.

Applicants are required to familiarize themselves with the Department’s certification and
debarment policies prior to application submission.

9) Application Submission.

a)

The Department will accept applications for the Open Application Cycle on an ongoing
basis. Applications are to be submitted as an upload to the Department’s FTP server
in the format requirements detailed in the Open Application Cycle ASPM. The
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Department will not accept Open Application Cycle applications submitted
otherwise.

b) Applications for the Open Application Cycle must be received no later than Tuesday, May
28, 2019, at 5:00 p.m. Austin local time. Applications received after the deadline for
submission will not be considered for an award.

c) Applicants must submit a completed Application, required documentation, and associated
application materials, as described in this NOFA and as detailed in the applicable ASPM. All
scanned copies must be scanned in accordance with the guidance provided in the applicable
ASPM.

d) All Application materials including manuals, this NOFA, program guidelines, and applicable
HOME rules are available on the Department’s website at
http://www.tdhca.state.tx.us/home-division/applications.htm. Applications will be required
to adhere to the HOME Rule and threshold requirements in effect at the time of the
Application submission. Applications must be on Application forms published online at the
above reference site provided by the Department which cannot be altered or modified, and
must be in final form before they are submitted to the Department.

e) Applicants are required to remit a non-refundable Application fee payable to the Texas
Department of Housing and Community Affairs in the amount of $30 per Application.
Payment must be in the form of a check, cashier’s check or money order. Do not send cash.
Pursuant to Tex. Gov’t Code §2306.147(b), the Department will waive Application fees for
private nonprofit organizations that offer expanded services such as child care, nutrition
programs, job training assistance, health services, or human services. These organizations
must request a waiver of the grant application fee in a board resolution authorizing the
submittal of the application to the Department, and must include with the application proof
of their exempt status and a description of their supportive services in lieu of the Application
fee. The Application fee is not an allowable or reimbursable cost under the HOME Program.

f) 'This NOFA does not include text of the various applicable regulatory provisions that may be
important to the HOME Program. For proper completion of the application, the
Department strongly encourages potential Applicants to review the State and Federal
regulations, and contact the HOME and Homelessness Programs Division for guidance and
assistance.

10) Dispute Resolution/Appeal.

a) In accordance with Tex. Gov’t Code §2306.082 and 10 TAC §1.17, it is the Department’s
policy to encourage the use of appropriate alternative dispute resolution procedures (“ADR?”)
under the Governmental Dispute Resolution Act, Tex. Gov’t Code Chapter 2009, to assist in
resolving disputes under the Department's jurisdiction. As described in Chapter 154, Civil
Practices and Remedies Code, ADR procedures include mediation. Except as prohibited by
the Department's ex parte communications policy, the Department encourages informal
communications between Department staff and Applicants, and other interested persons, to
exchange information and informally resolve disputes. The Department also has
administrative appeals processes to fairly and expeditiously resolve disputes. If at any time an
Applicant or other person would like to engage the Department in an ADR procedure, the
person may send a proposal to the Department's Dispute Resolution Coordinator. For


http://www.tdhca.state.tx.us/home-division/applications.htm

additional information on the Department's ADR Policy, see the Department's Rule on ADR
at 10 TAC §1.17.

b) An Applicant may appeal decisions made by staff in accordance with 10 TAC §1.7.
For questions regarding this NOFA, please contact Jaclyn Leasure, HOME Production Coordinator

for the HOME and Homelessness Programs Division, at (512) 475-2975 or via email at
HOME@tdhca.state.tx.us.



mailto:HOME@tdhca.state.tx.us

1k



BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion and possible action regarding an Award of Direct Loan funds from the
2018-1 Multifamily Direct Loan Notice of Funding Availability

RECOMMENDED ACTION

WHEREAS, the Board previously authorized release of the 2018-1 Multifamily
Direct Loan Notice of Funding Availability (“NOFA”) for up to $28,862,745 with
the application acceptance period beginning on January 4, 2018;

WHEREAS, the NOFA has since been amended several times, increasing the
amount available to $58,304,276;

WHEREAS, Application #18223, which requested $1,000,000 in Direct Loan funds
for Harvest Park Apartments, is a Priority 3 application under the 2018-1 NOFA
that has received complete reviews for compliance with program and underwriting
requirements and has previously been awarded 9% housing tax credits (“9% HTC”)
on July 26, 2018;

WHEREAS, in accordance with 10 TAC §1.301(d)(1), the compliance history is
designated as an Extra Large Portfolio Category 3 and deemed acceptable by the
Executive Award and Review Advisory Committee (“EARAC”) after review and
discussion;

WHEREAS, 10 TAC §13.5(d)(2) requires Applications for Developments
previously awarded Department funds under any program to be found eligible by the
Board;

WHEREAS, this Application was found eligible by the Board on July 26, 2018, and
has provided evidence of adverse factors beyond the applicant’s control that could
materially impair their ability to provide affordable housing as a criteria for the Board
to consider in affirming their eligibility;

WHEREAS, staff recommends the Board continue to find this Application eligible;
and

WHEREAS, this Application has layered Direct Loan rent restrictions on 10 of the
9% HTC units as a result of this addition of Direct Loan funds;

NOW, therefore, it is hereby
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RESOLVED, that an additional award of $1,000,000 in Direct Loan funds from the
2018-1 NOFA for Harvest Park is hereby approved in the form presented at this
meeting; and

FURTHER RESOLVED, that the Board’s approval is conditioned upon
satisfaction of all conditions of underwriting, and completion of any other reviews
required to assure compliance with the applicable rules and requirements.

BACKGROUND

On December 14, 2017, the Board approved the issuance of a NOFA for up to $28,862,745, which
has subsequently been amended to increase the amount available to $58,304,276 within three set-
asides:

o $22324,041 in Supportive Housing/ Soft Repayment set-aside, composed of $3.3
million in TCAP RF and $19,024,041 in National Housing Trust Fund

e $8,215,058 of HOME funds under the CHDO set-aside,

o $27,765,177 in the General set-aside, composed of $13,318,946 in HOME, $5
million in NSP1 Program Income and $9,446,231 in TCAP RF.

Harvest Park Apartments was awarded an allocation of 9% HTC on July 26, 2018, which proposed
new construction of 60 two and three-bedroom units for a General population in Pampa. The
Applicant’s expectation of increased building costs and labor shortages as a result of recent
hurricanes were provided as justification for requesting Direct Loan funds after the allocation of 9%
HTC. Also, this request for additional Direct Loan funds, which is anticipated to be funded with
HOME, will help the Department in expediently committing its HOME funds.

Staff is recommending the Board’s approval of Harvest Park Apartments’ application (18223) for
HOME funds totaling $1,000,000 as a loan at 4% interest rate with a 30 year amortization and 30
year term under the General Set-Aside. This loan will be subordinate to a Bank of Oklahoma
conventional loan and will maintain second lien position during the permanent period as a result.
The recommended application and award amounts are outlined in the attached award
recommendations log behind this Board item.

This application has been underwritten and determined to meet the Real Estate Analysis rules and
requirements and has received a previous participation review.

Should the recommended award be approved, $49,665,028 will remain available under the NOFA,
of which 12 applications requesting $27,965,000 are still under review. Subsequent award
recommendations for applications undergoing staff reviews may appear on future Board agendas.

Organizational Structure and Previons Participation: The borrower is Harvest Park Apartments, LP and
includes entities and principals as indicated in the organization chart below. At the time of the
Previous Participation Review, the applicant was an Extra Large Portfolio Category 3. EARAC
recommends approval without further comment.

Public Comment: There have been no letters of support or opposition received by the Department in
connection with this current application.
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Andrew Sinnott

From: Ben Mitchell [bmitchell@wilhoitproperties.com]

Sent: Friday, October 12, 2018 9:53 AM

To: Andrew Sinnott; Jamie McDonald; Melissa Forster; Jeff Beckler; Sandy Watson
Subject: RE: 18223 and 18274 Direct Loan applications

Andrew,

Thank you for talking this morning. Please except this email as our response for apps #18223 and 18274.
With the recent hurricanes, construction costs will be a challenge. The addition of the MFDL to both
developments will enable us to absorb those potential cost. We appreciate TDHCA’s efforts to assist all
their developers so every asset is the best for Texas.

Please do not hesitate to contact me if you need any additional information.

ZIMMERMAN" | Ben Mitchell, Vice President — Development/Finance
We Have Moved — Please update your records with our new office address.
All other contact information (email, website, and telephone/fax numbers) are the same.

Zimmerman Properties, LLC
1329 East Lark Street; Springfield, Missouri 65804

Corporate Phone (417) 883-1632 | Corporate Fax (417) 883-6343

Direct Dial (417) 890-3219 | Email bmitchell@wilhoitproperties.com
ol Ei Website http://www.wilhoitproperties.com

From: Andrew Sinnott <andrew.sinnott@tdhca.state.tx.us>

Sent: Friday, October 12, 2018 8:53 AM

To: Ben Mitchell <bmitchell@wilhoitproperties.com>; Jamie McDonald <imcdonald@wilhoitproperties.com>;
Melissa Forster <mforster@wilhoitproperties.com>; Jeff Beckler <jbeckler@wilhoitproperties.com>; Sandy Watson
<swatson@wilhoitproperties.com>

Subject: 18223 and 18274 Direct Loan applications

All,

One deficiency | forgot to list in my deficiency notice a couple weeks ago for both 18223 and 18274 relates to the
requirements in 10 TAC §13.5(d)(2). Please provide documentation (either in a letter or email) explaining why this
application — which previously received an award (9% HTC) from the Department — should be found eligible. Interest
rate increases, construction cost increases, additional city requirements that add cost, etc. are examples of potential
reasons why an application that previously received funds from the Department could potentially come back for
additional funds and be found eligible.

Feel free to contact me if you have any questions.
Thanks,

Andrew Sinnott
Multifamily Loan Programs Administrator
512.475.0538



Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10 TAC Section 11.1(b), there are important
limitations and caveats (Also see 10 TAC §10.2(b)).
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2018-1 Multifamily Direct Loan Program - Application Log - November 1, 2018
Per 2018-1 Multifamily Direct Loan Notice of Funding Availability published in the Texas Register on 12/29/2017, First Amendment to NOFA published in the Texas Register on 4/6/2018, and Second A d to the NOFA published in the Texas Register on 7/27/18

The following data was compiled using information submitted by each applicant. While this data has been reviewed or verified by the Department, errors may still be present. Those reviewing the log are advised to use caution in reaching any definitive based on this alone. Where £ are layered with 9% or 4% Tax credits, the Applications are also

a for those fund sources. Applicants are encouraged to review 10 TAC §§11.1(b) and 10.2(a) concerning Due Diligence and Applicant Responsibility, along with 10 TAC Subchapter C related to Application Submission Requirements, Incligibility Criteria, Board Decisions and Waiver of Rules for Applications. This log will be updated

subject to evaluation under the Department crit
periodically as staff completes application reviews and as more applications are received. The Multifamily Direct Loan Program - Application Log is presented for informational use only, and does not represent a conclusion or judgment by TDHCA, its staff or Board. Applicants that identify an error in the log should contact Andrew Sinnott at andrew.sinnott@tdhca.state.tx.us as soon

as possible. Identification of an error early does not guarantee that the error can be addressed administratively,

Applications sorted by date received within each set-aside.

TCAP RF $3,300,000
NHTF $19,024,041
Supportive Housing/ Soft Repayment (SH/SR) Total Set Aside Funding Ievel: $22,324,041
Multifamily Direct
TDHCA Housing | Loan Request/ Total MF Direct Date Received
Application # Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18502 Arlinda Gardens Supportive Housing, Bryan Brazos 8 NC_[s ~ | Supportive Housing 29 13 3/1/2018 Application withdrawn 8/7/18
18099 Waters Park Studios Austin Travis 7 NC $ 1,000,000 | Supportive Housing 132 10 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18099 Waters Park Studios Austin Travis 7 NC $ 1,000,000 | Supportive Housing 132 8 9%| 7/27/2018 Recommended for award at 10/11/18 Board meeting
18504 Brooks Haven Supportive Housing Rockdale Milam 8 NC $ 2,000,000 30 9 8/31/2018
18502 Arlinda Gardens Supportive Housing Bryan Brazos 8 NC $ 2,000,000 | Supportive Housing 29 13 9/12/2018
18503 Eastern Oaks Apartments Austin ‘Travis 7 R $ 2,000,000 General 30 18 9/19/2018
18448 RBJ Phase I Austin Travis 7 NC $ 2,000,000 Elderly Limitation 279 15 4%| 10/29/2018
Total Amount Requested Under SH/SR Set Aside $ 10,000,000 Total Units 632 73
Total Amount Awarded Under SH/SR Set Aside $ 2,000,000 Total Units 30! 10
Total Amount Remaining Under SH/SR Set Aside $ 20,324,041
CHDO (HOME funds only) Total Set Aside Funding Level: $8,215,058
Multifamily Direct
Housing | Loan Request/ Total MF Direct Date Received
TDHCA# Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18322 Las Casitas de Azucar Santa Rosa Cameron 11 NC 3 1,600,000 General 50 14 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18391 Merritt Manor Manor Travis 7 NC $ 2,000,000 Elderly Limitation 146 30 9% 4/2/2018
Total Amount Requested Under CHDO Set Aside $ 3,600,000 Total Units 196 44
Total Amount Awarded Under CHDO Set Aside $ 1,600,000 Total Units 50! 14
Total Amount Remaining Under CHDO Set Aside $ 6,615,058
HOME (limited availability statewide) $13,318,946
NSP1 PI (available statewide) $5,000,000
TCAP RF (available statewide) $9,446,231
NSP1 PI and TCAP RF Total $14,446,231
General ‘Total Set Aside Funding Level: $27,765,177
Multifamily Direct
Housing | Loan Request/ Total MF Direct Date Received
TDHCA# Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18500 Rio Lofts San Antonio Bexar 9 NC $ - General 81 36 9% 1/11/2018 Application withdrawn 4/11/18
18501 Secretariat Apartments Arlington ‘Tarrant 3 NC $ - Elderly Limitation 74 29 9% 1/11/2018 Application withdrawn 4/30/18
18412 Lord Road Apartments San Antonio Bexar 9 NC $ - General 324 50 4% 1/18/2018 $2,975,000 Direct Loan award returned after 4/26/18 Board approval
18417 Sphinx at Throckmorton Villas McKinney Collin 3 NC $ - General 220 18 4% 2/15/2018 Application suspended 10/9/18
18000 Evergreen at Garland Senior Community Garland Dallas 3 NC 3 1,500,000 Elderly Limitation 105 25 9% 4/2/2018
18002 Evergreen at Basswood Senior Community Garland Dallas 3 NC 3 2,000,000 Elderly Limitation 116 34 9% 4/2/2018
18036 Clyde Ranch Clyde Callahan 2 NC $ 660,000 General 40 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18040 Farmhouse Row Slaton Lubbock 1 NC $ 660,000 General 48 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18052 Nacogdoches Lofts San Antonio Bexar 9 NC $ 2,025,000 Elderly Limitation 102 35 9% 4/2/2018
18053 Alazan Lofts San Antonio Bexar 9 NC $ - General 88 24 9% 4/2/2018 Application terminated
18054 Piedmont Lofts San Antonio Bexar 9 NC $ 2,350,000 General 55 41 9% 4/2/2018 Requested CHDO set-aside, which is unavailable for this application
18369 ‘The Residences at Canyon Lake Canyon Lake Comal 9 NC $ 1,060,000 Elderly Limitation 35 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18421 Travis Flats Austin Travis 7 NC $ - General 146 50 4% 4/4/2018 Application withdrawn 7/26/18




18259 Cannon Courts Bangs Brown 2 NC $ General 36 11 9% 8/30/2018 To be recommended for award at 11/8/18 Board meeting
18407 Sphinx at Sierra Vista Senior Villas Fort Worth Tarrant 3 NC $ 3,600,000 General 272 27 4% 8/31/2018 Previously awarded 4% HTC on 3/22/18
18223 Harvest Park Apartments Pampa Gray 1 NC $ 1,000,000 General 60 10 9% 9/13/2018 To be recommended for award at 11/8/18 Board meeting
18274 Hill Court Villas Granbury Hood 3 NC $ 1,000,000 Elderly Limitation 48 10 9% 9/13/2018 To be recommended for award at 11/8/18 Board meeting
18454 Grim Hotel Apartments Texarkana Bowie 4 ADR |§ 4,000,000 General 93 19 4% 9/21/2018
18019 Highlander Senior Village Comal Bulverde 9 NC $ 3,090,000 Elderly Limitation 66 20 9% 9/25/2018 Previously awarded 9% HTC on 7/26/18
18036 Clyde Ranch Clyde Callahan 2 NC |§ - General 40 25 9% 10/1/2018 Application withdrawn 10/12/18
18040 Farmhouse Row Slaton Lubbock 1 NC |§ - General 48 37 9% 10/1/2018 Application withdrawn 10/12/18
18505 Mistletoe Station Fort Worth Tarrant 3 NC $ 1,500,000 General 110 8 9% 10/25/2018 Previously awarded 9% HTC on 7/27/17
18507 Legend Oaks Llano Llano 7 3 444,000 Elderly Limitation 48 10/30/2018
Total Amount Requested Under General Set Aside: Development Sites in non-PJs $ Total Units 426 121
Total Amount Requested Under General Set Aside: Development Sites in PJs $ Total Units 650 162
Total Amount Requested Under General Set Aside: TOTAL $ 26,548,248 Total Units 1,076 283
Total Amount Awarded Under General Set Aside (HOME) $ 2,380,000 Total Units 123 33
Total Amount Awarded Under General Set Aside (TCAP RF) $ - Total Units
‘Total Amount Awarded Under General Set Aside (NSP1 PI) $ - Total Units
Total Amount Remaining Under General Set Aside (HOME) $ 10,938,946
‘Total Amount Remaining Under General Set Aside (TCAP RF) $ 9,446,231
Total Amount Remaining Under General Set Aside (NSP1 PI) $ 5,000,000
1= Housing Activity: New Construction=NC, Rehabilitation=R, ADR = Adaptive Reuse

2= Layering of Other Department Funds:

3= Date Received: The date that the application, all required 3rd Party Reports, Application Fees (if applicable), and Certificate of Reservation (if applicable) were received

“ompetitive Tax Credits, ax Credit Program




Real Estate Analysis Division
October 31, 2018

Addendum to Underwriting Report

TDHCA Application #: |18223 Program(s): |9% HTC |

Harvest Park |

Address/Location: 1100 Block of E. Harvester Avenue

City: Pampa County: Gray Zip: 79065
APPLICATION HISTORY
Report Date PURPOSE
10/31/18 MFDL Loan Application
06/11/18 New Application - Initial Underwriting
ALLOCATION
Previous Allocation RECOMMENDATION

TDHCA Program Amount Rate Amort Term Amount Rate Amort Term Lien
MF Direct Loan Const.
to Perm. (Repayable) $1,000,000 | 4.00% 30 17 2
LIHTC (9% Credit) $777,900 $777,900

* Multifamily Direct Loan Terms:

* Pursuant to 10 TAC §13.8(a), the term of a Multifamily Direct Loan should match the term of any superior loan (within 6
months).

* Lien position after conversion to permanent. The Department's lien position during construction may vary.

CONDITIONS STATUS

1 Receipt and acceptance before Direct Loan Closing
a: Substantially final construction contract with Schedule of Values.
b: Updated term sheets with substantially final terms from all lenders
c: Substantially final draft of limited partnership agreement.
d: Senior loan documents (and/or partnership documents) must contain a provision(s) that any
stabilization resizing on the senior debt includes the debt service on the TDHCA MDL at a 1.15 DCR.

e: Documentation identifying any required matching funds, and confirming that the source is eligible
to be counted as matching funds under HUD and TDHCA requirements.

2 Receipt and acceptance by Cost Certification:

- Architect certification that buildings were tested for the presence of radon and any recommended
mitigation measures were implemented.

Should any terms of the proposed capital structure change or if there are material changes to the overall
development plan or costs, the analysis must be re-evaluated and adjustment to the credit allocation
and/or terms of other TDHCA funds may be warranted.




SET-ASIDES

TDHCA SET-ASIDES for HTC LURA

Income Limit Rent Limit Number of Units
30% of AMI 30% of AMI 4
50% of AMI 50% of AMI 10
60% of AMI 60% of AMI 34

TDHCA SET-ASIDES for DIRECT LOAN LURA

Income Limit Rent Limit Number of Units
50% of AMFI Low HOME 10
ANALYSIS

18223 Harvest Park Apartments was awarded $777,900 in tax credits in the 2018 9% tax credit cycle.
According to the Applicant, construction costs will be a challenge due to the effects on the market from
recent hurricanes. The MFDL wil help to enable the Developer to absorb any potential cost increases and
also to secure a lower effective interest rate than previously underwritten.

As part of the Application, the Developer is proposing to have 10 units at 50% AMI / Low HOME rents.

Operating Pro Forma

Applicant is now using the HUD utility model for the utility allowances, this results in an increase of $11,455
for the Applicant's pro forma. This results in a first year DCR of 1.26.

Underwriter updated rents to the 2018 rents for Pampa which resulted in an rent increase of $14K.
Applicant's proforma is not within 5% of Underwriter's proforma, therefore the Underwriter's pro forma will be
used. The Underwriter's pro forma arrives at first year DCR of 1.17.

Development Cost

Applicant’s cost schedule is unchanged from original underwriting. Developer Fee remains unchanged,
consistent with §13.5(d)(2)(C).

Sources of Funds

Applicant originally had a senior debt of $2.60M from Bank of Oklahoma at 6% interest rate with terms of 17
years and 30 year amortization. That loan has now been reduced to $1.67M at the same terms. Applicant is
now requesting $1,000,000 in MFDL funds at 4% for 17 year term and 30 year amortization. Part of extra
funds is being used to pay down deferred developer fee.

Recommendation

MFDL loan of $1,000,000 at terms requested by the Applicant is recommended. No change in the previous
tax credit recommendation of $777,900.

Underwriter: Duc Nguyen

Manager of Real Estate Analysis: Thomas Cavanagh

Director of Real Estate Analysis: Brent Stewart




BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion and possible action regarding an Award of Direct Loan funds from the
2018-1 Multifamily Direct Loan Notice of Funding Availability

RECOMMENDED ACTION

WHEREAS, the Board previously authorized release of the 2018-1 Multifamily
Direct Loan Notice of Funding Availability (“NOFA”) for up to $28,862,745 with
the application acceptance period beginning on January 4, 2018;

WHEREAS, the NOFA has since been amended several times, increasing the
amount available to $58,304,276;

WHEREAS, Application #18259, which requested $1,800,000 in Direct Loan funds
for Cannon Courts, is a Priority 3 application under the 2018-1 NOFA that has
received complete reviews for compliance with program and underwriting
requirements and has previously been awarded 9% housing tax credits (“9% HTC”)
on July 26, 2018;

WHEREAS, staff has reduced the Direct Loan request to $1,659,248 while
increasing the requested interest rate to 3.0% to better conform with the Real Estate
Analysis rules and the requirements of the NOFA;

WHEREAS, in accordance with 10 TAC §1.301(d)(1), the compliance history is
designated as a Small Portfolio Category 1 and deemed acceptable by the Executive
Award and Review Advisory Committee (“EARAC”) after review and discussion;

WHEREAS, 10 TAC §13.5(d)(2) requires Applications for Developments
previously awarded Department funds under any program to be found eligible by the
Board;

WHEREAS, this Application was found eligible by the Board on July 26, 2018, and
provided evidence of adverse factors beyond the applicant’s control that could
materially impair their ability to provide affordable housing as a criteria for the Board
to consider in affirming their eligibility;

WHEREAS, staff recommends the Board continue to find this Application eligible;
and

WHEREAS, this Application has layered Direct Loan rent restrictions on 11 of the
9% HTC units as a result of this addition of Direct Loan funds;

NOW, therefore, it is hereby
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RESOLVED, that an additional award of $1,659,248 in Direct Loan funds from the
2018-1 NOFA for Cannon Courts is hereby approved in the form presented at this
meeting; and

FURTHER RESOLVED, that the Board’s approval is conditioned upon
satisfaction of all conditions of underwriting, and completion of any other reviews
required to assure compliance with the applicable rules and requirements.

BACKGROUND

On December 14, 2017, the Board approved the issuance of a NOFA for up to $28,862,745, which
has subsequently been amended to increase the amount available to $58,304,276 within three set-
asides:
o $22324,041 in Supportive Housing/ Soft Repayment set-aside, composed of $3.3
million in TCAP RF and $19,024,041 in National Housing Trust Fund
e $8,215,058 of HOME funds under the CHDO set-aside, and
o $27,765,177 in the General set-aside, composed of $13,318,946 in HOME, $5
million in NSP1 Program Income and $9,446,231 in TCAP RF.

Cannon Courts was awarded an allocation of 9% HTC on July 26, 2018, which proposed new
construction of 36 one, two, and three-bedroom units for a General population in Bangs. The
Applicant’s expectation of increased building costs and labor shortages, as well as rising interest rates
over the past several months, were provided as justification for requesting Direct Loan funds after
the allocation of 9% HTC. Also, this request for additional Direct Loan funds, which is anticipated
to be funded with HOME, will help the Department in expediently committing its HOME funds.

Staff is recommending the Board’s approval of Cannon Courts’ application (18099) for HOME
funds totaling $1,659,248 as a loan at 3% interest rate with a 30 year amortization and 30 year term
under the General Set-Aside. This loan represents the totality of the permanent debt and will
maintain first lien position during the permanent period as a result. The recommended application
and award amounts are outlined in the attached award recommendations log behind this Board item.

This application has been underwritten and determined to meet the Real Estate Analysis rules and
requirements and has received a previous participation review.

Should the recommended award be approved, $50,665,028 will remain available under the NOFA,
of which 13 applications requesting $28,965,000 are still under review. Subsequent award
recommendations for applications undergoing staff reviews may appear on future Board agendas.

Organizational Structure and Previous Participation: The borrower is FC Waters Park Housing, LP and
includes entities and principals as indicated in the organization chart below. At the time of the
Previous Participation Review, the applicant was a Small Portfolio Category 1. EARAC recommends
approval without further comment.

Public Comment: There have been no letters of support or opposition received by the Department in
connection with this current application.
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formed

DEVELOPMENT PARTNERSHIP

Cannon Courts 2018, LP
a Texas Limited Liability Corporation

(TED)

0.01% GEMERAL PARTMNER

Cannon Courts 2018 GP, LLC
a Texas Limited Liability Company

99.99% INVESTOR LIMITED PARTMER
TBD

Formed (TBD)
Member Member
Stewart Rutledge Britton Jones

20.00% 20,00 %

Member Member

Len Reeves Key Smith
20.00% 5.00%

Member Member

Marc Mercier Tim Boudreaux

250% 250 %
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30% MEMEBER

Arx Housing Initiatives, LLC
a Texas Limited Liability Company
Formed 6/27/2014

Member
Robbye G. Meyer




Arx Housing Initiatives, LLC
Robbye G. Meyer

1305 Dusky Thrush Trail

Austin, Texas 78746

(512) 963-2555
robbye@arxadvantage.net

October 12, 2018

Andrew Sinnott

Multifamily Loan Programs Administrator

Texas Department of Housing and Community Affairs
221 E. 11" Street

Austin, Texas 78701

Dear Mr. Sinnott,

In accordance with 10 TAC 813.5(d)(2) Eligibility Criteria, this letter is to explain the
eligibility of the Cannon Courts application to receive funding, since the development
previously received an award of competitive housing tax credits in July of 2018.

Since the submission of the application, the development team has experienced an
increase in construction costs on other developments under construction. Due to the changes in
tariffs on imports, the cost of lumber and other construction materials has increased.
Additionally, the increased activity in rebuilding the Hurricane Harvey affected areas has
begun the shortage of labor for other construction in the state. In anticipation of these factors,
the development team was looking for other means of financing that could give us a little more
room in our financing structure.

In addition to the anticipated increased costs, the steady rise of interest rates over the
past three to four months has the development team considering other financing options as
well.

We believe these issues presented meet the eligibility requirements for 10 TAC
813.5(d)(2).

Should you have any questions, please feel free to contact me.

Sincerely,

E\.\-HL G “’""‘\‘*
Robbye G. Meyer

Principal, Managing Member
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2018-1 Multifamily Direct Loan Program - Application Log - November 1, 2018
Per 2018-1 Multifamily Direct Loan Notice of Funding Availability published in the Texas Register on 12/29/2017, First Amendment to NOFA published in the Texas Register on 4/6/2018, and Second A d to the NOFA published in the Texas Register on 7/27/18

The following data was compiled using information submitted by each applicant. While this data has been reviewed or verified by the Department, errors may still be present. Those reviewing the log are advised to use caution in reaching any definitive based on this alone. Where £ are layered with 9% or 4% Tax credits, the Applications are also

a for those fund sources. Applicants are encouraged to review 10 TAC §§11.1(b) and 10.2(a) concerning Due Diligence and Applicant Responsibility, along with 10 TAC Subchapter C related to Application Submission Requirements, Incligibility Criteria, Board Decisions and Waiver of Rules for Applications. This log will be updated

subject to evaluation under the Department crit
periodically as staff completes application reviews and as more applications are received. The Multifamily Direct Loan Program - Application Log is presented for informational use only, and does not represent a conclusion or judgment by TDHCA, its staff or Board. Applicants that identify an error in the log should contact Andrew Sinnott at andrew.sinnott@tdhca.state.tx.us as soon

as possible. Identification of an error early does not guarantee that the error can be addressed administratively,

Applications sorted by date received within each set-aside.

TCAP RF $3,300,000
NHTF $19,024,041
Supportive Housing/ Soft Repayment (SH/SR) Total Set Aside Funding Ievel: $22,324,041
Multifamily Direct
TDHCA Housing | Loan Request/ Total MF Direct Date Received
Application # Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18502 Arlinda Gardens Supportive Housing, Bryan Brazos 8 NC_[s ~ | Supportive Housing 29 13 3/1/2018 Application withdrawn 8/7/18
18099 Waters Park Studios Austin Travis 7 NC $ 1,000,000 | Supportive Housing 132 10 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18099 Waters Park Studios Austin Travis 7 NC $ 1,000,000 | Supportive Housing 132 8 9%| 7/27/2018 Recommended for award at 10/11/18 Board meeting
18504 Brooks Haven Supportive Housing Rockdale Milam 8 NC $ 2,000,000 30 9 8/31/2018
18502 Arlinda Gardens Supportive Housing Bryan Brazos 8 NC $ 2,000,000 | Supportive Housing 29 13 9/12/2018
18503 Eastern Oaks Apartments Austin ‘Travis 7 R $ 2,000,000 General 30 18 9/19/2018
18448 RBJ Phase I Austin Travis 7 NC $ 2,000,000 Elderly Limitation 279 15 4%| 10/29/2018
Total Amount Requested Under SH/SR Set Aside $ 10,000,000 Total Units 632 73
Total Amount Awarded Under SH/SR Set Aside $ 2,000,000 Total Units 30! 10
Total Amount Remaining Under SH/SR Set Aside $ 20,324,041
CHDO (HOME funds only) Total Set Aside Funding Level: $8,215,058
Multifamily Direct
Housing | Loan Request/ Total MF Direct Date Received
TDHCA# Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18322 Las Casitas de Azucar Santa Rosa Cameron 11 NC 3 1,600,000 General 50 14 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18391 Merritt Manor Manor Travis 7 NC $ 2,000,000 Elderly Limitation 146 30 9% 4/2/2018
Total Amount Requested Under CHDO Set Aside $ 3,600,000 Total Units 196 44
Total Amount Awarded Under CHDO Set Aside $ 1,600,000 Total Units 50! 14
Total Amount Remaining Under CHDO Set Aside $ 6,615,058
HOME (limited availability statewide) $13,318,946
NSP1 PI (available statewide) $5,000,000
TCAP RF (available statewide) $9,446,231
NSP1 PI and TCAP RF Total $14,446,231
General ‘Total Set Aside Funding Level: $27,765,177
Multifamily Direct
Housing | Loan Request/ Total MF Direct Date Received
TDHCA# Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18500 Rio Lofts San Antonio Bexar 9 NC $ - General 81 36 9% 1/11/2018 Application withdrawn 4/11/18
18501 Secretariat Apartments Arlington ‘Tarrant 3 NC $ - Elderly Limitation 74 29 9% 1/11/2018 Application withdrawn 4/30/18
18412 Lord Road Apartments San Antonio Bexar 9 NC $ - General 324 50 4% 1/18/2018 $2,975,000 Direct Loan award returned after 4/26/18 Board approval
18417 Sphinx at Throckmorton Villas McKinney Collin 3 NC $ - General 220 18 4% 2/15/2018 Application suspended 10/9/18
18000 Evergreen at Garland Senior Community Garland Dallas 3 NC 3 1,500,000 Elderly Limitation 105 25 9% 4/2/2018
18002 Evergreen at Basswood Senior Community Garland Dallas 3 NC 3 2,000,000 Elderly Limitation 116 34 9% 4/2/2018
18036 Clyde Ranch Clyde Callahan 2 NC $ 660,000 General 40 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18040 Farmhouse Row Slaton Lubbock 1 NC $ 660,000 General 48 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18052 Nacogdoches Lofts San Antonio Bexar 9 NC $ 2,025,000 Elderly Limitation 102 35 9% 4/2/2018
18053 Alazan Lofts San Antonio Bexar 9 NC $ - General 88 24 9% 4/2/2018 Application terminated
18054 Piedmont Lofts San Antonio Bexar 9 NC $ 2,350,000 General 55 41 9% 4/2/2018 Requested CHDO set-aside, which is unavailable for this application
18369 ‘The Residences at Canyon Lake Canyon Lake Comal 9 NC $ 1,060,000 Elderly Limitation 35 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18421 Travis Flats Austin Travis 7 NC $ - General 146 50 4% 4/4/2018 Application withdrawn 7/26/18




18259 Cannon Courts Bangs Brown 2 NC $ General 36 11 9% 8/30/2018 To be recommended for award at 11/8/18 Board meeting
18407 Sphinx at Sierra Vista Senior Villas Fort Worth Tarrant 3 NC $ 3,600,000 General 272 27 4% 8/31/2018 Previously awarded 4% HTC on 3/22/18
18223 Harvest Park Apartments Pampa Gray 1 NC $ 1,000,000 General 60 10 9% 9/13/2018 To be recommended for award at 11/8/18 Board meeting
18274 Hill Court Villas Granbury Hood 3 NC $ 1,000,000 Elderly Limitation 48 10 9% 9/13/2018 To be recommended for award at 11/8/18 Board meeting
18454 Grim Hotel Apartments Texarkana Bowie 4 ADR |§ 4,000,000 General 93 19 4% 9/21/2018
18019 Highlander Senior Village Comal Bulverde 9 NC $ 3,090,000 Elderly Limitation 66 20 9% 9/25/2018 Previously awarded 9% HTC on 7/26/18
18036 Clyde Ranch Clyde Callahan 2 NC |§ - General 40 25 9% 10/1/2018 Application withdrawn 10/12/18
18040 Farmhouse Row Slaton Lubbock 1 NC |§ - General 48 37 9% 10/1/2018 Application withdrawn 10/12/18
18505 Mistletoe Station Fort Worth Tarrant 3 NC $ 1,500,000 General 110 8 9% 10/25/2018 Previously awarded 9% HTC on 7/27/17
18507 Legend Oaks Llano Llano 7 3 444,000 Elderly Limitation 48 10/30/2018
Total Amount Requested Under General Set Aside: Development Sites in non-PJs $ Total Units 426 121
Total Amount Requested Under General Set Aside: Development Sites in PJs $ Total Units 650 162
Total Amount Requested Under General Set Aside: TOTAL $ 26,548,248 Total Units 1,076 283
Total Amount Awarded Under General Set Aside (HOME) $ 2,380,000 Total Units 123 33
Total Amount Awarded Under General Set Aside (TCAP RF) $ - Total Units
‘Total Amount Awarded Under General Set Aside (NSP1 PI) $ - Total Units
Total Amount Remaining Under General Set Aside (HOME) $ 10,938,946
‘Total Amount Remaining Under General Set Aside (TCAP RF) $ 9,446,231
Total Amount Remaining Under General Set Aside (NSP1 PI) $ 5,000,000
1= Housing Activity: New Construction=NC, Rehabilitation=R, ADR = Adaptive Reuse

2= Layering of Other Department Funds:

3= Date Received: The date that the application, all required 3rd Party Reports, Application Fees (if applicable), and Certificate of Reservation (if applicable) were received

“ompetitive Tax Credits, ax Credit Program




Real Estate Analysis Division
October 31, 2018

EPARTY;

508
X

Addendum to Underwriting Report

TDHCA Application #: 18259 Program(s): |9% HTC/MDL

Cannon Courts

Address/Location: 808 East Hall St

City: Bangs County: Brown Zip: 76823
APPLICATION HISTORY
Report Date PURPOSE
10/31/18 MDL Application
07/25/18 9% HTC Original Underwriting
ALLOCATION
Previous Allocation RECOMMENDATION

TDHCA Program Amount Rate Amort Term Amount Rate Amort Term Lien
MF Direct Loan Const.
to Perm. (Repayable) na na na na $1,659,248 | 3.00% 30 30 1
LIHTC (0% Credit) $500,000 $500,000

* Multifamily Direct Loan Terms:

* Pursuant to 10 TAC §13.8(a), the term of a Multifamily Direct Loan should match the term of any superior loan (within 6
months).

* Lien position after conversion to permanent. The Department's lien position during construction may vary.

CONDITIONS STATUS

1 Receipt and acceptance before Direct Loan Closing
a: Substantially final construction contract with Schedule of Values.
b: Updated term sheets with substantially final terms from all lenders.
c: Substantially final draft of limited partnership agreement.
d

: Senior loan documents (and/or partnership documents) must contain a provision(s) that any
stabilization resizing on the senior debt includes the debt service on the TDHCA MDL at a 1.15 DCR.

e: Documentation identifying any required matching funds, and confirming that the source is eligible to
be counted as matching funds under HUD and TDHCA requirements.

2 Receipt and acceptance by Commitment:

a: Receipt of MAP Invitation Letter for FHA 221(d)(4) loan, or letter from Lender indicating the date that
the HUD concept meeting was held, and confirmation that based on that meeting the Lender
intends to proceed with submitting the application to HUD.

Status: No longer applicable with current financing. No FHA loan.




b: Certification that if the site is in the 100-year floodplain when it places in service, the finished ground
floor elevation of the buildings will be at least one foot above the floodplain and that all drives,
parking and amenities will be no more than 6 inches below the floodplain; and that the Owner wiill
provide flood insurance coverage for the buildings and for the residents' personal property until such
time that the site is officially designated to be no longer in the floodplain.

Status: Satisfied.
c: Revised site plan that clearly delineates the floodplain boundary.
Status: Satisfied.
3 Receipt and acceptance by Carryover:

* A Wetlands and Jurisdictional Waters of the United States Determination Report with a clear
determination of the wetland status of the subject site, indicating whether any mitigation is required.

Status: Satisfied. "Since there are no planned construction activities near the western boundary, it
is unlikely the adjacent stream and any potential adjacent wetland areas will be impacted by
the proposed development.”

4 Receipt and acceptance by 10% test:

* Documentation that a noise study has been completed, and certification from the Architect that all
recommendations from the noise study are incorporated into the development plans.

5 Receipt and acceptance by Cost Certification:

a: Architect or engineer certification (including a Letter of Map Amendment "LOMA" or Letter of Map
Revision "LOMR-F") indicating that the development is not within the 100 year floodplain; or that the
finished ground floor elevation for each building is at least one foot above the floodplain and that all
drives, parking and amenities are not more than 6 inches below the floodplain.

For any buildings remaining in the floodplain, documentation that flood insurance is in place both for
the buildings and for the residents’ personal property at the property owner's expense; and
certification from the owner that flood insurance for the buildings and for the residents' personal
property will remain in force until such time that the buildings are officially designated as no longer in
a floodplain.

b: If any portion of the site is determined to be a wetland area, certification that compliance with all
federal, state and local wetland mitigation requirements has been met.

Should any terms of the proposed capital structure change or if there are material changes to the overall
development plan or costs, the analysis must be re-evaluated and adjustment to the credit allocation
and/or terms of other TDHCA funds may be warranted.

SET-ASIDES

TDHCA SET-ASIDES for HTC LURA

Income Limit Rent Limit Number of Units
30% of AMI 30% of AMI 3
50% of AMI 50% of AMI 8
60% of AMI 60% of AMI 25

TDHCA SET-ASIDES for DIRECT LOAN LURA
Income Limit Rent Limit Number of Units
50% of AMFI Low HOME 3
60% of AMFI High HOME 8




ANALYSIS

Applicant is applying for MDL funds to replace the original FHA loan due to more favorable terms. The MDL
loan will likely be funded from HOME. Rent and incomes have been updated to 2018 levels. The unit mix
and expenses will not change, except for NOI calculated management fees and MDL compliance fees.

Operating Pro Forma

2018 rents increased income by $13k (5%).

Underwriter still assumes 5% management fee; management company letter states a 4.47% fee increasing
to 5.22% over time. Underwriter's pro forma is within 5% of Applicant's, therefore Applicant's pro forma is
used for analysis. Expense ratio is 61.2%.

Development Cost

The only changes to development costs are financing, soft costs, and reserves associated with switching
from an FHA loan to an MDL loan.

Financing costs will increase $224k mainly due to the construction loan interest and origination fees. The
construction loan amount is increasing by $2.525M and the interest rate increasing from 4% to 6%.
Deferred developer fee during construction will decrease from $888k to $0.

Building costs and total developer fee did not change.
Applicant overstated eligible financing costs by $79k.

Sources of Funds

Applicant requested $1.8M in MDL funds at 2% 30/30 to replace the original $1.475M Mason Joseph FHA
221(d)(4) loan (4.25%, 40/40). They also assumed a $100k reduction in deferred fee. Applicant did not
include the $90k match funds as a permanent source in their MDL Application.

The TDHCA recommended MDL loan terms are determined by the MDL program area within the
parameters of the NOFA, not Section 10.302(d)(4)(D)(i) of the REA rules.

The recommended MDL loan terms are $1,659,248 at 3%, 30/30. This generates a 1.32 DCR with $189k
deferred fee paying off in year 7 with a 15 year residual cash flow of $250k.

The tax credit request and recommendation of $500k annual credits remains the same as original
underwriting.

Underwriter: Jeanna Rolsing
Manager of Real Estate Analysis: Thomas Cavanagh
Director of Real Estate Analysis: Brent Stewart




UNIT MIX/RENT SCHEDULE

Cannon Courts, Bangs, 9% HTC #18259

LOCATION DATA UNIT DISTRIBUTION Pro Forma ASSUMPTIONS
CITY: Bangs #Beds | # Units | % Total | Assisted| MDL Income | # Units % Total Revenue Growth 2.00%
COUNTY: Brown Eff - 0.0% 0 0 30% 3 8.3% Expense Growth 3.00%
Area Median Income $53,300 1 41 11.1% 0 1 40% - 0.0% Basis Adjust 130%
PROGRAM REGION: 2 2 20 | 55.6% 0 6 50% 8 22.2% Applicable Fraction 100%
3 12 | 33.3% 0 4 60% 25 69.4% APP % Acquisition 3.39%
4 - 0.0% 0 0 MR - 0.0% APP % Construction 9.00%
TOTAL 36 100.0% - 11 TOTAL 36 | 100.0% Average Unit Size 1,006 sf
UNIT MIX/ MONTHLY RENT SCHEDULE
TDHCA Direct
Loan Program- APPLICABLE PROGRAM APPLICANT'S TDHCA
HTC HOME UNIT MIX RENT PRO FORMA RENTS PRO FORMA RENTS MARKET RENTS
Max Net Total Total Delta
Gross Gross # # # Gross Utility Program | Deltato Net Rent [ Monthly Monthly Rent per | Rent to Mkt
Type Rent Type Rent Units Beds Baths NRA Rent Allow Rent Max Rent psf [ per Unit Rent Rent Unit psf Max Underwritten Analyst
TC 30% $328 1 1 1 800 $328 $35 $293 $0 $0.37 $293 $293 $293 $293 | $0.37 $0 $670 $0.84 $670
TC 50% $547 2 1 1 800 $547 $35 $512 $0 $0.64 $512 $1,024 $1,024 $512 | $0.64 $0 $670 $0.84 $670
TC 50% $547| LH/50% $530 1 1 1 800 $530 $35 $495 ($0) $0.62 $495 $495 $495 $495 | $0.62 $0 $670 $0.84 $670
TC 30% $394 2 2 2 900 $394 $42 $352 $0 $0.39 $352 $703 $703 $352 | $0.39 $0 $785 $0.87 $785
TC 50% $657 2 2 2 900 $657 $42 $615 $0 $0.68 $615 $1,229 $1,229 $615 | $0.68 $0 $785 $0.87 $785
TC 50% $657| LH/50% $636 1 2 2 900 $636 $42 $594 $0 $0.66 $594 $594 $594 $594 | $0.66 $0 $785 $0.87 $785
TC 60% $789 2 2 2 900 $789 $42 $747 $0 $0.83 $747 $1,493 $1,493 $747 | $0.83 $0 $785 $0.87 $785
TC 60% $789| HH/60% $705 1 2 2 900 $705 $42 $663 $0 $0.74 $663 $663 $663 $663 | $0.74 $0 $785 $0.87 $785
TC 60% $789 8 2 2 1,000 $789 $42 $747 $0 $0.75 $747 $5,974 $5,974 $747 | $0.75 $0 $785 $0.79 $785
TC 60% $789| HH/60% $705 4 2 2 1,000 $705 $42 $663 $0 $0.66 $663 $2,652 $2,651 $663 | $0.66 $0 $785 $0.79 $785
TC 50% $759 1 3 2 1,150 $759 $50 $709 $0 $0.62 $709 $709 $709 $709 | $0.62 $0 $900 $0.78 $900
TC 50% $759| LH/50% $735 1 3 2 1,150 $735 $50 $685 $0 $0.60 $685 $685 $685 $685 | $0.60 $0 $900 $0.78 $900
TC 60% $911 7 3 2 1,150 $911 $50 $861 $0 $0.75 $861 $6,029 $6,029 $861 | $0.75 $0 $900 $0.78 $900
TC 60% $911| HH/60% $995 3 3 2 1,150 $911 $50 $861 ($0) $0.75 $861 $2,583 $2,584 $861 | $0.75 $0 $900 $0.78 $900
TOTALS/AVERAGES: 36 36,200 $0 $0.69 $698 $25,128 $25,128 $698 $0.69 $0 $811 $0.81 $811

ANNUAL POTENTIAL GROSS RENT:

$301,538 I $301,535




STABILIZED PRO FORMA

Cannon Courts, Bangs, 9% HTC #18259

STABILIZED FIRST YEAR PRO FORMA

COMPARABLES APPLICANT PRIOR REPORT TDHCA VARIANCE
Expense
Database Comps % EGI Per SF Per Unit Amount Applicant TDHCA Amount Per Unit Per SF % EGI % $

POTENTIAL GROSS RENT $0.69 $698 $301,538 $289,271 $289,271 $301,535 $698 | $0.69 0.0% $3
Vending $7.64 $3,300 2,160

Laundry $6.94 $3,000 2,160

Total Secondary Income $14.58 4,320 $6,300 $14.58 | 0.0% $0
POTENTIAL GROSS INCOME $307,838 $293,591 $293,591 | $307,835 0.0% $3

Vacancy & Collection Loss 7.5% PGI (23,088) (22,019) (22,019) (23,088) 7.5% PGI| 0.0% 0)
Rental Concessions - 0 0 - 0.0% -

EFFECTIVE GROSS INCOME $284,750 $271,572 $271572 | $284,747 0.0% $3
General & Administrative $18,346 | $510/Unit $12,358 $343 3.79% $0.30 $300 $10,800 $10,800 $12,358 $12,358 $343 |  $0.34 4.34% -12.6% (1,558)
Management $18,393 | 6.8% EGI $11,901 $331|  4.21% $0.33 $333 $12,000 $13,575 $13,579 $14,237 $395 | $0.39 5.00% -15.7% (2,237)
Payroll & Payroll Tax $43,173 | $1,199/Unit $38,357 $1,065 | 16.01% $1.26 $1,267 $45,600 $45,600 $43,173 $43,173 $1,199 | $1.19 15.16% 5.6% 2,427
Repairs & Maintenance $28,430 [ $790/Unit $29,849 $829 5.27% $0.41 $417 $15,000 $15,000 $21,600 $21,600 $600 | $0.60 7.59% -30.6% (6,600)
Electric/Gas $9,924 | s276/Unit $5,511 $153 |  4.47% $0.35 $353 $12,720 $12,720 $9,924 $9,924 $276 | $0.27 3.49% 28.2% 2,796
Water, Sewer, & Trash $20,006 [ $556/Unit $27,392 $761 8.85% $0.70 $700 $25,200 $25,200 $27,392 $27,392 $761 |  $0.76 9.62% -8.0% (2,192)
Property Insurance $10,189 | $0.28 /sf $8,711 $242 | 3.79% $0.30 $300 $10,800 $10,800 $10,189 $10,189 $283 | $0.28 3.58% 6.0% 611
Property Tax (@ 100%) 2.531200 $17,609 | $489/Unit $19,694 $547 | 11.03% $0.87 $872 $31,400 $31,400 $26,981 $29,647 $824 |  $0.82 10.41% 5.9% 1,753
Reserve for Replacements $16,730 | $465/Unit $11,749 $326 3.16% $0.25 $250 $9,000 $9,000 $9,000 $9,000 $250 | $0.25 3.16% 0.0% -
Supportive Services $6,461 $179] 0.00% $0.00 $0 $0 $0 $0 $0 $0| $0.00 0.00% 0.0% -
TDHCA LIHTC/HOME Compliance Fees $981 $27 | 0.64% $0.05 $50 $1,814 $1,440 $1,440 $1,814 $50 | $0.05 0.64% 0.0% -
TOTAL EXPENSES 61.22% $4.82 $4,843| $ 174,334 $175,535 $175,637 | $179,335 $4,982 |  $4.95 62.98% -2.8%[ $  (5,001)
NET OPERATING INCOME ("NOI") 38.78% $3.05 $3,067| $110,416 $96,037 $95,935 | $105,412 $2,928 | $2.91 37.02% 4.7%| $ 5,004
ICONTROLLABLE EXPENSES $3,037/Unit| | $3,179/Unit




CAPITALIZATION / TOTAL DEVELOPMENT BUDGET / ITEMIZED BASIS

Cannon Courts, Bangs, 9% HTC #18259

DEBT / GRANT SOURCES
APPLICANT'S PROPOSED DEBT/GRANT STRUCTURE AS UNDERWRITTEN DEBT/GRANT STRUCTURE
Cumulative DCR Prior Underwriting Cumulative
DEBT (Must Pay) Fee uw App Pmt Rate Amort Term Principal Applicant TDHCA Principal Term Amort Rate Pmt DCR LTC
Mason Joseph FHA 221(d)(4) 0.25% - 0.00% 0 0 $0 $1,475,000 $1,475,000 $0 0 0 0.00% 0.0%
TDHCA 1.32 1.38 $79,838 2.00% 30 30 $1,800,000 $1,659,248 30 30 3.00% $83,945 1.32 25.2%
CASH FLOW DEBT / GRANTS
Architect & Engineer Fee Waiver-Match 1.32 1.38 0.00% 0 0 $90,000 $90,000 0 0 0.00% 1.32 1.4%
City of Bangs 1.32 1.38 0.00% 0 0 $250 $250 0 0 0.00% 1.32 0.0%
$79,838 TOTAL DEBT / GRANT SOURCES| $1,890,250 $1,475,000 $1,749,498 TOTAL DEBT SERVICE $83,945 1.32 26.6%
INET cASH FLow $25,574 | $30,578 | APPLICANT _ NET OPERATING INCOME|  $110,416 | $26,471 [NET CASH FLOW |
EQUITY SOURCES
APPLICANT'S PROPOSED EQUITY STRUCTURE AS UNDERWRITTEN EQUITY STRUCTURE
Annual Credit Prior Underwriting Credit Annual Crgdits
EQUITY / DEFERRED FEES DESCRIPTION % Cost Credit Price Amount Applicant TDHCA Amount Price Annual Credit % Cost per Unit Allocation Method
CREA LIHTC Equity 70.6%| $500,000 0.93 $4,649,535 $4,694,535 $4,694,535| $4,649,535 $0.93 $500,000 70.6% $13,889 Previous Allocation
Cannon Courts 2018, LP Deferred Developer Fees 2.1% (15% Deferred) $138,822 $238,824 $239,324 $189,324 (20% Deferred) 2.9%] Total Developer Fee: | $952,000
Additional (Excess) Funds Req'd 0.0% $ $0 0.0%
TOTAL EQUITY SOURCES 72.7% $4,788,357 $4,933,359 $4,933,859| $4,838,859 73.4%
[ToTAL caPITALIZATION | se.678.607 | 36,408,350 | $6.408.850 | 36588,357 | 15-Yr Cash Flow ater Deferred Fee:| __$249,045 |
DEVELOPMENT COST / ITEMIZED BASIS
APPLICANT COST / BASIS ITEMS TDHCA COST / BASIS ITEMS COST VARIANCE
Eligible Basis Prior Underwriting Eligible Basis
New Const. New Const.
Acquisition Rehab Total Costs Applicant TDHCA Total Costs Rehab Acquisition % $
Land Acquisition $6,944 / Unit|  $250,000 $250,000 $250,000]  $250,000 |$6,944 / Unit 0.0% 30
Building Acquisition $0 $ / Unit $0 $0 $0 $0 |$/ Unit $0 0.0% $0
Off-Sites $0 $4,444 [ Unit $160,000 $160,000 $160,000 $160,000 |$4,444 / Unit $0 0.0% $0
Site Work $983,000 $27,306 / Unit $983,000 $983,000 $983,000 $983,000 |$27,306 / Unit $983,000 0.0% $0
Site Amenities $25,000 $694 / Unit $25,000 $25,000 $25,000 $25,000 |$694 / Unit $25,000 0.0% $0
Building Cost $2,375,400 $65.62 /sf $65,983/Unit|  $2,375,400 $2,375,400 $2,440,877| $2,440,877 |$67,802/Unit _ |$67.43 /sf $2,375,400 -2.7% ($65,477)
Contingency $213,000 |6.30% 6.01% $213,000 $213,000 $213,000 $213,000 |5.90% 6.30% $213,000 0.0% $0
Contractor Fees $502,500 |13.97% 13.99% $525,500 $525,500 $525,500 $525,500 |13.75% 13.97% $502,500 0.0% $0
Soft Costs 0 $273,250 $7,590 / Unit $273,250 $288,250 $288,250 $273,250 [$7,590 / Unit $273,250 $0 0.0% $0
Financing 0 $557,127 $18,450 / Unit $664,207 $440,209 $440,209 $664,207 |$18,450 / Unit $482,182 $0 0.0% $0
Developer Fee $0 $952,000 [19.31% 18.71% $952,000 $952,000 $952,000 $952,000 |18.74% 19.61% $952,000 $0 0.0% $0
Reserves $4,639 / Unit $167,000 $196,500 $127,873 $129,607 |$3,600 / Unit 28.9% $37,393
TOTAL HOUSING DEVELOPMENT COST (UNADJUSTED BA $0 $5,881,277 $183,010 / Unit|  $6,588,357 $6,408,859 $6,405,709]  $6,616,441 [$183,790 / Unit $5,806,332 $0 -0.4%) ($28,085)
Acquisition Cost $0 $0 $0
Contingency $0 $0 $0
Contractor's Fee $0 $0 $0
Financing Cost ($74,944)
Developer Fee $0 $0 $0 $0
Reserves $0 $0
ADJUSTED BASIS / COST $0 $5,806,332 $183,010/unit|  $6,588,357 $6,408,859 $6,405,709] $6,616,441 |$183,790/unil $5,806,332 $0 I -0.4%| ($28,085)
TOTAL HOUSING DEVELOPMENT COSTS (Applicant's Uses are within 5% of TDHCA Estimate): I $6,588,357 I




CAPITALIZATION / DEVELOPMENT COST BUDGET / ITEMIZED BASIS ITEMS

Cannon Courts, Bangs, 9% HTC #18259

CREDIT CALCULATION ON QUALIFIED BASIS

Applicant TDHCA

BUILDING COST ESTIMATE

Construction

Construction

Acquisition Rehabilitation Acquisition Rehabilitation

ADJUSTED BASIS $0 $5,806,332 $0 $5,806,332

Deduction of Federal Grants $0 $0 $0 $0
TOTAL ELIGIBLE BASIS $0 $5,806,332 $0 $5,806,332

High Cost Area Adjustment 130% 130%
TOTAL ADJUSTED BASIS $0 $7,548,232 $0 $7,548,232

Applicable Fraction 100.00% 100.00% 100.00% 100.00%
TOTAL QUALIFIED BASIS $0 $7,548,232 $0 $7,548,232

Applicable Percentage 3.39% 9.00% 3.39% 9.00%
ANNUAL CREDIT ON BASIS $0 $679,341 $0 $679,341
CREDITS ON QUALIFIED BASIS $679,341 $679,341

ANNUAL CREDIT CALCULATION
BASED ON APPLICANT BASIS

FINAL ANNUAL LIHTC ALLOCATION

Credit Price

$0.9299

Variance to Request

Method Annual Credits Proceeds Credit Allocation Credits Proceeds
Eligible Basis $679,341 $6,317,238 e .
Needed to Fill Gap $520,359 $4,838,859 - .
Previous Allocation $500,000 $4,649,535 $500,000 $0 0

CATEGORY FACTOR UNITS/SF | PER SF
Base Cost: Combination 36,200 SF $66.45 2,405,565
Adjustments
Exterior Wall Finish 1.60% 1.06 $38,489
Elderly 0.00% 0.00 0
8-Ft. Ceilings 0.00% 0.00 0
Roof Adjustment(s) 1.51 54,600
Subfloor (0.86) (31,132)
Floor Cover 2.56 92,672
Breezeways $27.44 3,648 2.77 100,114
Balconies $27.57 2,966 2.26 81,779
Plumbing Fixtures $1,020 72 2.03 73,440
Rough-ins $500 72 0.99 36,000
Built-In Appliances $1,730 36 1.72 62,280
Exterior Stairs $2,280 8 0.50 18,240
Heating/Cooling 2.21 80,002
Storage Space $27.44 0 0.00 0
Carports $12.25 0 0.00 0
Garages 0 0.00 0
Comm &/or Aux Bldgs $103.62 1,590 4.55 164,753
Elevators 0 0.00 0
Other: Mail Kiosk $49.10 180 0.24 8,838
Fire Sprinklers $2.59 41,438 2.96 107,324
SUBTOTAL 90.97 3,292,965
Current Cost Multiplier 1.01 0.91 32,930
Local Multiplier 0.86 (12.74) (461,015)
TOTAL BUILDING COSTS 79.14 $2,864,880
Plans, specs, survey, bldg permits 3.30% (2.61) ($94,541)
Contractor's OH & Profit 11.50% (9.10) (329,461)
NET BUILDING COSTS $67,802/unit_| $67.43/sf $2,440,877




Long-Term Pro Forma

Cannon Courts, Bangs, 9% HTC #18259

Growth

Rate Year 1 Year 2 Year 3 Year 4 Year 5 Year 10 Year 15 Year 20 Year 25 Year 30
EFFECTIVE GROSS INCOME | 2.00% $284,750 $290,445 $296,254 $302,179 $308,223 $340,303 $375,722 $414,828 $458,003 $505,673
TOTAL EXPENSES 3.00% $174,334 $179,444 $184,705 $190,121 $195,698 $226,150 $261,378 $302,135 $349,293 $403,861
NET OPERATING INCOME ("NOI") $110,416 $111,001 $111,549 $112,058 $112,525 $114,153 $114,344 $112,692 $108,710 $101,812
EXPENSE/INCOME RATIO 61.2% 61.8% 62.3% 62.9% 63.5% 66.5% 69.6% 72.8% 76.3% 79.9%
MUST -PAY DEBT SERVICE
TOTAL DEBT SERVICE $83,945 $83,945 $83,945 $83,945 $83,945 $83,945 $83,945 $83,945 $83,945 $83,945
DEBT COVERAGE RATIO 1.32 1.32 1.33 1.33 1.34 1.36 1.36 1.34 1.30 1.21
ANNUAL CASH FLOW $26,471 $27,056 $27,604 $28,113 $28,580 $30,207 $30,398 $28,747 $24,765 $17,866
Deferred Developer Fee Balance $162,853 $135,797 $108,193 $80,080 $51,500 $0 $0 $0 $0 $0
CUMULATIVE NET CASH FLOW $0 $0 $0 $0 $0 $96,785 $249,045 $396,909 $529,739 $634,165




BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion and possible action regarding an Award of Direct Loan funds from the
2018-1 Multifamily Direct Loan Notice of Funding Availability

RECOMMENDED ACTION

WHEREAS, the Board previously authorized release of the 2018-1 Multifamily
Direct Loan Notice of Funding Availability (“NOFA”) for up to $28,862,745 with
the application acceptance period beginning on January 4, 2018;

WHEREAS, the NOFA has since been amended several times, increasing the
amount available to $58,304,276;

WHEREAS, Application #18274, which requested $1,000,000 in Direct Loan funds
for Hill Court Villas, is a Priority 3 application under the 2018-1 NOFA that has
received complete reviews for compliance with program and underwriting
requirements and has previously been awarded 9% housing tax credits (“9% HTC”)
on July 26, 2018;

WHEREAS, in accordance with 10 TAC §1.301(d)(1), the compliance history is
designated as an Extra Large Portfolio Category 3 and deemed acceptable by the
Executive Award and Review Advisory Committee (“EARAC”) after review and
discussion;

WHEREAS, 10 TAC §13.5(d)(2) requires Applications for Developments
previously awarded Department funds under any program to be found eligible by the
Board;

WHEREAS, this Application was found eligible by the Board on July 26, 2018, and
has provided evidence of adverse factors beyond the applicant’s control that could
materially impair their ability to provide affordable housing as a criteria for the Board
to consider in affirming their eligibility,

WHEREAS, staff recommends the Board continue to find this Application eligible;
and

WHEREAS, this Application has layered Direct Loan rent restrictions on 10 of the
9% HTC units as a result of this addition of Direct Loan funds;

NOW, therefore, it is hereby
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RESOLVED, that an additional award of $1,000,000 in Direct Loan funds from the
2018-1 NOFA for Hill Court Villas is hereby approved in the form presented at this
meeting; and

FURTHER RESOLVED, that the Board’s approval is conditioned upon
satisfaction of all conditions of underwriting, and completion of any other reviews
required to assure compliance with the applicable rules and requirements.

BACKGROUND

On December 14, 2017, the Board approved the issuance of a NOFA for up to $28,862,745, which
has subsequently been amended to increase the amount available to $58,304,276 within three set-
asides:
o $22324,041 in Supportive Housing/ Soft Repayment set-aside, composed of $3.3
million in TCAP RF and $19,024,041 in National Housing Trust Fund
e $8,215,058 of HOME funds under the CHDO set-aside,
o $27,765,177 in the General set-aside, composed of $13,318,946 in HOME, $5
million in NSP1 Program Income and $9,446,231 in TCAP RF.

Hill Court Villas was awarded an allocation of 9% HTC on July 26, 2018, which proposed new
construction of 60 two and three-bedroom units for a General population in Pampa. The
Applicant’s expectation of increased building costs and labor shortages as a result of recent
hurricanes were provided as justification for requesting Direct Loan funds after the allocation of 9%
HTC. Also, this request for additional Direct Loan funds, which is anticipated to be funded with
HOME, will help the Department in expediently committing its HOME funds.

Staff is recommending the Board’s approval of Hill Court Villas’ application (18274) for HOME
funds totaling $1,000,000 as a loan at 4% interest rate with a 30 year amortization and 30 year term
under the General Set-Aside. This loan will be subordinate to a Bank of Oklahoma conventional
loan and will maintain second lien position during the permanent period as a result. The
recommended application and award amounts are outlined in the attached award recommendations
log behind this Board item.

This application has been underwritten and determined to meet the Real Estate Analysis rules and
requirements and has received a previous participation review.

Should the recommended award be approved, $48,665,028 will remain available under the NOFA,
of which 12 applications requesting $27,965,000 are still under review. Subsequent award
recommendations for applications undergoing staff reviews may appear on future Board agendas.

Organizational Structure and Previous Participation: The borrower is Hill Court Villas, LP and includes
entities and principals as indicated in the organization chart below. At the time of the Previous
Participation Review, the applicant was an Extra Large Portfolio Category 3. EARAC recommends
approval without further comment.

Public Comment: There have been no letters of support or opposition received by the Department in
connection with this current application.
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Applicant/Owner
Hill Court Villas, LP

a to-be formed Texas limited
partnership

A8 units in Granbury, Texas

Alliant Capital
JMZ Land Compamy, LLC Limited Partner
Spedal Limited Partner 59.5E8% ownership
01% Owmership

Hill Court Housing, LLC
General Fartner
101% ownership

_ Albatross Development, LLC
f C
Gmnhun’ e s e Justin M. Zimmerman Revocable Trust
80% ownership 0% ownerhip dated 12/13/2011

Org 1.2 100% member

Sandra Lynn Watson Justin M. Zimmerman

100% member Sole Trustes

0% Member Donna L Zimmernman
Revocable Trust —sole
beneficiary

Carrie Bellamy
Chair
0% Member

Sara Baker
Vice Chair
0% Member

Carey Gentry
Board Member
0% Member

Joe Snyder
Board Member
0% Member
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Andrew Sinnott

From: Ben Mitchell [bmitchell@wilhoitproperties.com]

Sent: Friday, October 12, 2018 9:53 AM

To: Andrew Sinnott; Jamie McDonald; Melissa Forster; Jeff Beckler; Sandy Watson
Subject: RE: 18223 and 18274 Direct Loan applications

Andrew,

Thank you for talking this morning. Please except this email as our response for apps #18223 and 18274.
With the recent hurricanes, construction costs will be a challenge. The addition of the MFDL to both
developments will enable us to absorb those potential cost. We appreciate TDHCA’s efforts to assist all
their developers so every asset is the best for Texas.

Please do not hesitate to contact me if you need any additional information.

ZIMMERMAN" | Ben Mitchell, Vice President — Development/Finance
We Have Moved — Please update your records with our new office address.
All other contact information (email, website, and telephone/fax numbers) are the same.

Zimmerman Properties, LLC
1329 East Lark Street; Springfield, Missouri 65804

Corporate Phone (417) 883-1632 | Corporate Fax (417) 883-6343

Direct Dial (417) 890-3219 | Email bmitchell@wilhoitproperties.com
ol Ei Website http://www.wilhoitproperties.com

From: Andrew Sinnott <andrew.sinnott@tdhca.state.tx.us>

Sent: Friday, October 12, 2018 8:53 AM

To: Ben Mitchell <bmitchell@wilhoitproperties.com>; Jamie McDonald <imcdonald@wilhoitproperties.com>;
Melissa Forster <mforster@wilhoitproperties.com>; Jeff Beckler <jbeckler@wilhoitproperties.com>; Sandy Watson
<swatson@wilhoitproperties.com>

Subject: 18223 and 18274 Direct Loan applications

All,

One deficiency | forgot to list in my deficiency notice a couple weeks ago for both 18223 and 18274 relates to the
requirements in 10 TAC §13.5(d)(2). Please provide documentation (either in a letter or email) explaining why this
application — which previously received an award (9% HTC) from the Department — should be found eligible. Interest
rate increases, construction cost increases, additional city requirements that add cost, etc. are examples of potential
reasons why an application that previously received funds from the Department could potentially come back for
additional funds and be found eligible.

Feel free to contact me if you have any questions.
Thanks,

Andrew Sinnott
Multifamily Loan Programs Administrator
512.475.0538



Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10 TAC Section 11.1(b), there are important
limitations and caveats (Also see 10 TAC §10.2(b)).
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2018-1 Multifamily Direct Loan Program - Application Log - November 1, 2018
Per 2018-1 Multifamily Direct Loan Notice of Funding Availability published in the Texas Register on 12/29/2017, First Amendment to NOFA published in the Texas Register on 4/6/2018, and Second A d to the NOFA published in the Texas Register on 7/27/18

The following data was compiled using information submitted by each applicant. While this data has been reviewed or verified by the Department, errors may still be present. Those reviewing the log are advised to use caution in reaching any definitive based on this alone. Where £ are layered with 9% or 4% Tax credits, the Applications are also

a for those fund sources. Applicants are encouraged to review 10 TAC §§11.1(b) and 10.2(a) concerning Due Diligence and Applicant Responsibility, along with 10 TAC Subchapter C related to Application Submission Requirements, Incligibility Criteria, Board Decisions and Waiver of Rules for Applications. This log will be updated

subject to evaluation under the Department crit
periodically as staff completes application reviews and as more applications are received. The Multifamily Direct Loan Program - Application Log is presented for informational use only, and does not represent a conclusion or judgment by TDHCA, its staff or Board. Applicants that identify an error in the log should contact Andrew Sinnott at andrew.sinnott@tdhca.state.tx.us as soon

as possible. Identification of an error early does not guarantee that the error can be addressed administratively,

Applications sorted by date received within each set-aside.

TCAP RF $3,300,000
NHTF $19,024,041
Supportive Housing/ Soft Repayment (SH/SR) Total Set Aside Funding Ievel: $22,324,041
Multifamily Direct
TDHCA Housing | Loan Request/ Total MF Direct Date Received
Application # Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18502 Arlinda Gardens Supportive Housing, Bryan Brazos 8 NC_[s ~ | Supportive Housing 29 13 3/1/2018 Application withdrawn 8/7/18
18099 Waters Park Studios Austin Travis 7 NC $ 1,000,000 | Supportive Housing 132 10 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18099 Waters Park Studios Austin Travis 7 NC $ 1,000,000 | Supportive Housing 132 8 9%| 7/27/2018 Recommended for award at 10/11/18 Board meeting
18504 Brooks Haven Supportive Housing Rockdale Milam 8 NC $ 2,000,000 30 9 8/31/2018
18502 Arlinda Gardens Supportive Housing Bryan Brazos 8 NC $ 2,000,000 | Supportive Housing 29 13 9/12/2018
18503 Eastern Oaks Apartments Austin ‘Travis 7 R $ 2,000,000 General 30 18 9/19/2018
18448 RBJ Phase I Austin Travis 7 NC $ 2,000,000 Elderly Limitation 279 15 4%| 10/29/2018
Total Amount Requested Under SH/SR Set Aside $ 10,000,000 Total Units 632 73
Total Amount Awarded Under SH/SR Set Aside $ 2,000,000 Total Units 30! 10
Total Amount Remaining Under SH/SR Set Aside $ 20,324,041
CHDO (HOME funds only) Total Set Aside Funding Level: $8,215,058
Multifamily Direct
Housing | Loan Request/ Total MF Direct Date Received
TDHCA# Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18322 Las Casitas de Azucar Santa Rosa Cameron 11 NC 3 1,600,000 General 50 14 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18391 Merritt Manor Manor Travis 7 NC $ 2,000,000 Elderly Limitation 146 30 9% 4/2/2018
Total Amount Requested Under CHDO Set Aside $ 3,600,000 Total Units 196 44
Total Amount Awarded Under CHDO Set Aside $ 1,600,000 Total Units 50! 14
Total Amount Remaining Under CHDO Set Aside $ 6,615,058
HOME (limited availability statewide) $13,318,946
NSP1 PI (available statewide) $5,000,000
TCAP RF (available statewide) $9,446,231
NSP1 PI and TCAP RF Total $14,446,231
General ‘Total Set Aside Funding Level: $27,765,177
Multifamily Direct
Housing | Loan Request/ Total MF Direct Date Received
TDHCA# Property Name Property City Property County | Region | Activity ! Award Target Population | Units | Loan Units | Layering * s @
18500 Rio Lofts San Antonio Bexar 9 NC $ - General 81 36 9% 1/11/2018 Application withdrawn 4/11/18
18501 Secretariat Apartments Arlington ‘Tarrant 3 NC $ - Elderly Limitation 74 29 9% 1/11/2018 Application withdrawn 4/30/18
18412 Lord Road Apartments San Antonio Bexar 9 NC $ - General 324 50 4% 1/18/2018 $2,975,000 Direct Loan award returned after 4/26/18 Board approval
18417 Sphinx at Throckmorton Villas McKinney Collin 3 NC $ - General 220 18 4% 2/15/2018 Application suspended 10/9/18
18000 Evergreen at Garland Senior Community Garland Dallas 3 NC 3 1,500,000 Elderly Limitation 105 25 9% 4/2/2018
18002 Evergreen at Basswood Senior Community Garland Dallas 3 NC 3 2,000,000 Elderly Limitation 116 34 9% 4/2/2018
18036 Clyde Ranch Clyde Callahan 2 NC $ 660,000 General 40 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18040 Farmhouse Row Slaton Lubbock 1 NC $ 660,000 General 48 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18052 Nacogdoches Lofts San Antonio Bexar 9 NC $ 2,025,000 Elderly Limitation 102 35 9% 4/2/2018
18053 Alazan Lofts San Antonio Bexar 9 NC $ - General 88 24 9% 4/2/2018 Application terminated
18054 Piedmont Lofts San Antonio Bexar 9 NC $ 2,350,000 General 55 41 9% 4/2/2018 Requested CHDO set-aside, which is unavailable for this application
18369 ‘The Residences at Canyon Lake Canyon Lake Comal 9 NC $ 1,060,000 Elderly Limitation 35 11 9% 4/2/2018 Recommended for award at 7/26/18 Board meeting
18421 Travis Flats Austin Travis 7 NC $ - General 146 50 4% 4/4/2018 Application withdrawn 7/26/18




18259 Cannon Courts Bangs Brown 2 NC $ General 36 11 9% 8/30/2018 To be recommended for award at 11/8/18 Board meeting
18407 Sphinx at Sierra Vista Senior Villas Fort Worth Tarrant 3 NC $ 3,600,000 General 272 27 4% 8/31/2018 Previously awarded 4% HTC on 3/22/18
18223 Harvest Park Apartments Pampa Gray 1 NC $ 1,000,000 General 60 10 9% 9/13/2018 To be recommended for award at 11/8/18 Board meeting
18274 Hill Court Villas Granbury Hood 3 NC $ 1,000,000 Elderly Limitation 48 10 9% 9/13/2018 To be recommended for award at 11/8/18 Board meeting
18454 Grim Hotel Apartments Texarkana Bowie 4 ADR |§ 4,000,000 General 93 19 4% 9/21/2018
18019 Highlander Senior Village Comal Bulverde 9 NC $ 3,090,000 Elderly Limitation 66 20 9% 9/25/2018 Previously awarded 9% HTC on 7/26/18
18036 Clyde Ranch Clyde Callahan 2 NC |§ - General 40 25 9% 10/1/2018 Application withdrawn 10/12/18
18040 Farmhouse Row Slaton Lubbock 1 NC |§ - General 48 37 9% 10/1/2018 Application withdrawn 10/12/18
18505 Mistletoe Station Fort Worth Tarrant 3 NC $ 1,500,000 General 110 8 9% 10/25/2018 Previously awarded 9% HTC on 7/27/17
18507 Legend Oaks Llano Llano 7 3 444,000 Elderly Limitation 48 10/30/2018
Total Amount Requested Under General Set Aside: Development Sites in non-PJs $ Total Units 426 121
Total Amount Requested Under General Set Aside: Development Sites in PJs $ Total Units 650 162
Total Amount Requested Under General Set Aside: TOTAL $ 26,548,248 Total Units 1,076 283
Total Amount Awarded Under General Set Aside (HOME) $ 2,380,000 Total Units 123 33
Total Amount Awarded Under General Set Aside (TCAP RF) $ - Total Units
‘Total Amount Awarded Under General Set Aside (NSP1 PI) $ - Total Units
Total Amount Remaining Under General Set Aside (HOME) $ 10,938,946
‘Total Amount Remaining Under General Set Aside (TCAP RF) $ 9,446,231
Total Amount Remaining Under General Set Aside (NSP1 PI) $ 5,000,000
1= Housing Activity: New Construction=NC, Rehabilitation=R, ADR = Adaptive Reuse

2= Layering of Other Department Funds:

3= Date Received: The date that the application, all required 3rd Party Reports, Application Fees (if applicable), and Certificate of Reservation (if applicable) were received

“ompetitive Tax Credits, ax Credit Program




Real Estate Analysis Division
October 24, 2018

Addendum to Underwriting Report

TDHCA Application #: |18274 Program(s): |9% HTC |

Hill Court Villas |

Address/Location: 1111 Hill Court Blvd

City: Granbury County: Hood Zip: 76048
APPLICATION HISTORY
Report Date PURPOSE
10/24/18 MDL Loan Application
07/20/18 New Application - Initial Underwriting
ALLOCATION
Previous Allocation RECOMMENDATION

TDHCA Program Amount Rate Amort Term Amount Rate Amort Term Lien
MF Direct Loan
(Repayable) $1,000,000 | 4.00% 30 17 2
LIHTC (0% Credit) $570,000 $570,000

* Multifamily Direct Loan Terms:

* Pursuant to 10 TAC §13.8(a), the term of a Multifamily Direct Loan should match the term of any superior loan (within 6
months).

* Lien position after conversion to permanent. The Department's lien position during construction may vary.

CONDITIONS STATUS

1 Receipt and acceptance before Direct Loan Closing
a: Substantially final construction contract with Schedule of Values.
b: Updated term sheets with substantially final terms from all lenders
c: Substantially final draft of limited partnership agreement.
d

: Senior loan documents (and/or partnership documents) must contain a provision(s) that any
stabilization resizing on the senior debt includes the debt service on the TDHCA MDL at a 1.15 DCR.

e: Documentation identifying any required matching funds, and confirming that the source is eligible
to be counted as matching funds under HUD and TDHCA requirements.

Should any terms of the proposed capital structure change or if there are material changes to the overall
development plan or costs, the analysis must be re-evaluated and adjustment to the credit allocation
and/or terms of other TDHCA funds may be warranted.




SET-ASIDES

TDHCA SET-ASIDES for HTC LURA

Income Limit Rent Limit Number of Units
30% of AMI 30% of AMI 3
50% of AMI 50% of AMI 8
60% of AMI 60% of AMI 25

TDHCA SET-ASIDES for DIRECT LOAN LURA

Income Limit Rent Limit Number of Units
50% of AMFI Low HOME 11
ANALYSIS

18274 Hill Court Villas was awarded $570,000 in tax credits in the 2018 9% tax credit cycle. According to the
Applicant, construction costs will be a challenge due to the effects on the market from recent hurricanes.
The MFDL wil help to enable the Developer to absorb any potential cost increases and also to secure a
lower effective interest rate than previously underwritten.

As part of the Application, the Developer is proposing to have 11 units at 50% AMI / Low HOME rents.

Operating Pro Forma
Applicant's did not submit any changes to the income or expenses since Application, which were based
on 2017 program rents.

Underwriter updated rents to the 2018 which showed an increase of 6.5% from previous year. This resulted a
rent increase of $20K.

Applicant's pro forma not with in 5% of Underwriter's pro forma. Underwriter's first year DCR is 1.28.

Development Cost

Applicant’s cost schedule is unchanged from original underwriting. Developer Fee remains unchanged,
consistent with §13.5(d)(2)(C).

Sources of Funds

Applicant originally had a senior debt of $2.56M from Bank of Oklahoma at 6% interest rate with terms of 17
years and 35 year amortization. That loan has now been reduced to $1.71M at the same terms. Applicant is
now requesting $1,000,000 in MFDL funds at 4% for 17 year term and 35 year amortization. Part of extra
funds is being used to pay down deferred developer fee.

Recommendation
MFDL loan of $1,000,000 at terms requested by the Applicant is recommended. No change in the previous
tax credit recommendation of $570,000.

Underwriter: Duc Nguyen

Manager of Real Estate Analysis: Thomas Cavanagh

Director of Real Estate Analysis: Brent Stewart
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on a Determination Notice for Housing Tax Credits with
another Issuer (#18433 DeWetter Apartments, El Paso)

RECOMMENDED ACTION

WHEREAS, a 4% Housing Tax Credit application for DeWetter Apartments, sponsored by
the Housing Authority of the City of El Paso (“HACEP”), was submitted to the Department
on July 27, 2018;

WHEREAS, the Certification of Reservation from the Texas Bond Review Board was
issued on August 14, 2018, and will expire on January 11, 2019;

WHEREAS, the proposed issuer of the bonds is the Alamito Public Facilities Corporation;
and

WHEREAS, in accordance with 10 TAC §1.301(d)(1), the compliance history is designated
as a Category 4 and subject to the conditions as noted herein after review and discussion by
the Executive Award and Review Advisory Committee (“EARAC”);

NOW, therefore, it is hereby

RESOLVED, that the issuance of a Determination Notice of $938,881 in 4% Housing Tax
Credits, subject to underwriting conditions that may be applicable as found in the Real
Estate Analysis report posted to the Department’s website for DeWetter Apartments, and
conditioned upon the following, is hereby approved as presented to this meeting:

1. HACEP or the management company contracted by HACEP is required to prepare or
update its internal procedures to improve compliance outcomes and to provide copies of
such new or updated procedures to the Department by December 31, 2018.

2.HACEP is required to designate agreed upon persons to receive Compliance
correspondence and ensure that this person or persons will provide timely responses to the
Department for and on behalf of the proposed Development and all other Developments
subject to TDHCA LURAs over which HACEP has the power to exercise control.

3. HACEP is required to ensure that agreed upon persons attend the training listed in (A)
and review the webinar trainings listed in (B) below and provide TDHCA with a certification

of attendance for (A) and a certification of completion for (B) no later than December 31,
2018.

(A) Housing Tax Credit Training sponsored by the Texas Apartment Association; and
(B) Review the TDHCA Compliance Training webinars:
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(i) 2015 Tenant Selection Criteria Webinar Video;

(i) 2015 Tenant Selection Criteria Presentation;

(iii) 2015 Tenant Selection Criteria- Q and A's;

(iv) §10.610 — Tenant Selection Criteria;

(v) 2015 Affirmative Marketing Requirements Webinar Video;
(vi) 2015 Affirmative Marketing Requirements Presentation;
(vii) 2015 Affirmative Marketing Requirements- Q and A's.

4. HACEP is required to submit the Written Policies and Procedures for all developments
subject to a TDHCA LURA for Department review no later than December 31, 2018.

5. HACEP agrees that for future applications submitted through December 31, 2018, a
qualified third party accessibility specialist will review the entire development site to confirm
compliance with TDHCA accessibility standards and that such documentation be submitted
14 days prior to Board approval.

6. The Executive Director, for good cause, may grant one extension of these conditions for

up to six months if requested prior to the deadline; any subsequent extensions, or extensions
requested after the deadline, must be approved by the Board.

BACKGROUND

General Information: DeWetter Apartments is located at 560 Lisbon Avenue, El Paso, El Paso County, and
consists of 98 units. The subject property was originally constructed in 1971 and the units are occupied and
operating as public housing. The property is currently owned by HACEP and is part of a two property bond
financing, including Kathy White Apartments, which is also on the Board agenda for consideration today.
The property will be converted from public housing to Section 8 rental assistance through the Rental
Assistance Demonstration program administered by HUD. The development will serve the general
population and conforms to current zoning. All of the units will be rent and income restricted at 60% of
the Area Medium Family Income. The census tract (0031.00) has a median household income of $26,029, is
in the fourth quartile, and has a poverty rate of 28.8%.

Organizational Structure: 'The Borrower is EP DeWetter Two, LP and includes the entities and principals as
indicated in the organization chart in Exhibit A. The applicant’s portfolio is considered a Category 4 and the
previous participation was deemed acceptable by EARAC, with the aforementioned conditions, after review

and discussion.

Public Comment: There were no letters of support or opposition received by the Department.
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EXHIBIT A

EF DeWetter Two, LP
{a Texas Limited Partnership)

General Partner
EPR3 DeWetter Two GP, LLC
{a Texas Limited Liability Company)

01%

EP RAD-3 PFC
{a Texas Monprofit Public Facility Corporation)
{An instrumentality of the Housing Authority of the
City of El Paso)

100%:
el Elees Francheo Bun A Loutue Yadira
ko Karisruher Oimega Blacksher Walder Perea Behran
il Board Board Bard Board Board
FeELLthE ember Pehember Pherier Perrizeer ember
Oicer
5,1 o o o 5,1
o
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REAL ESTATE ANALYSIS DIVISION

18433 DeWetter - Application Summary October 29, 2018

PROPERTY IDENTIFICATION RECOMMENDATION KEY PRINCIPAL / SPONSOR
Application # 18433 TDHCA Program Request Recommended Housing Authority of the City of El Paso (HACEP)

Development  |DeWetter LIHTC (4% Credit) 071651 | $938,881 | s7.810/unit | so.05 [|Miller Valentine - Brian McGeady (Developer)
ity / C o p TEP Alamito PFC (Related-Party Issuer)
ity 7 County aso aso Affordable Housing Enterprises (Contractor)

Region/Area 13/ Urban Gerald ("Jerry") W. Cichon
Population General

Set-Aside General

Activity Acquisition/Rehab (Built in 1971) Related Parties Contractor - Yes

TYPICAL BUILDING ELEVATION/PHOTO UNIT DISTRIBUTION INCOME DISTRIBUTION
' # Beds | # Units | % Total || Income| # Units | % Total
- 1%|| 30%
6 20%|( 40%
57 55%| 50%
21%|( 60%
2% MR
" 100%] TOTAL

COMBINED PRO FORMA FEASIBILITY INDICATORS
Pro Forma Underwritten Applicant's Pro Forma
Debt Coverage |0 1.16|Expense Ratio |@ 48.7%
Breakeven Occ. |0 88.2%|Breakeven Rent $660
Average Rent $712 |B/E Rent Margin |0  $52
Property Taxes Exempt| Exemption/PILOT | 100%
Total Expense $3,988/unit|Controllable | $2,842/unit

SITE PLAN MARKET FEASIBILITY INDICATORS

SITE GENERAL HOTES

sreeecene s o ' Gross Capture Rate (10% Maximum) |@ 1.6%
s : =—— Highest Unit Capture Rate |@  7%| 4 BR/50% | ###
: ' \ ' Dominant Unit Cap. Rate |@  6%| 3BR/50% | 57
Premiums (160% Rents) N/A N/A
Rent Assisted Units 98| 100% Total Units
COMBINED DEVELOPMENT COST SUMMARY
Costs Underwritten | TDHCA's Costs - Based on PCA
Avg.UnitSize | 12165F]  Density] 6.9/acre
Acquisition $106K/unit|  $10,340K
. Building Cost | $69.16/SF| $129K/unit| $12,623K
SR NS R R Hard Cost $182K/unit|  $17,823K
hidt : LIEE 2lle . Total Cost $407K/unit|  $39,919K
Developer Fee $4,480K| (31% Deferred)| Paid Year: 10
Contractor Fee $2,282K| 30% Boost Yes
REHABILITATION COSTS / UNIT
Site Work $8K| 8% |Finishes/Fixture{ $16K| 16%
Building Shell | $22K| 22% |Amenities $4K|[ 4%
HVAC $4K| 4% |[Total Exterior | $35K| 38%
Appliances $1K| 1% |Total Interior | $21K| 23%
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DEBT (Must Pay)

CASH FLOW DEBT / GRANT FUNDS

EQUITY / DEFERRED FEES

Source

Term

Rate

Amount

Source

Term

Rate

Amount

Source

Amount

PNC Real Estate -

Construction/Freddie

15/35

5.50%| $9,850,000

1.16|HACEP Seller Note

50/0

3.00%

$10,340,000

PNC Tax Credit Capital

$13,090,840

Paisano Gap Loan

50/0

3.00%

$5,270,460

Paisano Housing Redevelopment

Corp

$1,367,801

TOTAL EQUITY SOURCES

$14,458,641

TOTAL DEBT SOURCES

$25,460,460

TOTAL DEBT (Must Pay)

$9,850,000

CASH FLOW DEBT / GRANTS

CONDITIONS

$15,610,460

TOTAL CAPITALIZATION

$39,919,101

1 Receipt and acceptance before Determination Notice:

a: HUD approval of RAD conversion including a commitment to enter into the Housing Assistance Payment contract (or executed CHAP or similar agreement), HUD approved rents and

operating budget.
b: Reconciliation of the $936K of costs characterized as site demolition in the PCA supplements and the "select demolition" costs included in the Development Cost Schedules.

2 Receipt and acceptance by Cost Certification:

a: Architect certification that all noise assessment recommendations were implemented and the Development is compliant with HUD noise guidelines.

b: Certification of comprehensive testing for asbestos and lead-based paint; that any appropriate abatement procedures were implemented by a qualified abatement company; and that

any remaining asbestos-containing materials or lead-baased paint are being managed in accordance with an acceptable Operations and Maintenance (O&M) program.

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the
credit allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER

Issuer

Alamito PFC

Expiration Date

1/11/2019

Bond Amount

$13,000,000

BRB Priority

Priority 3

Close Date

TBD

Bond Structure

Freddie TEL
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on a Determination Notice for Housing Tax Credits with
another Issuer (#18434 Kathy White Apartments, El Paso)

RECOMMENDED ACTION

WHEREAS, a 4% Housing Tax Credit application for Kathy White Apartments, sponsored
by the Housing Authority of the City of El Paso (“HACEP”), was submitted to the
Department on July 27, 2018;

WHEREAS, the Certification of Reservation from the Texas Bond Review Board was
issued on August 14, 2018, and will expire on January 11, 2019;

WHEREAS, the proposed issuer of the bonds is the Alamito Public Facilities Corporation;

WHEREAS, pursuant to 10 TAC §10.101(a)(3) of the Uniform Multifamily Rules related to
Undesirable Neighborhood Characteristics, applicants are required to disclose to the
Department the presence of certain characteristics of a proposed development site;

WHEREAS, the middle school for the attendance zone of the proposed development did
not achieve a Met Standard rating based on the 2017 Accountability Ratings by the Texas
Education Agency (“TEA”);

WHEREAS, staff has conducted a further review of the proposed development site and
based on the fact that the middle school achieved the Met Standard for 2018, staff
recommends the proposed site be found eligible under 10 TAC §10.101(2)(3(C)(vii) of the
Uniform Multifamily Rules; and

WHEREAS, in accordance with 10 TAC §1.301(d)(1), the compliance history is designated
as a Category 4 and subject to the conditions as noted herein after review and discussion by
the Executive Award and Review Advisory Committee (“EARAC”);

NOW, therefore, it is hereby

RESOLVED, that the issuance of a Determination Notice of $435,623 in 4% Housing Tax
Credits, subject to underwriting conditions that may be applicable as found in the Real
Estate Analysis report posted to the Department’s website for Kathy White Apartments, and
conditioned upon the following, is hereby approved as presented to this meeting:

1. HACEP or the management company contracted by HACEP is required to prepare or

update its internal procedures to improve compliance outcomes and to provide copies of
such new or updated procedures to the Department by December 31, 2018.
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2. HACEP is required to designate agreed upon persons to receive Compliance
correspondence and ensure that this person or persons will provide timely responses to the
Department for and on behalf of the proposed Development and all other Developments
subject to TDHCA LURAs over which HACEP has the power to exercise control.

3. HACEP is required to ensure that agreed upon persons attend the training listed in (A)
and review the webinar trainings listed in (B) below and provide TDHCA with a certification

of attendance for (A) and a certification of completion for (B) no later than December 31,
2018.

(A) Housing Tax Credit Training sponsored by the Texas Apartment Association; and
(B) Review the TDHCA Compliance Training webinars:

(i) 2015 Tenant Selection Criteria Webinar Video;

(i) 2015 Tenant Selection Criteria Presentation;

(iif) 2015 Tenant Selection Criteria- Q and As;

(iv) §10.610 — Tenant Selection Criteria;

(v) 2015 Affirmative Marketing Requirements Webinar Video;

(vi) 2015 Affirmative Marketing Requirements Presentation;

(vii) 2015 Affirmative Marketing Requirements- QQ and As.

4. HACEP is required to submit the Written Policies and Procedures for all developments
subject to a TDHCA LURA for Department review no later than December 31, 2018.

5. HACEP agrees that for future applications submitted through December 31, 2018, a
qualified third party accessibility specialist will review the entire development site to confirm
compliance with TDHCA accessibility standards and that such documentation be submitted
14 days prior to Board approval.

6. The Executive Director, for good cause, may grant one extension of these conditions for
up to six months if requested prior to the deadline; any subsequent extensions, or extensions

requested after the deadline, must be approved by the Board.

BACKGROUND

General Information: The Kathy White Apartments is located at 2500 Mobile Avenue, El Paso, El Paso
County, and consists of 78 units. The subject property was originally constructed in 1972, and the units are
occupied and operating as public housing. The property is currently owned by HACEP and is part of a two
property bond financing, including DeWetter Apartments, which is also on the Board agenda for
consideration today. The property will be converted from public housing to Section 8 rental assistance
through the Rental Assistance Demonstration program administered by HUD. The Development will serve
the general population and conforms to current zoning, with the exception of the parking requirements
which the city has determined to be legal non-conforming. All of the units will be rent and income
restricted at 60% of the Area Medium Family Income. The census tract (0009.00) has a median household
income of $39,260, is in the second quartile, and has a poverty rate of 27%.

Site Analysis: The presence of undesirable neighborhood characteristics under 10 TAC §10.101(a)(3) requires

additional site analysis. The Kathy White Apartments are located in El Paso ISD and the majority of the
students living in the development are in the attendance zone of Bassett Middle School (“Bassett”); which

Page 2 of 4



did not achieve a Met Standard rating based on the 2017 TEA Accountability Ratings; however, staff
reviewed the TEA Accountability Standard Rating for the previous 3 years and Bassett achieved a Met
Standard rating in each of those years. Furthermore, the 2018 TEA Accountability Ratings were released in
August 2018, and Bassett achieved a Met Standard rating. Based on the prior years and the recently released
2018 ratings, staff recommends the site be found eligible.

Organizational Structure: 'The Borrower is EP DeWetter Two, LP and includes the entities and principals as
indicated in the organization chart in Exhibit A. The applicant’s portfolio is considered a Category 4 and the

previous participation was deemed acceptable by EARAC, with the aforementioned conditions, after review
and discussion.

Public Comment: There were no letters of support or opposition received by the Department.
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EXHIBIT A

EF DeWetter Two, LP
{a Texas Limited Partnership)

General Partner
EPR3 DeWetter Two GP, LLC
{a Texas Limited Liability Company)

01%

EP RAD-3 PFC
{a Texas Monprofit Public Facility Corporation)
{An instrumentality of the Housing Authority of the
City of El Paso)

100%:
el Elees Francheo Bun A Loutue Yadira
ko Karisruher Oimega Blacksher Walder Perea Behran
il Board Board Bard Board Board
FeELLthE ember Pehember Pherier Perrizeer ember
Oicer
5,1 o o o 5,1
o
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REAL ESTATE ANALYSIS DIVISION

18434 Kathy White - Application Summary October 29, 2018

PROPERTY IDENTIFICATION RECOMMENDATION KEY PRINCIPAL / SPONSOR
Application # 18434 TDHCA Program Request Recommended Housing Authority of the City of El Paso (HACEP)

Development  |Kathy White LIHTC (4% Credit) $454,747 | $435623 | $7.810/Unit | so0.95 [|Miller Valentine - Brian McGeady (Developer)
iy / C P TEP Alamito PFC (Related-Party Issuer)
ity 7 County aso aso Affordable Housing Enterprises (Contractor)

Region/Area 13/ Urban Gerald (“Jerry") W. Cichon

Population General

Set-Aside General

Activity Acquisition/Rehab (Built in 1971) Related Parties Contractor - Yes

UNIT DISTRIBUTION INCOME DISTRIBUTION

# Beds | # Units | % Total || Income| # Units | % Total
2 1%|| 30%
30 20%|( 40%
55%|f 50%
21%|( 60%
2% MR

| 100%| TOTAL

COMBINED PRO FORMA FEASIBILITY INDICATORS
Pro Forma Underwritten Applicant's Pro Forma
Debt Coverage |0 1.16|Expense Ratio |@ 48.7%
Breakeven Occ. |0 88.2%|Breakeven Rent $660
Average Rent $712 |B/E Rent Margin |0  $52

Property Taxes Exempt| Exemption/PILOT | 100%
Total Expense $3,988/unit|Controllable | $2,842/unit

SITE PLAN MARKET FEASIBILITY INDICATORS
Gross Capture Rate (10% Maximum) |@ 0.8%
Highest Unit Capture Rate |@  3%| 3BR/50% | 40
Dominant Unit Cap. Rate |@  3%| 3BR/50% | 40
Premiums (160% Rents) N/A N/A
Rent Assisted Units 78| 100% Total Units
COMBINED DEVELOPMENT COST SUMMARY
Costs Underwritten | TDHCA's Costs - Based on PCA
Avg.UnitSize | 1,003SF|  Density] 6.9/acre
oy Acquisition $133K/unit|  $10,340K
- — Building Cost | $69.16/SF| $162K/unit] $12,623K
Hard Cost $220K/unit|  $17,823K
Total Cost $512K/unit|  $39,919K
Developer Fee $4,480K| (31% Deferred)| Paid Year: 10
Contractor Fee $2,282K| 30% Boost Yes
REHABILITATION COSTS / UNIT
Site Work $5K| 5% |Finishes/Fixture{ $10K| 10%
Building Shell | $15K| 14% [Amenities $15K| 14%
HVAC $3K| 3% |[Total Exterior | $23K| 25%
Appliances $1K| 1% |Total Interior | $14K| 15%
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DEBT (Must Pay) CASH FLOW DEBT / GRANT FUNDS EQUITY / DEFERRED FEES

Source Term| Rate Amount Source Term| Rate Amount Source Amount
PNC Real Estate -
Construction/Freddie 15/35] 5.50%]| $9,850,000 | 1.16|HACEP Seller Note 50/0 3.00%| $10,340,000 . PNC Tax Credit Capital $13,090,840

Paisano Gap Loan 50/0| 3.00% $5,270,460

Paisano Housing Redevelopment
Corp $1,367,801

TOTAL EQUITY SOURCES $14,458,641
TOTAL DEBT SOURCES $25,460,460

TOTAL DEBT (Must Pay) $9,850,000 CASH FLOW DEBT / GRANTS $15,610,460 TOTAL CAPITALIZATION| $39,919,101
CONDITIONS

1 Receipt and acceptance before Determination Notice:

a: HUD approval of RAD conversion including a commitment to enter into the Housing Assistance Payment contract (or executed CHAP or similar agreement), HUD approved rents and
operating budget.

b: Reconciliation of the $936K of costs characterized as site demolition in the PCA supplements and the "select demolition" costs included in the Development Cost Schedules.

2 Receipt and acceptance by Cost Certification:
a: Architect certification that all noise assessment recommendations were implemented and the Development is compliant with HUD noise guidelines.

b: Certification of comprehensive testing for asbestos and lead-based paint; that any appropriate abatement procedures were implemented by a qualified abatement company; and that
any remaining asbestos-containing materials or lead-baased paint are being managed in accordance with an acceptable Operations and Maintenance (O&M) program.

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the
credit allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER AERIAL PHOTOGRAPH(s)
Issuer Alamito PFC g o i B o e
Expiration Date 1/11/2019
Bond Amount $11,000,000
BRB Priority Priority 3
Close Date TBD

Bond Structure Freddie TEL
% Financed with Tax-
Exempt Bonds 53.3%

RISK PROFILE
STRENGTHS/MITIGATING FACTORS
Cross collateralization
10% construction contingency & available
Minimal lease up risk
Pro forma based on historical expenses

100% rental assistance

WEAKNESSES/RISKS

Potential cost overruns associated with rehab
Deal structure could create management
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on a Determination Notice for Housing Tax Credits with
another Issuer (#18437 Ventura at Tradewinds, Midland)

RECOMMENDED ACTION

WHEREAS, a 4% Housing Tax Credit application for Ventura at Tradewinds, sponsored
by Dominium and the THF Housing Development Corporation, was submitted to the
Department on July 27, 2018;

WHEREAS, the Certification of Reservation from the Texas Bond Review Board was
issued on August 15, 2018, and will expire on January 12, 2019;

WHEREAS, the proposed issuer of the bonds is the Texas State Affordable Housing
Corporation; and

WHEREAS, in accordance with 10 TAC §1.301(d)(1), the compliance history is designated
as an extra large Category 3 and deemed acceptable by Executive Award and Review
Advisory Committee (“EARAC”), with conditions, after review and discussion;

NOW, therefore, it is hereby

RESOLVED, that the issuance of a Determination Notice of $1,904,088 in 4% Housing
Tax Credits, subject to underwriting conditions that may be applicable as found in the Real
Estate Analysis report posted to the Department’s website for Ventura at Tradewinds, and
the conditions noted below, is hereby approved as presented to this meeting.

1. THF Housing Development Corporation agrees to have a qualified
third party ADA and Fair Housing accessibility specialist review all
architectural plans to confirm compliance with applicable accessibility
standards including but not limited to: 2010 ADA Standards with the
exceptions listed in "Nondiscrimination on the Basis of Disability in
Federally Assisted Programs and Activities" 79 FR 29671, and as modified by
10 TAC Chapter 1, Subchapter B, HUD’s Fair Housing Act Design Manual
for housing designed and constructed for first occupancy after March 31,
1991, and Development Accessibility Requirements as identified in 10 TAC
§10.101(8), by the time the 60-day post closing documents are submitted to
the Department, and along with all applications submitted for consideration
through December 31, 2018.

2. An independent third-party ADA and Fair Housing specialist(s) will

conduct an inspection confirming full compliance of developments in the
portfolio currently under construction (including 17151, 17157, 17158,
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17159, 17161, 17604, 17605, and 17606) and for any multifamily 2018 award
through the Department. Evidence of the inspections must be submitted
when requesting a Final Construction Inspection from the Department. The
TDHCA Housing Accessibility Checklist for Common Facilities and
Dwelling Units can be utilized to fulfill this requirement and available at:
https://www.tdhca.state.tx.us/pmcomp/inspections/construction.htm

3. Upon request, from the Department, THF Housing Development
Corporation will provide documentation that reflects the implementation of
these measures.

BACKGROUND

General Information: Ventura at Tradewinds, proposed to be located at 1811 Tradewinds Boulevard, Midland,
Midland County, involves the new construction of 204 units, all of which will be rent and income restricted
at 60% of the Area Median Family Income. The development will serve the general population and the
applicant has submitted a request to the City of Midland to change the current zoning designation to allow
for multifamily housing development. The census tract (0101.14) has a median household income of
$71,661, is in the first quartile, and has a poverty rate of 7.7%.

Organizational Structure and Previous Participation: The Borrower is THF Midland Leased Housing Associates I,
Limited Partnership, and includes the entities and principals as indicated in Exhibit A. The applicant’s
portfolio is considered an extra large Category 3 and the previous participation was deemed acceptable by
the EARAC, with the aforementioned conditions.

Public Comment: 'The Department received a letter of support from J. Ross Lacy, Councilman for the City of
Midland.
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EXHIBIT A

THF Midland Leased
Housing Associates |,

Limited Partnership a
Texas limited partnership

GENERAL PARTNER: CLASS B LIMITED PARTNER:
THF Midland Leased Housing Midland Leased Housing
Associates GP |, LLC a Texas Associates LP I, LLC a Minnesota
limited liability company limited liability company***
(.005%) (.005%)

INVESTOR LIMITED PARTNER SPECIAL LIMITED PARTNER
WNC Holding, LLC WNC Housing, L.P.

(99.98%) (:01%)

MEMBER OF GENERAL Polaris Holdings I, LLC
PARTNER: 77.50% Economic Rights
THF Housing Development 100% Voting Rights

Corporation, a 501c3 = -
corporation Dominium Holdings |, LLC

(100%) 15.75% Economic Rights
0% Voting Rights

The underlying voting rights for Polaris flow to the
following persons in the following percentages:

Dominium Holdings II, LLC
6.75% Economic Rights

Armand E. Brachman — 30.600%
Paul R. Sween —30.600%
Mark S. Moorhouse — 18.800%
leffrey S. Spicer —20.0000%

0% Voting Rights

- Officers .
Mark Mayfield President
Susan Hamm Board Member *“** Note: The Class B Limited Partner is a Minnesota limited
3 liability companies and is managed by a Board of Govemors.
John White Board Member The members of the Board of Govemors of the
Nancy Jackson Board Member Partner and their respective voing rights as

. . Armand E. Brachman (30.6
Griff Morris Board Member 60%), Mark S. Moorhous

John Moman Board Member 00%). The officers of sucl s
. af Manager, Co-President, Secretary), Mi
Phil Woods Board Member Man: Co-President, Treasurer), Mr. Moorhouse (
Vice President), Mr. Christopher P. Bames (Vice President), and
Mr. Spicer (Vice President). WW doc humber 16089139

Page 3 of 3



IDLLAND
Feel 2le Eserg,!

J.Ross Lacy — Councilman District 4

June 26, 2018

Mr. Mark Mayfield, President
Texas Housing Foundation
1110 Broadway

Marble Falls, TX 78654

RE: Proposed new affordable multi-family housing development in Midland, Texas

Mr. Mayfield,

[ have received notification of your organization’s intentions to develop a new multi-family
housing development located in District 4 off Starboard Drive in Midland, Texas. It is my
understanding that this development will consist of approximately 200 units of multi-family
housing.

As the member of the Midland City Council representing District 4, I would be supportive of
the development of this much needed property. 1 believe the development will be a great
benefit to our City as sound affordable rental housing is a need that can help our citizens and
stimulate economic growth. It is my hope that your team will receive the funding to develop
this apartment complex.

If I may be of further assistance to you, please do not hesitate to contact me.

g00 N. Loraine, Midland TX 79701 * 432685 7204 * Fax 432 686 1600



18437 Ventura At Tradewinds - Application Summary

REAL ESTATE ANALYSIS DIVISION
January 0, 1900

PROPERTY IDENTIFICATION RECOMMENDATION KEY PRINCIPAL / SPONSOR
Application # 18437 TDHCA Program Request Recommended
Development Ventura At Tradewinds LIHTC (4% Credit) $1,908,262 | $1,904,088 | $9,334/Unit | $0.94

City / County

Midland / Midland

Region/Area 12 / Urban
Population General
Set-Aside General

Activity New Construction

Texas Housing Foundation / Dominium
Jeff Spicer - Domimium

Related Parties

Contractor -

TBD

Seller -

No

TYPICAL BUILDING ELEVATION/PHOTO

UNIT DISTRIBUTION

INCOME DISTRIBUTION

# Beds | # Units | % Total || Income| # Units | % Total
Eff - 0%|| 30% - 0%
1 36 18%| 40% - 0%
e 2 84 41%|| 50% - 0%
3 84 41%| 60% 204 100%
i = 4 - 0%| MR - 1@
| El | E|

] TOTAL 204 100%| TOTAL 204|!" 100%

:EI, I _——— " PRO FORMA FEASIBILITY INDICATORS

El 1= =S| =] -’“ = Pro Forma Underwritten Applicant's Pro Forma
E El = j . IJH j%l_j S| Debt Coverage [) 1.15|Expense Ratio  |@ 31.7%
= ' Breakeven Occ. @ 84.2%|Breakeven Rent | $1,104
Average Rent $1,214 [B/E Rent Margin |[@ $111
R = - = l% %H | J|I = i == | Property Taxes Exempt| Exemption/PILOT | 100%
Total Expense $4,343/unit|Controllable | $3,098/unit
SITE PLAN MARKET FEASIBILITY INDICATORS

Gross Capture Rate (10% Maximum)

o 7.8%

Highest Unit Capture Rate

58%

3BR/60% | 84

Dominant Unit Cap. Rate

25%

2BR/60% | 84

Premiums (160% Rents)

Rent Assisted Units

N/A

DEVELOPMENT COST SUMMARY

Costs Underwritten |

Applicant's Costs

Avg. Unitsize | 1,097 SF|  Density| 225/acre
Acquisition $13K/unit $2,750K
Building Cost | $106.75/SF| $117K/unit| $23,890K
Hard Cost $138K/unit|  $28,068K
Total Cost $234K/unit|  $47,729K
Developer Fee $5,565K| (39% Deferred)|  Paid Year: 7
Contractor Fee $3,928K| 30% Boost Yes




DEBT (Must Pay) CASH FLOW DEBT / GRANT FUNDS EQUITY / DEFERRED FEES
Source Term| Rate Amount Source | Terml Rate Amount DCR Source Amount
Jones Lang LaSallee 15/35] 4.92%|$27,660,000 . Aegon $17,894,850
Dominium & TX Housing Foundation $2,173,995

TOTAL EQUITY SOURCES $20,068,846
TOTAL DEBT SOURCES $27,660,000

TOTAL DEBT (Must Pay $27,660,000 CASH FLOW DEBT / GRANTS TOTAL CAPITALIZATION| $47,728,846

CONDITIONS

Receipt and acceptance by Cost Certification:
a: Architect certification that all noise assessment recommendations were implemented and the Development is compliant with HUD noise guidelines.
b: Executed ground lease with Texas Housing Foundation clearly specifying all terms and conditions, including who will retain ownership of land and improvements at the end of the lease.

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the credit
allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER AERIAL PHOTOGRAPH(s)
Issuer TSAHC [
Expiration Date 1/12/2019
Bond Amount $30,000,000
BRB Priority Priority 3
Close Date TBD
Bond Structure Freddie Mac Unfunded Forward
% Financed with Tax-Exempt
Bonds 75.0%
RISK PROFILE
STRENGTHS/MITIGATING FACTORS

a Partnership with Texas Housing Foundation

o Low expense ratio

o Breakeven occupancy at 35 units

WEAKNESSES/RISKS
o High construction costs
o Dependent on property tax exemption
AREA MAP
@
Midland

(+ 15
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on a Determination Notice for Housing Tax Credits with
another Issuer (#18439 Tays North Apartments, El Paso)

RECOMMENDED ACTION

WHEREAS, a 4% Housing Tax Credit application for Tays North, sponsored by the
Housing Authority of the City of El Paso (“HACEP”), was submitted to the Department on
July 30, 2018;

WHEREAS, the Certification of Reservation from the Texas Bond Review Board was
issued on August 22, 2018, and will expire on January 19, 2019;

WHEREAS, the proposed issuer of the bonds is the Alamito Public Facilities Corporation;

WHEREAS, pursuant to 10 TAC §10.101(a)(3) of the Uniform Multifamily Rules related to
Undesirable Neighborhood Characteristics, applicants are required to disclose to the
Department the existence of certain characteristics of a proposed development site;

WHEREAS, the applicant has disclosed the presence of two undesirable neighborhood
characteristics, including that the middle school in the attendance zone of the proposed
development failed to achieve a Met Standard rating based on the 2017 Accountability
Ratings by the Texas Education Agency (“TEA”), and the poverty rate in the census tract in
which the proposed development is located has a poverty rate above 55 percent in Region
13;

WHEREAS, staff has conducted a further review of the proposed development site and
surrounding neighborhood and based on the documentation provided and discussed herein
relating to each undesirable neighborhood characteristic, recommends the proposed site be
found eligible under 10 TAC §10.101(2)(3) of the Uniform Multifamily Rules; and

WHEREAS, in accordance with 10 TAC §1.301(d)(1), the compliance history is designated
as an Extra Large Category 4 and subject to the conditions as noted herein after review and
discussion by the Executive Award and Review Advisory Committee (“EARAC”);

NOW, therefore, it is hereby

RESOLVED, that the site for Tays North is hereby found to be eligible; and

FURTHER RESOLVED, that the issuance of a Determination Notice of $1,524,799 in
4% Housing Tax Credits, subject to underwriting conditions that may be applicable as found
in the Real Estate Analysis report posted to the Department’s website for Tays North, and
conditioned upon the following, is hereby approved as presented to this meeting:
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1. Correction of uncorrected "Noncompliance with utility allowance requirements in
§10.614” Event of Noncompliance at Twelve Oaks (ID 4383-060092) by November 1,
2018.

2. HACEP or the management company contracted by HACEP is required to prepare or
update its internal procedures to improve compliance outcomes and to provide copies of
such new or updated procedures to the Department by December 31, 2018.

3. HACEDP is required to designate the CEO and the Asset Manager to receive Compliance
correspondence and ensure that this person or persons will provide timely responses to the
Department for and on behalf of the proposed Development and all other Developments
subject to TDHCA LURAs over which HACEP has the power to exercise control.

4. HACEP is required to ensure that the Asset Manager and the Regional Managers (4)
attend the training listed in (A) and review the webinar trainings listed in (B) below and
provide TDHCA with a certification of attendance for (A) and a certification of completion
for (B) no later than December 31, 2018.

(A) Housing Tax Credit Training sponsored by the Texas Apartment Association; and
(B) Review the TDHCA Compliance Training webinars:

(i) 2015 Tenant Selection Criteria Webinar Video;

(if) 2015 Tenant Selection Criteria Presentation;

(iif) 2015 Tenant Selection Criteria- Q and As;

(iv) §10.610 — Tenant Selection Criteria;

(v) 2015 Affirmative Marketing Requirements Webinar Video;

(vi) 2015 Affirmative Marketing Requirements Presentation;

(vii) 2015 Affirmative Marketing Requirements- QQ and As.

5. HACEP is required to submit the written policies and procedures for all developments
subject to a TDHCA LURA for Department review no later than December 31, 2018.

6. HACEP agrees that for future applications submitted through December 31, 2018 a
qualified third party accessibility specialist will review the entire development site to confirm
compliance with TDHCA accessibility standards and that such documentation be submitted
14 days prior to Board approval.

7. The Executive Director, for good cause, may grant one extension of these conditions for
up to six months if requested prior to the deadline; any subsequent extensions, or extensions
requested after the deadline, must be approved by the Board.

BACKGROUND

General Information: The subject property is located at 2114 Magoftfin Avenue, El Paso, El Paso County. Tays
North, also referred to as Tays (I and II) North, is occupied and the application proposes the acquisition
and rehabilitation of 278 units as part of HACEP’s portfolio conversion under the Rental Assistance
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Demonstration (“RAD”) program administered by HUD. The development will continue to serve the
general population and conforms to current zoning except as it relates to parking where the city has
determined it is legal non-conforming. All of the units will be rent and income restricted at 60% of the Area
Medium Family Income. The Tays Housing Complex was originally constructed in 1941 and was comprised
of 359 units. HACEP was awarded 9% Housing Tax Credits in 2014 for Tays (a different site) and 198
units were newly constructed while 81 of the 359 existing units were demolished. The remaining public
housing units at Tays constitute the 278 units that are part of the current application. Part of the financing
for Tays includes federal and state historical tax credits to assist in the rehabilitation of the development and
the Part I approval has already been received. The census tract (0028.00) has a median household income
of $16,801, is in the fourth quartile, and has a poverty rate of 62.2%.

Site Analysis: The presence of undesirable neighborhood characteristics under 10 TAC §10.101(a)(3) requires
additional site analysis and those characteristics attributable to Tays North include the middle school’s
failure to achieve a Met Standard rating in 2017 and the development is located in a census tract that has a
poverty rate above 55 percent (constitutes the threshold rate for Region 13).

School: Tays North is located in the attendance zone of the Guillen Middle School (“Guillen”) which
received an Improvement Required rating based on the 2017 TEA Accountability Ratings. Guillen missed
the Met Standard rating by 2 points under Index 3, relating to Closing Performance Gaps. In August 2018,
TEA released the 2018 TEA Accountability Ratings and staff confirmed that Guillen achieved a Met
Standard rating for 2018. The applicant has represented that a new principal with 22 years of experience
working in the El Paso ISD (“EPISD”) has been hired, a school food pantry has been opened to support
the families located in south El Paso, and that EPISD recently received a Transformation Zone Planning
Grant from TEA to academically transform eight low-performing campuses. Staff believes the improvement
in the TEA rating as evident in the 2018 Accountability Ratings provides sufficient mitigation under the rule
and believes the application should be found eligible pursuant to 10 TAC §10.101(a)(3) of the Uniform
Multifamily Rules.

Poverty: The development is located in a census tract that has a poverty rate of 62.2% which exceeds the
threshold allowed under 10 TAC §10.101(a)(3). The poverty rate for the subject tract was 65.5% in 2017,
demonstrating a decrease over the prior year; however, it has exceeded 58% for the past five years. The
percentage of households residing in the census tract with incomes greater than $40,000 (median income for
the El Paso MSA is $44,4106) increased by approximately 2% over the most recent 5-year period. The
applicant believes this may be attributed to Tays and Tays North being located in the census tract and that
the RAD conversion program and revitalization occurring in the Downtown El Paso are having a positive
effect on the area. Although staff could not confirm the applicant’s claim regarding revitalization, census
data does reflect an increase in the median income for the subject census tract of approximately 21% over
the most recent 5-year period which demonstrates continued improvement that would be indicative of the
downward trend in the poverty rate over the prior year.

Based on the aforementioned information staff believes the undesirable neighborhood characteristics are
sufficiently mitigated and are not of a nature or severity that should render the proposed development site
ineligible and; therefore, recommends the site be considered eligible pursuant to 10 TAC §10.101(2)(3).

Onganizational Structure: 'The Borrower is EP Tays North II, LP and includes the entities and principals as
indicated in the organization chart in Exhibit A. The applicant’s portfolio is considered a Category 4 and the
previous participation was deemed acceptable by EARAC, with the aforementioned conditions, after review
and discussion.
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Public Comment: There were no letters of support or opposition received by the Department.

EXHIBIT A

Development Owner:

EP Tays North I, LP
Texas Limited Partnership

ITEX Partners, LLC
EP RAD-3 PFC 100%
100% Texas limited liability company
Texas nonprofit public facility
corporation
I
The ITEX Group, LLC
80% Christopher A. Akbari
Texas limited liability company 20%
Manager: The ITEX Group
Management, LLC
The Akbari Family Dynasty Trust Controlling Participant:
FBO Christopher Ali Akbari U/A Christopher A. Akbari
70% Member 30% Member
Controlling Participant:
Christopher A. Akbari
Trustee
Anna Louise Valdez Perez Francisco Ortega Burt Blacksher Yadira Beltran Eileen Karlsruher Gerald W. Cichon
Board Member Board Member Board Member Board Member Baoard Member CED
0% o [0} o6 0% [
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18439 Tays North - Application Summary

PROPERTY IDENTIFICATION

RECOMMENDATION

REAL ESTATE ANALYSIS DIVISION
November 1, 2018

KEY PRINCIPAL / SPONSOR

Application #

18439

TDHCA Program

Request

Recommended

Development

Tays North

LIHTC (4% Credit)

$1,524,799

$1,524,799 $5,485/Unit

$0.94

City / County

El Paso / El Paso

Region/Area

13/ Urban

Population

General

Set-Aside

General

Activity

Acquisition/Rehab

(Built in 1941)

Housing Authority of the City of El Paso (HACEP)
ITEX Development - Chris Akbari (Developer)
Alamito PFC (Related-Party Issuer)

Affordable Housing Enterprises (Contractor)
Gerald ("Jerry") W. Cichon

Related Parties | Contractor - Yes | Seller- Yes

TYPICAL BUILDING ELEVATION/PHOTO

UNIT DISTRIBUTION INCOME DISTRIBUTION

# Beds [ # Units | % Total || Income | # Units | % Total

- 0%|[ 30%

77 28%| 40%

99 36%|  50%

85 31%| 60%

17 6%) MR

TOTAL 278l 100%|| TOTAL 278|

PRO FORMA FEASIBILITY INDICATORS

Pro Forma Underwritten

TDHCA's Pro Forma

Debt Coverage |@ 133

Expense Ratio

3 65.8%

Breakeven Occ. [&@ 86.9%

Breakeven Rent

$468

Average Rent $512

B/E Rent Margin

D $44

Property Taxes

Exempt

Exemption/PILOT | 0%

Total Expense

$3,880/unit|Controllable |

$2,790/unit

MARKET FEASIBILITY INDICATORS

BUILDING TYPES
SITE PLAN

AR g

Q=

Gross Capture Rate (10% Maximum)

A

Highest Unit Capture Rate

#N/A

#N/A

#N/A

Dominant Unit Cap. Rate

#N/A

2BR/50% | 99

Premiums (160% Rents)

#DIV/0!

#DIV/0!

Rent Assisted Units

278

100% Total Units

DEVELOPMENT COST SUMMARY

Costs Underwritten | TDHCA's Costs - Based on PCA

Avg. Unit Size

780 SF

Density

17.5/acre

Acquisition

$39K/unit

Building Cost

| s83.08/5F

$65K/unit

Hard Cost

$79K/unit

Total Cost

$174K/unit

Developer Fee

$5,772K

(17% Deferred)

Contractor Fee

$3,081K

30% Boost

REHABILITATION COSTS / UNIT

Site Work $5K| 6%

Finishes/Fixtureg

$22K

Building Shell | $32K| 40% |Amenities $2K| 3%
HVAC $8K| 10% [Total Exterior | $39K| 54%
Appliances $3K| 3% [Total Interior $33K| 46%




DEBT (Must Pay)

CASH FLOW DEBT / GRANT FUNDS

EQUITY / DEFERRED FEES

Source Term| Rate Amount [ DCR Source Term| Rate Amount DCR Source Amount

CITl - Tranche A 15/35]  4.93%| $7,000,000 | 1.33||HACEP Seller Note 50/0 3.00%| $10,800,000 | 1.33[RBC $14,330,127
Paisano Gap Loan 50/0 3.00% $1,312,008 | 1.33}|RBC - Federal Historic Tax Credits $6,131,982

FOSS - State Historic Tax Credits $7,794,397

Paisano Housing Redevelopment Corp $973,941

TOTAL EQUITY SOURCES $29,230,447

TOTAL DEBT SOURCES $19,112,008

TOTAL DEBT (Must Pay) | $7,000,000 CASH FLOW DEBT / GRANTS | $12,112,008 TOTAL CAPITALIZATION|  $48,342,455

CONDITIONS

1 Receipt and acceptance before Determination Notice:
a: HUD approval of RAD conversion including a commitment to enter into the Housing Assistance Payment contract (or executed CHAP or similar agreement), HUD approved rents and operating

budget.

b: Certification that the Owner will provide flood insurance coverage for the buildings and for the residents' personal property until such time that the site is officially designated to be no longer in

the flood

plain.

2 Receipt and acceptance by Cost Certification:
a: Architect certification that all noise assessment recommendations were implemented and the Development is compliant with HUD noise guidelines.

b: Certification of comprehensive testing for asbestos and lead-based paint (Sherman only); that any appropriate abatement procedures were implemented by a qualified abatement
company; and that any remaining asbestos-containing materials or lead-based paint are being managed in accordance with an acceptable Operations and Maintenance (O&M) program.

c: Certification that the Owner has provided flood insurance coverage for the buildings and for the residents' personal property or certification that the site is officially designated to be no longer
in the floodplain.

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the credit
allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER

AERIAL PHOTO

GRAPH(s)

Issuer Alamito PFC
Expiration Date 1/19/2019
Bond Amount $40,000,000
BRB Priority Priority 3
Close Date TBD

Bond Structure

Tax-Exempt “Back-to-Back”

% Financed with Tax-

Exempt Bonds

58.8%

RISK PROFILE

STRENGTHS/MITIGATING FACTORS

= |10% construction contingency & available

= |[Minimal lease up risk

= |Pro forma based on historical expenses

o

100% rental

assistance

WEAKNESSES/RISKS

o

Potential cost overruns associated with rehab

o

expense to income ratio

AREA MAP

£l Paso

°

@i s

Chudad Jume:

AN
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on a Determination Notice for Housing Tax Credits with
another Issuer (#18440 Bayshore Towers, Pasadena)

RECOMMENDED ACTION

WHEREAS, a 4% Housing Tax Credit application for Bayshore Towers, sponsored by
Utban Cowboy Housing, LLC/Richard Siebert, was submitted to the Department on
August 7, 2018;

WHEREAS, the Certification of Reservation from the Texas Bond Review Board was
issued on August 14, 2018, and will expire on January 11, 2019;

WHEREAS, the proposed issuer of the bonds is the Southeast Texas Housing Finance
Corporation;

WHEREAS, pursuant to 10 TAC §10.101(2)(2) of the Uniform Multifamily Rules related to
Undesirable Site Features, Development Sites that contain one or more pipelines, situated
underground or aboveground, or are adjacent to a pipeline easement, which carry highly
volatile liquids will be considered ineligible unless they are a Rehabilitation development with
ongoing and existing federal assistance, in which case an exemption may be granted by the
Board;

WHEREAS, Bayshore Towers is located adjacent to a pipeline easement containing
pipelines carrying highly volatile liquids (“HVL”);

WHEREAS, staff has conducted a further review of the proposed development site and
based on the documentation provided and discussed herein, recommends the exemption as
it relates to the pipeline pursuant to 10 TAC §10.101(a)(2) of the Uniform Multifamily Rules;

WHEREAS, the applicant has requested a waiver of 10 TAC §10.101(b)(3)(B) of the
Uniform Multifamily Rules relating to rehabilitation costs per unit;

WHEREAS, the applicant has asserted and the Property Condition Assessment (“PCA”)
supports the assertion that the property has been maintained in good condition; and

WHEREAS, based on the information provided by the applicant and discussed herein, staff
recommends that a waiver of 10 TAC §10.101(b)(3)(B) of the Uniform Multifamily Rules be

granted;

NOW, therefore, it is hereby
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RESOLVED, that the exemption relating to the pipeline in proximity to Bayshore Towers
is hereby granted and a waiver associated with 10 TAC §10.101(b)(3)(B) is hereby granted;
and

FURTHER RESOLVED, that the issuance of a Determination Notice of $572,245 in 4%
Housing Tax Credits, subject to underwriting conditions that may be applicable as found in
the Real Estate Analysis report posted to the Department’s website for Bayshore Towers, is
hereby approved as presented to this meeting.

BACKGROUND

General Information: Bayshore Towers is the proposed acquisition and rehabilitation of a development located
at 3219 Burke Road in Pasadena, Harris County. The subject property consists of 100 units which will serve
an elderly population (elderly preference). All of the units will be rent and income restricted at 60% of the
Area Median Family Income. The property also has an existing Project Based Section 8 Housing Assistance
Payments (“HAP”) contract that is expected to continue for all 100 units. Bayshore Towers also contains
space on the ground floor that is leased for commercial use, currently including a nonprofit organization and
a dental office. The development was originally constructed in 1978 and conforms to current zoning with
the exception of a legal nonconforming use for parking. The census tract (3237.01) has a median household
income of $51,140, is in the third quartile, and has a poverty rate of 12.5%.

Site Analysis: The presence of undesirable site features under 10 TAC §10.101(a)(2) requires additional site
analysis, and the feature attributable to Bayshore Towers is a pipeline easement containing two pipes which
carry propane located approximately 129’ from the subject property. The development site is located
adjacent to Burke Road, which includes a center median containing the two pipelines. According to the
applicant, Bayshore Towers is located in excess of 100 feet from the outer edge of the median and the
distance is in compliance with HUD’s Acceptable Separation Distance assessment. Staff notes that HUD’s
Acceptable Separation Distance is not the Department’s standard by which pipelines are evaluated.
Pursuant to §10.101(a)(2), rehabilitation developments with ongoing and existing federal assistance from
HUD, USDA, or Veterans Affairs may be granted an exemption by the Board. The existing Section 8 HAP
contract for the development is expected to continue. The financing structure includes a HUD 221(d)(4)
loan as well. Despite the exemption allowed under the rule, staff may condition the award upon the
rehabilitation, to the extent applicable, conforming to the Pipelines and Informed Planning Alliance
(“PIPA”) as reflected in the rule. As it relates to this specific situation, given the locations of the pipelines
in relation to the development, along with information provided by the Environmental Site Assessment
provider, staff does not believe a PIPA report is required, and recommends the exemption be granted and
the site be eligible under 10 TAC §10.101(a)(2).

Waiver Request. 'The applicant requested a waiver of 10 TAC §10.101(b)(3)(B) of the Uniform Multifamily
Rules relating to rehabilitation costs per unit. As previously stated, the development was originally
constructed in 1978, and pursuant to the rule properties greater than 20 years old are required to spend a
minimum of $30,000 per unit in building costs and site work. The PCA for Bayshore Towers reflected
$24,500 per unit was necessary based on the current condition of the property. The applicant’s request for
the waiver stated there were previous repairs made to the property that, when combined with the current
request, would exceed the minimum $30,000 per unit requirement. The timeline for these repairs included
some performed in 2009 in response to damages sustained from Hurricane Ike ($§600,000), general repairs in
2014 ($100,000), and damages sustained from Hurricane Harvey in 2017 ($175,000). While the applicant
contends that these prior repairs and capitalized costs should be factored into the scope of work to meet the
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minimum, staff disagrees. Staff contends that the rationale for the minimum rehab requirements in the rules
is to establish thresholds that justify use of federal resources on properties that need a significant level of
rehabilitation. In this case, the prior repairs (mostly capitalized costs of the seller) already improved
conditions at the property to the point that the threshold level of rehabilitation is not necessary. Therefore
staff would question the extent to which applying for housing tax credits is necessary at this time.

It is important to note that the prior repairs and improvements to the property likely factored into the sales
price of the property. Through the tax credit award underwriting, eligible basis is partly derived on the sales
price (as well as the amount of eligible developer fee). As such and if the purchase price effectively includes
value for the prior repairs, some amount of tax credits are essentially being used to finance a portion of
those prior repairs and provide for additional developer fee for the applicant. In this case, staff has not
factored this situation in the underwriting or tax credit sizing but it might be a consideration of future policy
discussion.

In reviewing the PCA and overall condition of the property, staff believes the property is in relatively good
condition, but still questioned the applicant regarding some items omitted from the scope of work that are
considered typical replacement items (i.e. painting, bathroom fixtures, cabinets, sinks, toilets, etc. along with
accessibility requirements) and whether any of these items can be included in the scope of work such that
the minimum threshold is achieved. The applicant confirmed that the scope of work has been carefully
reviewed by the PCA provider and discussed at length during the plan and cost review prior to submitting
the FHA loan application. Specifically, as it relates to the aforementioned replacement items, the applicant
indicated that some of these items were recently replaced over the past four years. The applicant provided
inspection results from the most recent REAC inspection which reflected a score of 99b, which as the
applicant indicated, is considered “exceptional.”

Based on a submitted PCA that reflected a scope of work that, in the professional opinion of the PCA
provider and substantiated by the applicant, reflects the true needs of the property at this time, and in the
context of 10 TAC §10.207 and Tex. Gov’t Code §2306.001(3) the housing tax credit funding would
contribute to the preservation of government-assisted housing (i.e. Section 8) occupied by low-income
elderly residents, staff recommends the waiver be granted.

Onganizational Structure: 'The Borrower is Bayshore Housing, LL.C and includes the entities and principals as
indicated in the organization chart in Exhibit A. The applicant’s portfolio is considered a Category 1.

Public Comment: There were no letters of support or opposition received by the Department.
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EXHIBIT A

Bayshore Housing, LLC
EIN: 83-0818189

Urban Cowboy Housing, LLC Investor Limited Partner
0.01% (TBD)

EIN: 83-0823120 99.99%

Sole Member,
Richard Siebert
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18440 Bayshore Towers - Application Summary

PROPERTY IDENTIFICATION

RECOMMENDATION

REAL ESTATE ANALYSIS DIVISION
November 1, 2018

KEY PRINCIPAL / SPONSOR

Application #

18440

TDHCA Program

Request

Recommended

Development

Bayshore Towers

LIHTC (4% Credit)

$572,245

$572,245 | $5,722/unit | $0.93

City / County

Pasadena / Harris

Region/Area

6 / Urban

Population

Elderly Preference

Set-Aside

General

Activity

Acquisition/Rehab

(Built in 1978)
TYPICAL BUILDING ELEVATION/PHOTO

SDG Housing Partners, LLC
June Park
Janna Cormier (Consultant

Contractor- No

UNIT DISTRIBUTION INCOME DISTRIBUTION

Related Parties

SITE PLAN

# Beds | # Units | % Total || Income | # Units | % Total

0%||  30% 0%

I 100%| 40% 0%

0%]|| 50% 0%

0%|| 60% 100 |17 100%

0%|| MR

100l 100%| TOTAL 100%
PRO FORMA FEASIBILITY INDICATORS

Pro Forma Underwritten Applicant's Pro Forma

Debt Coverage [0 1.15|Expense Ratio

Breakeven Occ. [ 88.7%|Breakeven Rent

Average Rent $1,200 |B/E Rent Margin

Property Taxes $2,150/unit Exemption/PILOT| 0%

Total Expense $6,947/unit

MARKET FEASIBILITY INDICATORS

Gross Capture Rate (10% Maximum) @ 28%

Highest Unit Capture Rate |@ 5%| 1BR/50% | 100

Dominant Unit Cap. Rate @ 5%| 1BR/50% | 100

Premiums (160% Rents) N/A N/A

Rent Assisted Units 100| 100% Total Units

DEVELOPMENT COST SUMMARY

Costs Underwritten | TDHCA's Costs - Based on PCA

Avg. Unit Size | 544 SF Density 33.4/acre

Acquisition $120K/unit $12,000K

Building Cost | $42.36/SF|  $23K/unit $2,306K

Hard Cost $27K/unit $2,689K

Total Cost $200K/unit $20,017K

Developer Fee $2,247K| (59% Deferred)| Paid Year: 11

Contractor Fee $342K| 30% Boost No

REHABILITATION COSTS / UNIT

Site Work $1K| 5% |Finishes/Fixture: $12K| 46%

Building Shell $8K[ 29% |Amenities

HVAC $3K| 9% |Total Exterior $IK| 37%

Appliances $K| 1% |Total Interior $15K| 63%




DEBT (Must Pay) CASH FLOW DEBT / GRANT FUNDS EQUITY / DEFERRED FEES
Source Term| Rate Amount Source Term| Rate Amount Source Amount
PNC - FHA Loan 40/40[  4.60%( $10,980,400 . NOI During Construction 0/0 0.00% $537,187 . City Real Estate Advisors (CREA) $5,321,289
Adjustment to Debt Per §10.302(c)(2) 40/40|  4.60%| ($140,000)| 1. SDG Housing Partners $1,318,015
Seller Financing 41/0 3.00%| $2,000,000

TOTAL EQUITY SOURCES $6,639,304
TOTAL DEBT SOURCES $13,377,587
TOTAL DEBT (Must Pay) | $12,840,400 CASH FLOW DEBT / GRANTS $537,187 TOTAL CAPITALIZATION| $20,016,891

CONDITIONS

1 Receipt and acceptance before Determination Notice:

- Revised ESA conforming to REA rules in 10.305 (b)(7).
2 Receipt and acceptance by Cost Certification:

- Certification of comprehensive testing for asbestos; that any appropriate abatement procedures were implemented by a qualified abatement company; and that any remaining asbestos-

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the credit
allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER AERIAL PHOTOGRAPH(s)
Issuer The Southeast Texas HFC
Expiration Date 1/10/2015
Bond Amount $15,000,000
BRB Priority
Close Date

Bond Structure Short Term Bonds
% Financed with Tax-
Exempt Bonds 79.3%

RISK PROFILE
STRENGTHS/MITIGATING FACTORS
All units covered by Section 8 Contract
100% occupied
Building in good shape, confirmed by PCA

WEAKNESSES/RISKS
Submitted DCR at 1.15
DCR at 1.01 if seller note considered hard debt

AREA MAP
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on the Third Amendment to the 2018-1 Multifamily Direct
Loan Notice of Funding Availability

RECOMMENDED ACTION

WHEREAS, the Board previously approved the 2018-1 Multifamily Direct Loan Notice of
Funding Availability (“2018-1 NOFA"), which included $12,746,231 million in Tax Credit
Assistance Program loan repayments ("TCAP RF”), $11,116,514 in HOME funds, and $5
million in NSP Round 1 Program Income (“NSP1 PI”);

WHEREAS, the Board previously approved the First Amendment to the 2018-1 NOFA
which added $7,972,864 in National Housing Trust Fund (“NHTF”) from Program Year
2017, and $1,169,554 in HOME Program Income;

WHEREAS, the Board previously approved the Second Amendment to the 2018-1 NOFA
which added $§9,247,936 of the Program Year 2018 HOME funds and all $11,051,177 of the
Program Year 2018 NHTF funds;

WHEREAS, the Board ratified reprogramming $9,086,316 in deobligated funds for single
family activities under the Disaster Relief set-aside at the Board meeting of October 12,
2017, bringing the then total of that set aside to roughly $11,000,000, of which $9,606,694
has not been requested and remain available as of October 24, 2018;

WHEREAS, staff recommends reprogramming $4 million currently programmed for single
family activities under the Disaster Relief set-aside to the General Set-Aside in the 2018-1
NOFA for multifamily activities, which will still leave approximately $5,606,994 for single
family activities under the Disaster Relief set-aside; and

WHEREAS, adding $4,000,000 to the 2018-1 NOFA may help the Department to more
quickly meet the commitment deadline that this source of funds is bound by;

NOW, therefore, it is hereby

RESOLVED, that $4,000,000 in HOME funds is authorized to be moved from the Single
Family Disaster Set-Aside and added to the Multifamily General Set-Aside in the 2018-1
NOFA effective November 8, 2018, along with necessary conforming amendments reflected
in the proposed amended NOFA; and

FURTHER RESOLVED, the Executive Director and staff as designated by the Executive
Director are authorized, empowered, and directed, for and on behalf of the Department to
execute such documents, instruments, and writings and perform such acts and deeds as may
be necessary to effectuate the foregoing.
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BACKGROUND

On December 14, 2017, the Board approved the 2018-1 NOFA which was subsequently published in the
Texas Register on December 29, 2017, announcing the availability of up to $28,862,745, composed of
$11,116,514 in HOME funds, $12,746,231 in TCAP RF, and $5 million in NSP1 PI — for the development
of affordable multifamily rental housing. The $12,746,231 in TCAP RF was derived from principal
(89,446,231) and interest ($3,300,000) payments received on TCAP loans through November 2017.

On March 22, 2018, the Board approved the First Amendment to the 2018-1 NOFA, which was
subsequently published in the Texas Register on April 6, 2018, announcing the availability of an additional
$7,972,864 in NHTF and $1,169,554 in HOME funds.

On July 12, 2018, the Board approved the Second Amendment to the 2018-1 NOFA, which was
subsequently published in the Texas Register on July 27, 2018, announcing the availability of an additional
$11,051,177 in NHTF and $9,247,936 in HOME funds. 20 Applications (including those before the Board
today) have requested $36,745,000 in Direct Loan funds.

In response to Hurricane Harvey and other recent natural disasters impacting the State of Texas through
October of 2017, the Department increased its set aside from deobligated funds for single family activities in
areas impacted by declared disaster from the traditional level of $1 million to roughly $11 million. The
Board ratified this reprogramming at the meeting on October 12, 2017. While some movement of these
funds has occurred as a result of the extensive outreach to impacted areas conducted by HOME staff over
the past 12 months, the majority of funds have not been requested. Staff believes that the large unutilized
balance of funds could safely be adjusted toward multifamily activity that is in high demand.

With this addition of $4,000,000 in HOME funds, staff anticipates being able to make one to four more
awards of Direct Loan funds under the General Set-Aside. The HOME funds added as a result of this Third

Amendment are not subject to a Regional Allocation Formula.

Staff will continue to monitor the demand for Direct Loan funds and plans on presenting the 2019-1
Multifamily Direct Loan NOFA at the Board meeting on December 6, 2018.
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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS
MULTIFAMILY DIRECT LOAN
2018-1 NOTICE OF FUNDING AVAILABILITY (NOFA)
THIRD AMENDMENT
EFFECTIVE NOVEMBER 8§, 2018

THIS AMENDMENT ADDS $4,000,000 OF PREVIOUSLY DEOBLIGATED HOME FUNDS TO THE
GENERAL SET-ASIDE. THIS AMENDMENT REPLACES IN ITS ENTIRETY SECTIONS 1 AND 3. ALL
OTHER SECTIONS OF THE 2018-1 NOFA REMAIN AS ORIGINALLY PUBLISHED.

1) Summary. The Texas Department of Housing and Community Affairs (the “Department”)
announces the availability of up to $62,304,276 in Multifamily Direct Loan funding for the
development of affordable multifamily rental housing for low-income Texans. The availability
and use of these funds are subject to 10 TAC Chapters 1 (“Administration”), 2
(“Enforcement”), 10 (“Uniform Multifamily Rules”), 13 (“Multifamily Direct Loan Rule”), and
Chapters 11 (“Qualified Allocation Plan”) and 12 (“Multifamily Housing Revenue Bonds”) as
applicable, as well as Chapter 2306 of the Texas Government Code. Applications proposing
development of affordable multifamily rental housing will be subject to the Department of
Housing and Urban Development (“HUD”) HOME regulations governing the HOME program
found at 24 CFR Part 92 (“HOME Final Rule”) and/or National Housing Trust Fund
(“NHTT”) regulations governing the NHTF program found at 24 CFR Part 93. Other Federal
regulations that apply to HOME and NHTF funds include, but are not limited to fair housing
(42 U.S.C. 3601-3619), environmental requirements (42 U.S.C. 4321; and 24 CFR part 50 or part
58 depending on the type of activity), Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 and HUD Handbook 1378, Section 104(d) of Housing and
Community Development Act of 1974. HOME funds are further regulated by Davis-Bacon and
Related Labor Acts for labor standards (40 U.S.C. {3141-3144 and 3146-3148, 24 CFR §92.354,
and HUD Handbook Federal Labor Standards Compliance in Housing and Community
Development Programs). HOME-funded developments must comply with HUD Section 3
requirements (24 CFR Part 135). Section 3 requires HOME and NHTF funded housing and
community development activities to give, to the greatest extent feasible (and consistent with
existing Federal, State and local laws and regulations) job training, employment, contracting and
other economic opportunities to Section 3 residents and business concerns.

Except as otherwise noted in this NOFA, Applicants proposing development of affordable
multifamily rental housing should assume that HOME, NSP and/or NHTF funds will be
awarded and should likewise be prepared to comply with the applicable regulations. Applicants
are encouraged to familiarize themselves with all of the applicable state and federal rules that
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3)

govern the program. If HOME, NSP and/or NHTF funds are used and Federal regulations or
subsequent guidance imposes additional requirements, such Federal regulations or guidance shall
govern.

All Applicants proposing refinance without rehabilitation, or supplemental funds for Applications
that have received funding or allocation in a previous year, generally will only receive Tax Credit
Assistance Program Repayment Funds (“TCAP REF”), but, except as otherwise noted in this
NOFA, may receive HOME, NSP and/or NHTF funds if it is an eligible activity. Awatds to
refinance or of supplemental financing will not exceed an amount necessary to replace lost
funding or maintain original anticipated levels of feasibility as determined by staff.

Set-Asides. HOME, TCAP RF, and NSP1 PI will be subject to the first Regional Allocation
Formula (“RAF,” located in Attachment A) until 5:00 pm February 9, 2018, and then available
on a statewide basis within each set-aside. The 2018 Grant Year HOME allocation added to this
NOFA as a result of the Second Amendment will be subject to the second Regional Allocation
Formula (“RAF,” located in Attachment D) from July 27, 2018, until 5:00 pm August 27, 2018,
and then be available on a statewide basis within each set-aside. The HOME funds added to this
NOFA as a result of the Third Amendment are not subject to a RAF. NHTF funds will be
subject to the RAF located in Attachment B until May 7, 2018. The 2018 Grant Year NHTF
allocation being added to this NOFA as a result of this Second Amendment will be subject to
the Regional Allocation Formula (“RAF,” located in Attachment E) from July 27, 2018, until
5:00 pm August 27, 2018, and then be available on a statewide basis within the Supportive
Housing/ Soft Repayment set-aside. Applications under any and all set-asides may or may not be
layered with 9% or 4% Housing Tax Credits (“HTC”). Within each set-aside, Applications not
layered with 9% HTC in counties designated for Individual Assistance as a result of Hurricane
Harvey will be prioritized after the RAF collapses until February 28, 2018, and then again from
April 3, 2018, through June 29, 2018. Except for Applications proposing rehabilitation
submitted under the Supportive Housing/Soft Repayment Set-Aside, all Applications in any Set-
Aside submitted between July 27, 2018 through August 27, 2018, that are above the amounts
available in region or subregion (as applicable) will get a date of receipt of August 28, 2018. The
funds made available under this NOFA are available under three set-asides:

Set-Aside Amount Available as of | Maximum
October 24, 2018 Request**
CHDO (HOME only) $8,215,058 $4,000,000
Supporttive Housing/ Soft Repayment TCAP RF | $3,300,000
NHTF $19,024,041 | $2:000,000
$31,765,177
New Construction $4,000,000
General Rehabilitation $3,000,000
Harvey Rehabilitation* $3,000,000
Harvey Reconstruction* $4,000,000

* For Applications received on or after April 3, 2018, through June 29, 2018.
** The maximum request is inclusive of any prior awarded TDHCA Direct Loan funds that
have not yet closed or that are outstanding loans.

Page 2 of 3




a.

b.

CHDO Set-Aside. At least $8,215,058 in HOME funds are set aside for eligible
Community Housing Development Organizations (“CHDO”).

Supportive Housing/ Soft Repayment Set-Aside. Up to $22,324,041 ($3,300,000 in
TCAP RF and $19,024,041 in NHTF) is available in this set-aside. Applicants proposing new
construction within this set-aside must restrict all Direct Loan-assisted units to 30% AMI.
An Applicant that was previously awarded funds under this NOFA within this set-aside for
new construction that qualified under 10 TAC §13.4(a)(1)(A)(i) with some Direct Loan units
targeted for households above 30% AMI may apply for additional Direct Loan funds within
this set-aside only if the Applicant proposes additional Direct Loan units and agrees to
convert those Direct Loan units previously awarded but targeted for households above 30%
AMI to 30% AMI or below with the corresponding at or below NHTF rent limit.

General Set-Aside. All remaining TCAP RF, HOME, and NSP1 PI funds available,
currently anticipated to be $31,765,177.

Harvey Priority - After the first Regional Allocation Formula collapses until February 28,
2018, and then again from April 3, 2018, until June 29, 2018, Applications received in all set
asides for rehabilitation or reconstruction of properties damaged by Hurricane Harvey and
related severe weather and flooding in a county declared by the Federal Emergency
Management Agency to be eligible for individual assistance, will take priority over
applications from other parts of the State. Such Applications will be considered to be
received first and will receive first consideration for award of MFDL funds.
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BOARD ACTION REQUEST
HOME AND HOMELESSNESS PROGRAMS DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on the proposed repeal of 10 TAC Chapter 7
Subchapter C, Emergency Solutions Grants, and proposed new 10 TAC Chapter 7 Subchapter C,
Emergency Solutions Grants, and directing publication for public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department
of Housing and Community Affairs (the “Department”) is authorized to adopt
rules governing the administration of the Department and its programs;

WHEREAS, staff proposes repeal and a proposed new rule to incorporate
federal guidance previously communicated though Notices of Funding
Availability and contracts and to incorporate into the ESG rule changes adopted
to 10 TAC Chapter 7, Subchapter A, General Policies and Procedures for

Homelessness Programs;

WHEREAS, staff recommends to the Board that there is a need for these rule
sections to be codified to assist applicants for ESG funding in planning and
preparation of requests for funds, and to assist subrecipients of ESG funds in
administration of their grants; and

WHEREAS, such proposed rulemaking will be published in the Texas Register for
public comment and subsequently returned to the Board for final adoption, and
such public comment received on the rule, as it relates to method of distribution
of funds, will be considered public comment made for the 2019 One Year Action
Plan;

NOW, therefore, it is hereby

RESOLVED, that the proposed repeal and a proposed new 10 TAC Chapter 7
Subchapter C, Emergency Solutions Grants, together with the preamble presented
to this meeting, are hereby approved for publication in the Texas Register for public
comment including consideration as public comment for purposes of the 2019
One Year Action Plan; and

FURTHER RESOLVED, that the Executive Director and his designees be and
each of them hereby are authorized, empowered, and directed, for and on behalf
of the Department, to cause the proposed repeal of 10 TAC Chapter 7,
Subchapter C, §§7.31 — 7.44, Emergency Solutions Grants and proposed new 10
TAC Chapter 7, Subchapter C, §§7.31 — 7.44, Emergency Solutions Grants; and
directing that they be published for public comment in the Texas Register, and in
connection therewith, make such non-substantive technical corrections as they
may deem necessary to effectuate the foregoing, including the preparation of the
subchapter specific preambles.
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BACKGROUND

The new 10 TAC Chapter 7, Subchapter C, Emergency Solutions Grants rule is proposed to clarify
requirements for the Emergency Solutions Grant (“ESG”) Program. The Board previously
approved on June 28, 2018, adoption of a new 10 TAC Chapter 7, Subchapter A, General
Provisions which governs the Homeless Housing and Services Program, the Ending Homelessness
Fund, and ESG. These programs, collectively, compose the Department’s homelessness programs.
Adoption of the new 10 TAC Subchapter A necessitates substantial changes to 10 TAC Subchapter
C, Emergency Solutions Grant. Additionally, inclusion of several requirements and administrative
provisions within the ESG rule which were previously included in Notices of Funding Availability
and the ESG contract itself will assist the Department and subrecipients of ESG with consistent,
transparent application for and administration of the grant.

In preparing this proposed new rule, Staff conducted extensive outreach, including four roundtable
discussions in Austin, Dallas, and Houston, as well as at the Texas Homeless Network Conference
in September 2018. Staff also hosted an online forum to solicit opinions on a staff draft of the rule
from stakeholder from September 21, 2018, to October 1, 2018.

Staff recommends repeal of the existing rule and a new proposed rule rather than amendments to
the existing rule due to the substantial changes proposed, as summarized below.

§7.31. Purpose. This section of the rule provides information related to the purpose of the rule
and the federal implementing regulations. The previous rule included this information in 10 TAC
§7.2001, Background. Reorganization of this rule more closely aligns ESG with other HUD
programs administered by the Department.

§7.32. Use of Funds. This section of the rule replaces the existing 10 TAC §7.2002, Purpose and
Use of Funds, more clearly and thoroughly outlines the allowed uses of ESG funding, and codifies
policy related to subgrants of ESG funds.

§7.33. Apportionment of ESG Funds. This section of the rule replaces the existing 10 TAC
§7.2003, Availability, Distribution and Redistribution of ESG Funds. The proposed rule codifies
the ESG Allocation Formula and elaborates on how the ESG funds will be distributed to
Continuum of Care (“CoC”) regions. The proposed rule also makes allowance for the Department
to retain ESG funds and directly subgrant funds for specific activities for which a cross-CoC region
network may be appropriate, such as the provision of legal services.

§7.34. Local Competition for Funds. This section of the rule codifies information previously
included in Notices of Funding Availability (“NOFA”). This proposed rule allows TDHCA to
procure entities in each CoC region to administer a local competition for funds. Although
administration of a local competition is not required in any CoC region, this rule provides an option
for greater customization of ESG to meet the needs of each community.

§7.35. Eligible Applicants. This section of the rule replaces the existing 10 TAC §7.2004, Eligible
Applicants. The proposed rule eliminates duplicative requirements, includes recent federal
guidance, and specifies entities which are eligible to apply for ESG funds from the Department.

§7.36. General Threshold Criteria under a Department NOFA. This section of the rule
codifies information previously included in NOFAs. The section identifies requirements common
to all applications made to the Department for ESG funds, outlines the circumstances in which
those requirements may be waived, and requires that an applicant for ESG funds demonstrate their
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agreement to abide by the ESG regulations.

§7.37. Application Review and Administrative Deficiency Process for Department NOFAs.
This section clarifies the process by which applicants for ESG funding will be notified of errors and
omissions to the ESG Application, sets forth deadlines for resolution of errors and omissions, and
sets forth circumstances under which an application for ESG funds may be terminated for non-
responsiveness.

§7.38. Award and Funding Process for Allocated Funds. This section of the rule codifies
information previously included in NOFAs. The section informs the public and ESG Applicants
of the process for an award of ESG funds allocated to a CoC region. The proposed rule describes
the procedures that will be utilized to score and rank applications, as well as how applications will
be selected for an award recommendation by the Department.

§7.39. Uniform Selection Criteria. This section of the rule includes the scoring criteria that will
be utilized by applicants for all ESG activity types that apply directly to the Department for ESG
funds. These criteria include participation by homeless populations in the applicant organization,
experience managing federal or State programs, previous performance in administration of ESG
contracts, and priority for serving colonias or previously unserved areas.

§7.40. Program Participant Services Selection Criteria. This section of the rule includes the
scoring criteria that will be utilized by the Department to determine the score of an application for
ESG funding made directly to the Department for each eligible activity type, including street
outreach, emergency shelter, homeless prevention, and rapid re-housing. The scoring criteria aim
to achieve substantial, measurable results related to securing housing and providing needed services
to those experiencing homelessness.

§7.41. Contract Term, Expenditure Benchmarks, and Return of Funds. This section of the
rule includes administrative requirements that govern the terms of contracts and the program’s
expenditure requirements to ensure that subrecipients make adequate progress in administration of
the ESG funds. The rule outlines circumstances in which funds may be deobligated or voluntarily
returned to the Department. The proposed rule also contains provisions for award of deobligated
funds and program income which seek to maintain the level of funding allocated to each CoC
region when funds are not fully expended by subrecipients within the region.

§7.42. General Administrative Requirements. This section of the rule includes general

requirements for administration of the ESG grant; incorporates the existing requirements of 10
TAC §7.2006, Environmental Clearance, and 10 TAC §7.2007, VAWA requirements; and also
incorporates provisions that were not previously codified, but which were included in the contract.

§7.43. Program Income. This section of the rule replaces the existing 10 TAC §7.2005, Program
Income. The proposed rule outlines which funds must be included as program income, how
program income must be accounted for and expended in accordance with the federal requirements
for the ESG Program, and when funds are not considered program income and may be retained by
the Subrecipient.

§7.44. Program Participant Eligibility and Program Participant Files. This section of the rule
includes requirements for recordkeeping related to eligibility of ESG Program Participants.
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Because of the extent of revisions, a blackline rule is not provided. Attached are the proposed
preambles and the proposed amendments to 10 TAC, Chapter 7, Subchapter C, Emergency Solutions
Grants.
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Attachment 1: Preamble, including required analysis, for proposed repeal of 10 TAC
§§7.2001-7.2007, Emergency Solutions Grants

The Texas Department of Housing and Community Affairs (the "Department”) proposes the
repeal of 10 TAC §§7.2001-7.2007, Emergency Solutions Grants. The purpose of the proposed
repeal is to eliminate an outdated rule while adopting a new updated rule under separate action.

The Department has analyzed this proposed rulemaking and the analysis is described below for
each category of analysis performed.

2. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE
§2001.0221.

1. Mr. Irvine has determined that, for the first five years the proposed repeal would be in effect, the
proposed repeal does not create or eliminate a government program, but relates to the repeal, and
simultaneous readoption making changes to an existing activity, the administration of the
Emergency Solutions Grant (“ESG”) Program.

2. The proposed repeal does not require a change in work that would require the creation of new
employee positions, nor is the proposed repeal significant enough to reduce work load to a degree
that any existing employee positions are eliminated.

3. The proposed repeal does not require additional future legislative appropriations.

4. The proposed repeal does not result in an increase in fees paid to the Department nor in a
decrease in fees paid to the Department.

5. The proposed repeal is not creating a new regulation, except that it is being replaced by a new
rule simultaneously to provide for revisions.

6. The proposed action will repeal an existing regulation, but is associated with a simultaneous
readoption making changes to an existing activity, administration of the ESG Program.

7. The proposed repeal will not increase nor decrease the number of individuals subject to the rule’s

applicability.
8. The proposed repeal will not negatively nor positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE
§2006.002.

The Department has evaluated this proposed repeal and determined that the proposed repeal will
not create an economic effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The
proposed repeal does not contemplate nor authorize a taking by the Department, therefore no
Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).

The Department has evaluated the proposed repeal as to its possible effects on local economies and
has determined that for the first five years the proposed repeal would be in effect there would be
no economic effect on local employment; therefore no local employment impact statement is
required to be prepared for the rule.
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e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years the
proposed repeal is in effect, the public benefit anticipated as a result of the repealed section would
be an updated and more transparent reflection of the program’s requirements. There will not be
economic costs to individuals required to comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the proposed repeal is in effect, enforcing or
administering the repeal does not have any foreseeable implications related to costs or revenues of
the state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held November 23,
2018, to January 2, 2019, at 5:00 p.m. Austin local time, to receive input on the proposed repealed
section. Written comments may be submitted to the Texas Department of Housing and
Community Affairs, Attn: Abigail Versyp, Rule Comments, P.O. Box 13941, Austin, Texas 78711-
3941 or email abigail.versyp@tdhca.state.tx.us. ALL. COMMENTS MUST BE RECEIVED BY
5:00 p.m., Austin local time, JANUARY 2, 2019.

STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code,

§2306.053, which authorizes the Department to adopt rules. Except as described herein the
proposed repealed sections affect no other code, article, or statute.

10 TAC Chapter 7, Subchapter C, Emergency Solutions Grants

§7.2001 Background

§7.2002 Purpose and Use of Funds

§7.2003 Availability, Distribution, and Redistribution of ESG Funds
§7.2004 Eligible Applicants

§7.2005 Program Income

§7.2006 Environmental Clearance

§7.2007 VAWA Requirements
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Attachment 2: Preamble for proposed new 10 TAC {§7.31 — 7.44 Emergency Solutions Grant
The Texas Department of Housing and Community Affairs (the “Department”) proposes new 10
TAC §§7.31 — 7.44, Emergency Solutions Grants. The purpose of the proposed new section is to
provide compliance with Tex. Gov’t Code §2306.094 and to update the rule to clarify the eligible
uses of the grant, codify the formula utilized to allocate funds, establish selection criteria for
Applications for ESG funds, outline Contract terms and requirements, and provide guidance for
requirements for administration of the ESG funds.

Tex. Gov’t Code §2001.0045(b) does not apply to the rule being adopted under item (4) of that
section, relating to its necessity to receive a source of federal funds or to comply with federal law.
Despite this exception, it should be noted that no costs are associated with this action that would
have prompted a need to be offset.

The Department has analyzed this proposed rulemaking and the analysis is described below for
each category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE
§2001.0221.

Mr. Irvine has determined that, for the first five years the proposed new rule would be in effect:

1. The proposed new rule does not create or eliminate a government program. This rule provides
for clarification and guidelines for administration of the ESG grant, and codifies requirements
previously provided in notices of funding availability. Inclusion in rule will allow for greater
transparency and opportunity for public comment, as well as consistency in administration of the
grant which benefits the subrecipients and beneficiaries of the ESG Program.

2. The proposed new rule does not require a change in work that would require the creation of new
employee positions, nor are the rule changes significant enough to reduce work load to a degree
that eliminates any existing employee positions.

3. The proposed new rule does not require additional future legislative appropriations.

4. The proposed new rule will not result in an increase in fees paid to the Department, nor in a
decrease in fees paid to the Department.

5. The proposed new rule is not creating a new regulation, except that it is replacing a rule being
repealed simultaneously to provide for revisions.

6. The proposed new rule will not limit or repeal an existing regulation, but can be considered to
“expand” the existing regulations on this activity because the proposed rule now reflects
requirements previously elaborated only in notices of funding availability and contracts. However,
the added requirements were applicable through rules and contracts so are not new requirements in

most cases. These changes are necessary to ensure compliance with federal requirements governing
the ESG Program.

7. The proposed new rule will not increase nor decrease the number of individuals subject to the

rule’s applicability.
8. The proposed new rule will not negatively nor positively affect the state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002. The Department, in drafting this proposed rule, has attempted to reduce any adverse
economic effect on small or micro-business or rural communities while remaining consistent with
the statutory requirements of Tex. Gov’t Code, §2306.094.
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1. The Department has evaluated this rule and determined that none of the adverse affect strategies
outlined in Tex. Gov’t Code §2006.002(b) are applicable.

2. The Department has determined that because this rule is only applicable to nonprofits and local
governments that are eligible subrecipients of ESG funds; there will be no economic effect on small
or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE §2007.043. The
proposed rule does not contemplate nor authorize a taking by the Department, therefore no
Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the proposed rule has no economic
effect on local employment because the rule only applies to administration of an established grant;
therefore no local employment impact statement is required to be prepared for the rule.

Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the
probable effect of the rule on employment in each geographic region affected by this rule...”
Considering that the amount of funding is not decreased or increased, and this rule only provides
clarification for administration of an existing grant program, there are no “probable” effects of the
new rule on particular geographic regions.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years the
new section is in effect, the public benefit anticipated as a result of the new section will be an
updated and more germane rule. There will not be any economic cost to any individuals required to
comply with the new section because the processes described by the rule have already been in place
through notices of funding availability and contractual requirements.

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the new section is in effect, enforcing or
administering the new section does not have any foreseeable implications related to costs or
revenues of the state or local governments because this rule only provides clarification for
administration of an existing grant program.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held November 23,
2018, to January 2, 2019, to receive input on the new proposed section. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule
Comments, P.O. Box 13941, Austin, Texas 8711-3941, by fax to (512) 475-0220, or email
abigail.versyp@tdhca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin
local time, JANUARY 2, 2019.

STATUTORY AUTHORITY. The new sections ate proposed pursuant to Tex. Gov't Code,

§2306.053, which authorizes the Department to adopt rules. Except as described herein the
proposed new sections affect no other code, article, or statute.
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10 TAC CHAPTER 7, SUBCHAPTER C, EMERGENCY SOLUTIONS GRANT

§7.31. Purpose.

§7.32. Use of Funds.

§7.33. Apportionment of ESG Funds.

§7.34. Local Competition for Funds.

§7.35. Eligible Applicants.

§7.36. General Threshold Criteria under a Department NOFA.

§7.37. Application Review and Administrative Deficiency Process for Department NOFAs.
§7.38. Award and Funding Process for Allocated Funds.

§7.39. Uniform Selection Criteria.

§7.40. Program Participant Services Selection Criteria.

§7.41. Contract Term, Expenditure Benchmarks, and Return of Funds.
{7.42. General Administrative Requirements.

{7.43. Program Income.

§7.44. Program Participant Eligibility and Program Participant Files.

§7.31. Purpose.

(a) The purpose of this rule is to provide guidance and procedures for the Emergency
Solutions Grant (“ESG”) Program as authorized by Tex. Gov’t Code §2306.053. ESG funds
are federal funds awarded to the State of Texas by HUD and administered by the Department.

(b) The regulations in this subchapter govern the administration of ESG funds and establish
policies and procedures for use of ESG funds to meet the purposes contained in Title IV of
the Stewart B. McKinney Homeless Assistance Act (42 U.S.C. §§11371 - 11378) (the "Act"), as
amended by the Homeless Emergency Assistance and Rapid Transition to Housing Act
(“HEARTH Act”).

(c) In addition to this subchapter, an ESG Subrecipient shall comply with the regulations
applicable to the ESG Program as set forth in Chapters 1 and 2 of this title, (relating to
Administration and Enforcement, respectively), Subchapter A of Chapter 7 of this title,
(relating to General Policies and Procedures) and as set forth in 24 CFR Part 91 and 24 CFR
Part 576 (the "Federal Regulations"). ESG Subrecipients must also follow all other applicable
federal and state statutes and the regulations established in this chapter, as amended or
supplemented.

(d) In the event that Congress, the Texas Legislature, or HUD add or change any statutory or
regulatory requirements, special conditions, or waivers, concerning the use or administration of
these funds, an ESG Subrecipient shall comply with such requirements at the time they
become effective.

§7.32. Use of ESG Funds.

(a) The purpose of ESG is to assist people in regaining stability in permanent housing quickly
after experiencing a housing crisis and/or Homelessness.

(b) ESG Applications for provision of Program Participant services under emergency shelter,
street outreach, homeless prevention and/or rapid re-housing may include a request for funds
for Homeless Management Information Systems (“HMIS”) activities. Applications proposing
to provide only HMIS activities are not eligible for an award of funds.

(c) Subrecipients may not Subgrant funds, but may Subcontract for the provision of services.
Such Subcontracts are subject to applicable procurement requirements.
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(d) The Department's Governing Board of Directors, Executive Director, or his/her designee
may limit activities in a Notice of Funding Availability, or by Contract.

(e) Program Participant services may be provided under street outreach, emergency shelter,
homeless prevention or rapid re-housing, as described in this subsection or otherwise
permitted in Federal Regulations.

(f) The street outreach component may be provided to unsheltered Homeless persons as
defined in 24 CFR §{576.101(a). Eligible costs for Program Participants of street outreach
include the following services:

(1) Engagement costs to locate, identify, and build relationships with unsheltered Homeless
persons, including assessment of needs, crisis counseling, addressing urgent physical needs,
provision of information and referrals;

(2) Case management costs to assess housing and service needs and coordinate delivery of
services;

(3) Emergency health services to the extent that other health services are inaccessible or
unavailable in the area;

(4) Emergency mental health services to the extent that other mental health services are
inaccessible or unavailable in the area; and

(5) Transportation for outreach workers and Program Participants.

() The emergency shelter component may be provided to Homeless persons per 24 CFR
§576.102. Eligible emergency shelter costs are for Program Participant services and costs
related to the shelter building, relocation, and operation.

(1) Eligible costs for Program Participants of emergency shelter services include:
(A) Case management to coordinate individualized services;
(B) Child care for children under the age of 13, and for disabled children under the age of
18;

(C) Education services providing instruction or training to enhance their ability to obtain
and maintain housing, including but not limited to literacy, English literacy, General
Educational Requirement (GED) preparation, consumer education, health education, and
substance abuse prevention;

(D) Employment assistance and job training services;

(E) Outpatient health services to the extent that other health services are inaccessible or
unavailable in the area;

(F) Legal services, to the extent that legal services are unavailable or inaccessible within the
community, to assist with housing needs, excluding immigration and citizenship matters,
matters related to mortgages, legal retainers and contingency fees;

(G) Life skills training including budgeting resources, managing money, managing a
household, resolving conflict, shopping for food and need items, improving nutrition,
using public transportation, and parenting;

(H) Outpatient mental health services to the extent that other mental health services are
inaccessible or unavailable in the area;

(I) Outpatient substance abuse treatment services up to 30 days, excluding inpatient
treatment; and
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(J) Transportation for staff and Program Participants related to the provision of essential
services.

(2) Eligible emergency shelter costs related to the shelter building, relocation, and operation
include:

(A) Renovation, rehabilitation or conversion of buildings for use as emergency shelter;

(B) Certain costs for operation of emergency shelters, including provision of hotel or motel
vouchers to Program Participants when no appropriate emergency shelter is available; and

(C) Assistance required under the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970.

(h) The homelessness prevention component may be provided to Homeless persons and
persons At-risk of Homelessness per 24 CFR §576.103, and the rapid re-housing component
may be provided to Homeless persons per 24 CFR §576.104. Homelessness prevention and
rapid re-housing may be provided for up to 24 months of assistance in a 36-month period.
Eligible costs for homelessness prevention and rapid re-housing include housing relocation
and stabilization for financial assistance, housing relocation and stabilization services, and
rental assistance.

(1) Housing relocation and stabilization for financial assistance include:
(A) Rental application fees;
(B) Security deposits (equal to not more than two month’s rent) and last month’s rent;
(C) Utility deposits and/or utility payments;

(D) Moving costs, such as truck rental or hiring a moving company. Payment of arrearages
for temporary storage is not an eligible cost; and

(E) Costs to break a lease to effect an emergency transfer per 24 CFR §5.2005(e), if
Program Participant is receiving rental assistance under ESG.

(2) Housing relocation and stabilization services include:

(A) Housing search and placement costs to assist in locating, obtaining, and retaining
suitable permanent housing;

(B) Housing stability case management for assessing, arranging, coordinating and
monitoring the delivery of individual services to facilitate housing stability;

(C) Mediation between the Program Participant and the landlord/owner to prevent loss of
current housing;

(D) Legal services for housing needs excluding immigration and citizenship matters,
matters related to mortgages, legal retainers and contingency fees; and

(E) Credit repair and resolution, excluding payment or modification of debts.

(3) Non-duplicative rental assistance may be provided for up to 24 months within any 306-
month period. Late payment penalties during the term of assistance are not eligible ESG
expenses. Rental assistance includes:

(A) Short-term rental assistance which is up to three months of rent, inclusive of
arrearages, late fees, last month’s rent; and

(B) Medium-term rental assistance which is more than three months of rent but not more
than 24 months of rent, inclusive of up to six months of arrearages, late fees, last month’s

rent.
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(i) Costs to participate in HMIS are eligible ESG costs. Eligible costs related to HMIS include:
(1) Hardware, software, equipment, office space, utility costs;
(2) Salary and staff costs for operation of HMIS, including technical support;

(3) HMIS training and overhead costs, including travel to HUD sponsored and approved
HMIS training programs and travel costs for staff to conduct intake;

(4) HMIS participation fees charged by the HMIS lead agency; and
(5) HMIS-comparable databases for victim services providers or legal services providers.
(j) Eligible administrative costs for ESG are:

(1) General management and oversight of the ESG award, excluding cost to purchase office
space;

(2) Provision of ESG training and costs to attend HUD-sponsored ESG training; and

(3) Costs to carry out required environmental reviews.

§7.33. Apportionment of ESG Funds.

(@) The Department will retain funds for Administrative activities. A portion of these
Administrative funds in an amount not to exceed .25 percent of the Department’s total allocation
of ESG funds may be retained by TDHCA to procure entities to administer a Local Competition
for funding within a CoC region. Funds for Administrative or Program Participant services may be
retained by TDHCA to subgrant specific ESG activities, such as legal services. Additionally, if the
Department receives ESG funding from HUD that has additional activity or geographic
restrictions, the Department may elect not to use the Allocation Formula. Retained funds are not
subject to the Allocation Formula.

(b) ESG funds not retained for the purposes outlined above will be made available by CoC region
based on an Allocation Formula. Allocation Formula factors noted in paragraphs (1)-(4) of this
subsection will be used to calculate distribution percentages for each CoC region as follows:

(1) Fifty percent weight will be apportioned to renter cost burden for Households with incomes
less than 30 percent Area Median Family Income (“AMFI”), as calculated in the U.S. Department
of Housing and Urban Development’s (‘HUD”) Comprehensive Housing Affordability Strategy;

(2) Fifty percent weight will be apportioned for the number of persons in poverty from the most
recent five-year estimate of the American Community Survey released by the U.S. Census Bureau;

(3) Fifty percent weight will be apportioned to point-in-time counts, which are annual counts of
sheltered and unsheltered persons experiencing homelessness on one day during the last two
weeks of January as required by HUD for CoCs; and

(4) Negative fifty percent weight will be apportioned based on a total of all ESG funding allocated
by HUD to local jurisdictions within the CoC region, and ESG funding awarded by the
Department within the region from the previous fiscal year.

(c) Each CoC region is allocated a minimum amount of $100,000. This is accomplished by taking
the amounts of all regions with over $100,000 during the initial allocation and redistributing a
proportional share to the regions with less than $100,000. If the Department distributes by
Allocation Formula less than the amount required to provide all regions with $100,000, than the
funds will be split evenly among the COC regions.
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(d) Those ESG funds allocated based on the formula in subsection (b) of this section will be made
available for the provision of Program Participant services, and will be made available through a
NOFA which may be released on an annual or biennial basis.

(1) Not more than 60 percent of allocated funds may be awarded for the provision of street
outreach and emergency shelter activities.

(2) Contract funding limits include the funding request for all Program Participant services
proposed in the Application, HMIS, and Administrative funds.

(A) Applicant must apply for an award amount of at least $50,000 and not more than $300,000
for all Program Participant services proposed in the Application.

(B) Funds awarded for HMIS are limited to 12 percent of the amount of funds awarded for
Program Participant services.

(C) Administrative activities are limited to three percent of the amount of funds awarded for
Program Participant services.

(e) ESG funds that have been deobligated by the Department or that have been voluntarily
returned from an ESG Contract may be reprogrammed at the discretion of the Department, and
are not included in the Allocation Formula or award process detailed in subsections (b)-(d) of this
section.

§7.34. Local Competition for Funds.

(a) TDHCA may procure contractors for the purpose of administering a local competition within a
CoC. The contractor selected will be the designated ESG Coordinator for the COC region or COC
regions in which a contract is awarded.

(b) Application materials, other than those created by the Department that will be utilized by an
ESG Coordinator during a CoC Local Competition are subject to Department review prior to the
Application acceptance period, and must not conflict with §7.33(d) of this subchapter. Applicants
recommended to the Department by the ESG Coordinator after a CoC Local Competition must
satisfy the general threshold criteria established in §7.36 of this subchapter, and establish
performance targets as required by §7.40 of this subchapter.

(c) The ESG Coordinator must submit Applications recommended for funding under the CoC
Local Competition to the Department prior to award recommendations being made by the
Department to its Board. The recommendations must utilize all funding available in the region,
unless all eligible Applications received are funded, and there is a remaining balance in the region.
An Applicant that applies in a Local Competition for funding is not eligible to be awarded funding
in the TDHCA funding competition.

(d)Applications not recommended by the ESG Coordinator for funding must be retained by the
ESG Coordinator for a minimum of five years in accordance with 24 CFR §576.500 and must be
made available to the Department upon request.

§7.35. Eligible Applicants.

(a) An eligible Subrecipient is a Unit of Local Government as defined by HUD in CPD Notice
17-10, or a Private Nonprofit Organization.

(b) The Department reserves the option to limit eligible Subrecipient entities in a given NOFA.
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§7.36. General Threshold Criteria under a Department NOFA.

(a) Applications submitted to the Department in response to a NOFA are subject to general
threshold criteria. Applications which do not meet the general threshold criteria or which cannot
resolve an administrative deficiency related to general threshold criteria are subject to termination.
Applicants applying directly to the Department to administer the ESG Program must submit an
Application on or before the deadlines specified in the NOFA, and must include items in
paragraphs (1)-(13) of this subsection:

(1) Application materials as published by the Department including, but not limited to, program
description, budget, and performance statement.

(2) An ESG budget that does not exceed the total amount available within the CoC region or
other geographic limitation, as applicable.

(3) A copy of the Applicant’s written standards that comply with the requirements of 24 CFR
§576.400 and certification of compliance with these standards. Any occupancy standard set by the
Subrecipient must not conflict with local regulations or Texas Property Code §92.010.

(4) A copy of the Applicant’s policy for termination of assistance that complies with the
requirements of 24 CFR §576.402 and certification of compliance with these standards.

(5) For a NOFA under the Allocation Formula, a Service Area which consists of at least the
entirety of one county or multiple counties within the CoC region under which Application is
made, unless a CoC region does not include an entire county. When the CoC region does not
encompass at least the entirety of one county, the Service Area must encompass the entire CoC
region. The Service Area selected within an Application must be fully contained within one CoC
region.

(6) Commitment in the budget to the provision of 100 percent Match, or request for a Match
waiver, as applicable. Match waivers will be considered by the Department based on the rank of
the Application. Applicants requesting an award of funds in excess of $50,000 are not eligible to
request or receive a Match waiver. In the event that the Match waivers requested exceed
$100,000, the waivers will be considered only for the highest scoring eligible Applications, subject
to availability of excess match provided by ESG Applicants. Applicants that do not receive the
waiver and are unable to provide a source of Match funding will be ineligible for an ESG award.

(7) For a NOFA under the Allocation Formula, evidence from the CoC Lead Agency in the
region that the Applicant consulted with the CoC in the preparation of their ESG application and
that the CoC Lead Agency agrees that the Application meets CoC priorities for serving persons
experiencing homelessness and/or persons At-risk of Homelessness.

(8) Applicant certification of compliance with State and federal laws, rules and guidance
governing the ESG Program as provided in the Application.

(9) Evidence of Data Universal Numbering System (DUNS) number for Applicant.
(10) Documentation of existing Section 501(c) tax-exempt status, as applicable;

(11) Completed previous participation review materials, as outlined in 10 TAC Chapter 1,
Subchapter C of this title (relating to Previous Participation) for Applicant.

(12) Local government approval per 24 CFR §576.202(a)(2) for Applicant that will be providing
shelter activities with ESG or as ESG Match, as applicable. This documentation must be
submitted no later than 30 calendar days after the Application submission deadline as specified in
the NOFA. If the documentation is not received by the Department within 30 calendar days of
the Application submission deadline, the emergency shelter funding components in the
Application will be removed from consideration in the Application review; the amount requested
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will be reduced by the amount that had been designated for emergency shelter funding; any points
requested for emergency shelter activities will be deducted from the self-score and final score; and
performance for emergency shelter component will be removed from expected deliverables.

(13) A resolution or other governing body action from the Applicant's direct governing body
which includes:

(A) Authorization of the submission of the Application;

(B) Title of the person authorized to represent the entity and who also has signature authority
to execute a Contract; and

(C) Date that the resolution was passed by the governing body, which must be within 12
months preceding the date the Application is submitted.

(b) An Application must be substantially complete when received by the Department. An
Application may be terminated if the Application is so unclear or incomplete that a thorough review
cannot reasonably be performed, as determined by the Department. Such Application will be
terminated without being processed as an administrative deficiency. Specific reasons for a
Department termination will be included in the notification sent to the Applicant but, because the
termination may occur prior to completion of the full review, will not necessarily include a
comprehensive list of all deficiencies in the Application. Termination of an Application may be
subject to {1.7 of this title, (relating to the Appeals Process).

§7.37. Application Review and Administrative Deficiency Process for Department NOFAs.

(a) The Department will accept Applications on an ongoing basis during the Application acceptance
period as specified in the NOFA. Applications will be reviewed for threshold criteria and selection
criteria, administrative deficiencies, and then ranked based upon the score of the Application as
determined by the Department upon completion of the review.

(b) The administrative deficiency process allows the Applicant to provide additional information
with regard to an Application after the Application acceptance period has ended, but only if it is
requested in writing by Department staff. Staff may request that an Applicant provide clarification,
correction, or non-material missing information to resolve inconsistencies in the original
Application or to assist staff in evaluating the Application. Staff will request such information via a
deficiency notice. Staff will send the deficiency notice via email and responses must be in kind
unless otherwise defined in the notice. A review of the Applicant's response may reveal that
additional administrative deficiencies are exposed or that issues initially identified as an
administrative deficiency are actually determined to be beyond the scope of an administrative
deficiency process, meaning that they are in fact matters of a material nature not susceptible to be
resolved. For example, a response to an administrative deficiency that causes a new inconsistency
which cannot be resolved without reversing or eliminating the need for the first deficiency response
would be an example of an issue that is beyond the scope of an administrative deficiency.
Department staff will make a good faith effort to provide an Applicant confirmation that an
administrative deficiency response has been received and/or that such response is satisfactory.
Communication from staff that the response was satisfactory does not establish any entitlement to
points, eligibility status, or to any presumption of a final determination that the Applicant has
tulfilled any other requirements as such is the sole determination of the Department’s Board.

(c) An Applicant may not change or supplement any part of an Application in any manner after
submission to the Department, except in response to a direct written request from the Department
to remedy an administrative deficiency or by amendment of an Application after the Board
approval of an ESG award. An administrative deficiency may not be cured if it would, in the
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Department's determination, substantially change an Application including score, or if the
Applicant provides any new unrequested information to cure the deficiency.

(d) The time period for responding to a deficiency notice commences on the first day following the
deficiency notice date. If an administrative deficiency is not resolved to the satisfaction of the
Department by 5:00 p.m. on the seventh calendar day following the date of the deficiency notice,
then one point shall be deducted from the selection criteria score for each additional day the
deficiency remains unresolved. If administrative deficiencies are not resolved by 5:00 p.m. Austin
local time on the fourteenth calendar day following the date of the deficiency notice, then the
Application shall be terminated.

§7.38. Award and Funding Process for Allocated Funds.

(a) An Applicant recommended to the Department by the ESG Coordinator after a Local
Competition may be awarded funding, pending Previous Participation Review and Board approval.
If the Applicant does not meet the requirements of the Previous Participation Review or the Board
does not approve the recommendations of the ESG Coordinator, if there is another scheduled
Board meeting before the Department must commit funding in accordance with 24 CFR
§576.203(a)(1)(1), the Department will provide the ESG Coordinator the option to revise the list of
recommended Applicants and recommended award amounts in order to still recommend awards
for the full amount of funding in the region. If there are any funds in a CoC region for which an
ESG Coordinator administered the CoC Local Competition process that are not recommended for
an award by the ESG Coordinator or not approved by the Board, and there are no other Applicants
in the COC region or the Department must commit funding in accordance with 24 CFR
§576.203(2)(1)(1), these funds will be added into other resources as described in subsection (j) of this
section.

(b) An Application may by submitted requesting funds for Program Participant services under street
outreach, emergency shelter, homeless prevention, and/or rapid re-housing, per §7.33(d) of this
subchapter. Each Application submission will include one uniform Application with information
applicable across all Program Participant service types, and then information on each Program
Participant service requested. Each Program Participant service reflected in an Application will be
treated as a separate Application, assigned a separate Application number per service type, and will
be scored and ranked separately for each service type selected. Applicants may be awarded funds
for one or more Program Participant services in accordance with this section. Because each
Program Participant service is reviewed separately and competes separately, an award of funds for
provision of one Program Participant service does not affect an award of funds in any other
Program Participant service reflected in that same Application submission.

(c) Applications submitted directly to the Department for consideration in COC areas in which
there is not an ESG Coordinator will receive points based on experience, program design, budget,
previous performance, collaboration, and performance measures. Applications will be scored and
ranked based on selection criteria described in this subchapter.

(d) Applicants will be required to submit a self-score within the Application. In no event will the
points awarded to the Applicant exceed the point value of the self-score in any selection criterion.

(e) Tie breakers. Each Application submitted to the Department shall be assighed a number
between one and the total number of applications. The number assignment will be determined in a
random selection process to occur immediately following the close of the application acceptance
period, and Applicants will be notified of said number assignment as soon as possible thereafter.
The randomly assigned numbers will be used to resolve ties, with the highest assigned number
having the highest priority.
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(f) Partial awards. In order to maintain funding within the Allocation Formula amounts designated
for each COC region as determined in this subchapter, an Applicant may be offered a partial award
of their requested funds. An Applicant offered a partial award of funds must confirm their
acceptance of a partial award, and submit updated information related to the reduction within seven
calendar days following the date of notification. Scoring criteria may be updated based on the
reduced funding request, but any changes to the scoring criteria must allow the Application to
maintain its rank.

(g) Funding will be recommended first for Applicants within the CoC region up to the Allocation
Formula amount designated for the COC region as determined in this subchapter.

(1) Eligible Applications will be ranked in descending order by score within the CoC region which
the Application proposes to serve. Paragraph (e) of this section will be used to determine the
priority of tied scores.

(2) ESG funds allocated to each CoC region will be awarded starting with the highest ranking
Application and continue until the funds allocated for that CoC region are fully utilized, but not
exceeded, or until the Applicant for the last application to be recommended in the region declines
an offer of a partial award.

(3) Applications proposing street outreach or emergency shelter will be ranked alongside all
Applications in the region, however a recommendation for a full award of an Application for
street outreach or emergency shelter will not be made through the first level of funding if funding
recommendations in the CoC region for street outreach and emergency shelter will exceed 60
percent of the funding available in the CoC region. Applications proposing street outreach and
emergency shelter services but causing awards for such services in the region to exceed 60 percent
of the available funding in the region, will be offered a partial award of up to the amount
remaining to reach 60 percent for the region. If no funds remain available that would not exceed
00 percent at the regional level for a partial award, or if they decline such partial award, the
Application will be passed over and recommendation of funding would proceed to the next
highest scoring application(s) in the region in order to fully fund the Formula Allocation amount
for the region. Applications that were passed over for funding may be eligible to compete in the
second level of the award process described in subsection (h) of this section, if no more than 60
percent of funds have been awarded for street outreach and emergency shelter in the total
allocated funds.

(4) A partial award may be offered to the last highest ranking Application which is otherwise
eligible for funding within the CoC region to ensure that the amount of funds recommended for a
region does not initially exceed the amount identified in the Formula Allocation.

(A) The Applicant or Applicants that accept an offer of a partial award may be required to
amend the Application if the reduction in funds is expected to impact scored items and to
adjust performance deliverables based on the reduced amount of funding. The revised score
based on the partial award must still ensure the Application ranking would not be affected. If a
partial award or the Applicant’s subsequent adjustments results in a reduced score that alters
their scoring rank within the CoC region, the opportunity to be funded from the first level of
funding recommendations will not be offered to the Application.

(B) The Applicant may decline the partial award of funds and instead request to be included for
consideration in the second level of funding recommendations.

(h) The second level of recommendations is available only to Applications in CoC regions where
the initially allocated funds were not fully awarded under the first level of recommendations.
Remaining funds after the completion of the first level of funding will be collapsed from CoC
regions which had insufficient eligible Applications to utilize the enitre Allocation Formula amount.
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This collapse of funds will be made available to Applicants within each of the CoC regions that are
determined to be underfunded based on total award recommendations within the CoC, and their
respective Allocation Formula amount. Applications eligible for an award will be ranked first by the
degree to which their CoC region was underfunded, and then by Application score.

(1) The Department will determine the degree to which a CoC region is underfunded by dividing
the total funds recommended through the first level of funding recommendation by the amount
of funds that were initially allocated to the CoC region according to the Allocation Formula.
Regions where this percentage is greater than zero and less than 100 will be ranked in order, such
that the lowest percentage funded is the highest degree underfunded and therefore has the highest
priority. Subsection (e) of this section will be used to determine the outcome of tied scores. The
highest ranking unfunded Applicant in the most underfunded region will be recommended for an
award of full funding if sufficient funds remain available for funding or a partial award of funds if
an insufficient statewide balance remains.

(2) Applications proposing street outreach or emergency shelter will be ranked alongside all
Applications. If 60 percent of the total allocated funding available has been awarded to
Applications proposing street outreach and emergency shelter, Applications proposing these
activities will not be recommended, and will be passed over to fund Applications proposing
homeless prevention or rapid re-housing.

(A) An Application which is otherwise eligible for funding within the second level, except that
requested funds exceed the amount available for street outreach and emergency shelter, may be
offered a partial award of funds. In no event shall the partial award cause the Department to
award funds in excess of 60 percent of allocated funds for street outreach and emergency
shelter.

(B) An Applicant that accepts an offer of a partial award may be required to amend the
Application if the reduction in funds is expected to impact scored items and to adjust
performance deliverables based on the reduced amount of funding. The revised score based on
the partial award must still ensure the Applications ranking would not be affected. If a partial
award or the Applicant’s subsequent adjustments result in a reduced score that alters their
scoring rank within this second level of funding recommendations, the opportunity to be
funded from this second level of recommendations will not be offered to this Applicant.

(3) As long as collapsed funds remain available, the process continues with the next highest
ranked unfunded Application within the highest underfunded region receiving a recommendation
for an award. When more than one CoC region is equally underfunded, the CoC region with the
highest ranked unfunded Application will first be offered the funding. It is anticipated that only
one Application will be funded per underserved CoC region during the second level of
recommendations, but the process will continue until the earlier of all CoC regions with sufficient
eligible Applicants are recommended for funding up to their Allocation Formula amount, or no
collapsed funds remain. If an Applicant declines the final offer of a partial award, or is unable to
maintain their rank within their region, then the next highest ranked unfunded Application in the
region will have an option to receive the remaining funds. This offer will be made only one time
per region in the second level of recommendations. If no other eligible Application exist, the next
most underfunded regions highest application will be offered the funds. Any funds remaining
after all underfunded regions have had the opportunity to be fully funded will be utilized in the
third level of funding recommendations.

(i) If any funds remain after recommendations for all eligible Applications in the second level of
recommendations is completed, such funds shall collapse and be made available statewide.
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(1) All eligible Applications not recommended to be awarded under the first two levels of funding
recommendations will be ranked in descending order of score with the highest scoring unfunded
Application, regardless of region, having the highest priority rank. Paragraph (e) of this section
will be used to determine the outcome of tied scores.

(2) Funds will be awarded in this level of funding starting with the highest ranked Application and
continuing until no funds remain available to award or until there are no eligible Applications left
to be recommended for funding.

(3) Applications proposing street outreach or emergency shelter will be ranked alongside all
Applications. If the 60 percent of the allocated funds has been awarded to Applications proposing
street outreach and emergency shelter, Applications proposing these activities will not be
recommended and will be passed over to fund Applications proposing homeless prevention or
rapid re-housing. (4) The final award in the third level of recommendations and the 60 percent
capped street outreach and emergency shelter funding may be a partial award if an Application
cannot be fully funded.

(A) An Applicant that accepts an offer of a partial award may be required to amend the
Application if the reduction in funds is expected to impact scored items and to adjust
performance deliverables based on the reduced amount of funding. The revised score based on
the partial award must still ensure the Application’s ranking would not be affected

(B) The Applicant may decline a partial award of funds. Applicants that decline a partial award
of funding within the statewide competition will be withdrawn from competition, as there are
not sufficient remaining funds to award the Application.

(C) If a partial award or the Applicant’s subsequent adjustments result in a reduced score that
alters the scoring rank or an Applicant declines a partial award, the next highest ranked
Application will be presented with the opportunity to be funded. This offer will be made only
one time per region in the third level of recommendations.

() If there are still funds available after the third level of recommendations, the Department may
offer and recommend award amounts in excess of the funds requested and in excess of the award
amount limits identified in §7.33(c) of this subchapter (relating to Apportionment of ESG Funds),
starting with the highest scoring Applications already identified to be recommended for an award,
not to exceed an award more than 50 percent greater than their original request. The Department
will provide notice of the proposed increase to the impacted Applicants. The budget and
Performance targets would increase proportionally to the additional funding received. An Applicant
will have the opportunity to accept or reject the recommendation for increased funding prior to
final award by the Department.

(k) In the event that the Department elects to include a provision to award funds biennially, the
distribution of funding for the second funding cycle is contingent upon the amount of the ESG
allocation granted to the Department in the subsequent federal fiscal year. An ESG Subrecipient
that does not satisfy the requirements of the Previous Participation Review or is not approved by
the Department’s Governing Board is ineligible for funding. An ESG Subrecipient may have the
right to appeal funding decisions per 10 TAC 1.7 (relating to the Appeals Process). When the total
amount of ESG funding in the subsequent year is less than 100 percent of the first year’s funding,
awards will be reduced proportionally.

(1) When the total amount of ESG funding in the subsequent year’s Allocation Formula is greater
than 100 percent of the first year funding or if there are funds available from reduced awards, the
additional funding will be used first to increase any partial awards to ESG Subrecipients that have
met their first Expenditure benchmark. The funds will be divided by the number of ESG
Subrecipients with partial awards who met the first Expenditure benchmark in year one. This
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amount or the amount needed to increase the partial awards up to the original Application
request, whichever is less, will be offered to these Subrecipients. If this process results in one or
more Subrecipients receiving funds adequate to fulfill the original Application request, the funds
in excess of the full award amount will be offered again to the remaining Subrecipients with a
partial award. This process will continue until all partial awards of these Subrecipients are funded
up to the original Application request, or until funds are exhausted.

(2) Funds remaining after the partial award increase under paragraph (1) of this subsection will be
awarded to ESG Subrecipients in proportion to the ESG allocation. The budget and Performance
targets would be adjusted proportionally to the funding. If the subsequent year allocation (after
subtracting the amounts allocated under subparagraph (1) of this section) is equal to or less than
150 percent of the first year of allocation, ESG Subrecipients may be offered an award of funds
not to exceed 150 percent of their first award of funding under the NOFA.

(3) Funds remaining after increasing ESG Subrecipients to 150 percent of their original award will
be offered to fully or partially fund the next highest ranking Applications from the ESG
competition for a 12-month period

(1) The Department reserves the right to negotiate the final Contract amount and local Match with a
Subrecipient.

§7.39. Uniform Selection Criteria.

(a) An Application for funding allocated in accordance with §7.33(b) (relating to Apportionment of
ESG Funds) and made to the Department may be awarded points under the following uniform
selection criteria. The total of the score under this part will be the uniform Application score. The
uniform Application score will be comprised of points awarded under each of the following criteria:

(1) Homeless participation. An Application may receive a maximum of three points for the
participation of persons who are Homeless in the Applicant’s program design. Points may be
earned under subparagraphs (A) and (B) of this paragraph for a total of up to three points.

(A) An Application may receive a maximum of two points when at least one person who is
Homeless or formerly Homeless is a member of or consults with the Applicant’s policy-making
entity for facilities, services, or assistance under ESG; and

(B) An Application may receive a maximum of one point when at least one person who is
Homeless or formerly Homeless assists in constructing, renovating, or maintaining the
Applicant’s ESG facilities.

(2) Organizational or management experience. An Application may receive a maximum of eight
points for the Applicant’s or its management’s experience administering federal or State
programs.

(A) An Application may receive a maximum of six points for Applicant’s or its management
staff with one to five years of experience; or

(B) An Application may receive a maximum of eight points for an Applicant or its management
staff with six or more years of experience.

(3) Percentage of prior ESG awarded funds expended. An Application may receive a maximum of
five points for the Applicant’s past expenditure performance of ESG funds proportionate to the
award of funds from TDHCA to the Applicant. This will apply to any and all ESG Contract(s)
administered by the Applicant that were subject to the second Expenditure benchmark or closed
within 12 months prior to the date of the Application deadline established in the by the
Department. Contract Expenditures will be averaged among all ESG Contracts that were closed
within 12 months of the Application deadline, or met the second Expenditure benchmark
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without requiring an amendment if the Applicant was awarded multiple Contracts. The
percentage of ESG funds expended will be calculated utilizing the amount of the Contract as of
its closing or the second Expenditure benchmark as stated in the Contract prior to amendments,
except where the Applicant voluntarily return funds in accordance with this subchapter.
Expenditure will be defined as the Applicant having reported the funds as expended. Applications

may receive:

(A) Three points if the Applicant expended 91-94 percent of its prior ESG Contract funds as of
its closing or the second Expenditure benchmark as stated in the Contract prior to
amendments;

(B) Four points if the Applicant expended 95 percent to less than 100 percent of its prior ESG
Contract funds as of its closing or the second Expenditure benchmark as stated in the Contract
prior to amendments; or

(C) Five points if the Applicant expended 100 percent of its prior ESG Contract funds as of its
closing or the second Expenditure benchmark as stated in the Contract prior to amendments.

(4) Contract History on Reporting and percentage of Outcomes. An Applicant may receive a
maximum of five points for its prior timeliness of reports and performance achieved for
previously awarded ESG Contract(s) that met the second Expenditure benchmark or closed
within 12 months prior to the date of the Application deadline established by the Department.
Points may be requested under all of the subparagraphs (A) to (E) of this paragraph not to exceed
a total of five points. The Outcome percentages will be averaged among all prior ESG Contracts
that met the second Expenditure benchmark or closed within 12 months prior to the date of the
Application deadline to determine the final percentage amount for this scoring criterion.
Applications may receive points as follows:

(A) One point if the Applicant submitted the last three reports on or before the Contract end
date within the reports’ respective reporting deadlines;

(B) One point if the Applicant met 100 percent or more of their street outreach target of
persons exiting to temporary or transitional or permanent housing destination;

(C) One point if the Applicant met 100 percent or more of their emergency shelter exits to
permanent housing;

(D) One point if the Applicant met 100 percent or more of their Homeless prevention target
for maintaining housing for three months or more; and

(E) One point if the Applicant met 100 percent or more of their rapid re-housing target for
maintaining housing for three months or more.

(5) Monitoring history. Applications may receive a maximum of five points for the Applicant’s
previous monitoring history. The Department will consider the monitoring history for three years
before the date that Applications are first accepted under the NOFA when determining the points
awarded under this criterion. Findings that were subsequently rescinded will not be considered
Findings for the purposes of this scoring criterion. Applications may be limited to a maximum of:

(A) Five points if the Applicant has not received any monitoring Findings, including Applicants
with no previous monitoring history;

(B) Not more than three points if the monitoring history has a close-out letter that included
Findings but the Findings were not related to Household eligibility or violations of procurement
requirements;

(C) Not more than two points if the monitoring history has a close-out letter that included
Findings related to Household eligibility; or
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(D) Not more than one point if the monitoring history has a monitoring close-out letter that
included Findings related to violations of procurement requirements.

(E) Zero points may be requested under this criterion if the Applicant received a Finding
resulting in disallowed costs in excess of $5,000 which required repayment to the Department.

(6) Priority for certain communities. Applications may receive two points if at least one Colonia,
as defined in Tex. Gov’t Code §2306.083, is included in the Service Area identified in the
Application. Applicants awarded points under this criterion will be contractually required to
maintain a Service Area that includes at least one Colonia as identified on the Office of Attorney
General’s website.

(7) Previously unserved areas. Applications may receive a maximum of 10 points for provision of
ESG services if at least one county in the Service Area included in the Application has not
received ESG funds from the Department or directly from HUD within the previous federal
funding year for services. Applications may receive a maximum of:

(A) Five points if at least one county within the Service Area as stated in the Application did not
receive an award of ESG funds from the Department within the previous federal funding year;
or

(B) Ten points if no portion of the Service Area has received ESG funds within the previous
federal funding year.

§7.40. Program Participant Services Selection Criteria.

(a) An Application for funding allocated under §7.33(b) of this subchapter (relating to
Apportionment of ESG Funds), and made to the Department, may be awarded points for Program
Participant services under each category. Points awarded for Program Participant services will be
separately tabulated and added to the uniform Application score to determine a score for each of
the Program Participant services Applications submitted. All scoring criteria that are based upon
measurable future performance expectations will be measured and expected to be fulfilled by being
included as a performance requirement in the Contract should the Application be awarded funds.

(b) Street outreach. An Application proposing street outreach may receive points under the
following criteria:

(1) Street outreach CoC collaboration. Applications may receive up to 10 points for support from
the CoC under which the Application is submitted. Applications may receive a maximum of:

(A) Three points based on an “approved” rating from the CoC;
(B) Seven points based on “recommended” rating from the CoC; and
(C) Ten points based on a “strongly recommended” rating from the CoC.

(2) Matching funds for street outreach. An Application may receive a maximum of three points if
the Applicant commits Matching funds equal to or greater than 110 percent of the total ESG
funds requested for street outreach.

(3) Street outreach serving Homeless Subpopulations. An Application may receive a maximum of
five points by proposing to serve persons who are in a Homeless Subpopulation, as defined in
§7.2(b)(34) of this chapter (relating to Definitions). An Applicant providing street outreach may

receive a maximum of:

(A) One point based on a minimum target of 70 percent of persons served who are in one or
more Homeless Subpopulation;
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(B) Two points based on a minimum target of 80 percent of persons served who are in one or
more Homeless Subpopulation;

(C) Three points based on a minimum target of 90 percent of persons served who are in one or
more Homeless Subpopulation;

(D) Four points based on a minimum target of 95 percent of persons served who are in one or
more Homeless Subpopulation;

(E) Five points based on a minimum target of 100 percent of persons served who are in one or
more Homeless Subpopulation;

(4) Street outreach temporary/transitional/permanent housing. An Application may receive a
maximum of five points based on the percentage of persons targeted to be served with street
outreach who will be placed in temporary, transitional or permanent housing. An Application may
receive a maximum of:

(A) Two points based on a minimum target of 25 percent of persons served with street
outreach who will be placed in temporary housing;

(B) Three points based on a minimum target of 35 percent of persons served with street
outreach who will be placed in temporary housing;

(C) Four points based on a minimum target of 45 percent of persons served with street
outreach who will be placed in temporary housing; or

(D) Five points based on a minimum target of 55 percent of persons served with street
outreach who will be placed in temporary housing.

(5) Street outreach services. An Application may receive a maximum of five points based on the
number of street outreach services provided through ESG or other funds including engagement,
case management, emergency health services, emergency mental health services, and
transportation services. Emergency health services and emergency mental services may only be
provided by ESG funds if these services are inaccessible or unavailable within the area. An
Application may receive a maximum of:

(A) Two points if the Applicant provides street outreach engagement and case management;

(B) Three points if the Applicant provides street outreach engagement and case management,
and one other service;

(C) Four points if the Applicant provides street outreach engagement and case management,
and two other services; or

(D) Five points if the Applicant provides street outreach engagement and case management,
and three other services.

(6) Experience providing street outreach. An Application may receive a maximum of 10 points
based on the Applicant’s experience providing street outreach services.

(A) Two points if the Applicant has provided street outreach for up to two years;

(B) Four points if the Applicant has provided street outreach for up to four years;

(C) Six points if the Applicant has provided street outreach for up to six years;

(D) Eight points if the Applicant has provided street outreach for up to eight years; or
(E) Ten points if the Applicant has provided street outreach for 10 or more years.

(c) Emergency shelter. An Application proposing emergency shelter may receive points under the

following criteria:
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(1) Emergency shelter CoC collaboration. Applications may receive up to 10 points for support
from the CoC under which the Application is submitted. Applications may receive a maximum
of:

(A) Three points based on an “approved” rating from the CoC;
(B) Seven points based on “recommended” rating from the CoC; and
(C) Ten points based on a “strongly recommended” rating from the CoC.

(2) Matching funds for emergency shelter. An Application may receive a maximum of three
points if the Applicant commits Matching funds equal to or greater than 110 percent of the total
ESG funds requested for emergency shelter.

(3) Emergency Shelter serving Homeless Subpopulations. An Application may receive a
maximum of five points by proposing to serve persons who are in a Homeless Subpopulation, as
defined in §7.2(b)(34) of this chapter (relating to Definitions). An Applicant providing emergency
shelter may receive a maximum of:

(A) One point based on a minimum target of 70 percent of persons served who are in one or
more Homeless Subpopulation;

(B) Two points based on a minimum target of 80 percent of persons served who are in one or
more Homeless Subpopulation;

(C) Three points based on a minimum target of 90 percent of persons served who are in one or
more Homeless Subpopulation;

(D) Four points based on a minimum target of 95 percent of persons served who are in one or
more Homeless Subpopulation; or

(E) Five points based on a minimum target of 100 percent of persons served who are in one or
more Homeless Subpopulation;

(4) Emergency shelter permanent housing. An Applicant may receive a maximum of five points
based on the percentage of persons served with emergency shelter targeted to be placed in
permanent housing. An Application may receive a maximum of:

(A) Two points based on a minimum target of 25 percent of persons served with emergency
shelter who will be placed in permanent housing;

(B) Three points based on a minimum target of 35 percent of persons served with emergency
shelter who will be placed in permanent housing;

(C) Four points based on a minimum target of 45 percent of persons served with emergency
shelter who will be placed in permanent housing; or

(D) Five points based on a minimum target of 55 percent of persons served with emergency
shelter who will be placed in permanent housing.

(5) Emergency shelter services. An Applicant may receive a maximum of five points based on the

number of emergency shelter services provided through ESG or other funds, as listed in 24 CFR
§576.102. Emergency shelter services include case management, child care, education services,
employment assistance and job training, outpatient health services, legal services, life skills
training, outpatient mental health services, outpatient substance abuse treatment services, and
transportation. Outpatient health services, mental services, and substance abuse treatment
services should only be provided by ESG funds if these services are otherwise inaccessible or
unavailable within the Service Area. This selection criterion will become a contractual requirement
if the Applicant is awarded a Contract. An Application may receive a maximum of:
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(A) Two points if the Applicant provides case management and two of the other services;

(B) Three points if the Applicant provides case management and three of the other services;
(C) Four points if the Applicant provides case management and four of the other services; or
(D) Five points if the Applicant provides case management and five of the other services.

(6) Experience providing emergency shelter. An Application may receive a maximum of 10 points
based on the Applicant’s experience providing emergency shelter services.

(A) Two points if the Applicant has provided emergency shelter for up to two years;

(B) Four points if the Applicant has provided emergency shelter for up to four years;

(C) Six points if the Applicant has provided emergency shelter for up to six years;

(D) Eight points if the Applicant has provided emergency shelter for up to eight years; or
(E) Ten points if the Applicant has provided emergency shelter for 10 or more years.

(d) Homeless prevention. An Application proposing homeless prevention may receive points under
the following criteria:

(1) Homeless prevention CoC collaboration. An Application may receive a maximum of 10 points
for support from the CoC under which the Application is submitted. An Application may receive
a maximum of:

(A) Three points based on an “approved” rating from the CoC;
(B) Seven points based on “recommended” rating from the CoC; and
(C) Ten points based on a “strongly recommended” rating from the CoC.

(2) Matching funds for homeless prevention. An Application may receive a maximum of three
points if the Applicant commits Matching funds equal to or greater than 110 percent of the total
ESG funds requested for homelessness prevention.

(3) Homelessness prevention serving Homeless Subpopulations. An Application may receive a
maximum of five points by proposing to serve persons who are in a Homeless Subpopulation, as
defined in §7.2(b)(34) of this Chapter (relating to Definitions). An Applicant providing
homelessness prevention may receive a maximum of:

(A) One point based on a minimum target of 70 percent of persons served who have one or
more special needs;

(B) Two points based on a minimum target of 80 percent of persons served who have one or
more special needs;

(C) Three points based on a minimum target of 90 percent of persons served who have one or
more special needs;

(D) Four points based on a minimum target of 95 percent of persons served who have one or
more special needs; or

(E) Five points based on a minimum target of 100 percent of persons served who have one or
more special needs.

(4) Homeless prevention maintaining housing. An Application may receive a maximum of five
points based on the percentage of persons served with Homelessness prevention who are targeted
to maintain their housing for three months or more after program exit. Applications may receive
a maximum of:
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(A) Two points based on a minimum target of 40 percent of persons served with homelessness
prevention maintaining housing for three months;

(B) Three points based on a minimum target of 50 percent of persons served with homelessness
prevention maintaining housing for three months;

(C) Four points based on a minimum target of 60 percent of persons served with homelessness
prevention maintaining housing for three months; or

(D) Five points based on a minimum target of 70 percent of persons served with homelessness
prevention maintaining housing for three months.

(5) Homeless prevention services and rental assistance. An Application may receive a maximum
of five points based on the number of homeless prevention services and type of rental assistance
provided through ESG or other funds. Homeless prevention services and rental assistance
include rental application fees, security deposits and last month’s rent, utility payments/deposits,
moving costs, housing search and placement, housing stability case management, mediation, legal
services, credit repair, short-term rental assistance, and medium-term rental assistance. An
Application may receive a maximum of:

(A) Two points if the Applicant provides housing stability case management and three of the
other services or rental assistance;

(B) Three points if the Applicant provides housing stability case management and four of the
other services or rental assistance;

(C) Four points if the Applicant provides housing stability case management and five of the
other services or rental assistance;

(D) Five points if the Applicant provides housing stability case management and six of the
other services or rental assistance;

(6) Experience providing homeless prevention or rental assistance services. An Application may
receive a maximum of 10 points based on the Applicant’s experience providing homeless
prevention or tenant-based rental assistance services.

(A) Two points if the Applicant has provided homeless prevention or tenant-based rental
assistance services for up to two years;

(B) Four points if the Applicant has provided homeless prevention or tenant-based rental
assistance services for up to four years;

(C) Six points if the Applicant has provided homeless prevention or tenant-based rental
assistance services for up to six years;

(D) Eight points if the Applicant has provided homeless prevention or tenant-based rental
assistance services for up to eight years; or

(E) Ten points if the Applicant has provided homeless prevention or tenant-based rental
assistance services for 10 or more years.
(e) Rapid re-housing. An Application proposing rapid re-housing may receive points under the
following criteria:
(1) Rapid re-housing CoC collaboration. An Application may receive up to 10 points for support

from the CoC under which the Application is submitted. Applications may receive a maximum
of:

(A) Three points based on an “approved” rating from the CoC;

(B) Seven points based on “recommended” rating from the CoC; and
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(C) Ten points based on a “strongly recommended” rating from the CoC.

(2) Matching funds for rapid re-housing. Applications may receive a maximum of three points if
the Applicant commits Matching funds equal to or greater than 110 percent of the total ESG
funds requested for rapid re-housing.

(3) Rapid re-housing serving Homeless Subpopulations. An Application may receive a maximum
of five points by proposing to serve persons who are in a Homeless Subpopulation, as defined in
10 TAC §7.2(b)(34) (relating to Definitions). Applicants providing rapid re-housing may receive a
maximum of:

(A) One point based on a minimum target of 70 percent of persons served who are in one or
more Homeless Subpopulation;

(B) Two points based on a minimum target of 80 percent of persons served who are in one or
more Homeless Subpopulation;

(C) Three points based on a minimum target of 90 percent of persons served who are in one or
more Homeless Subpopulation;

(D) Four points based on a minimum target of 95 percent of persons served who are in one or
more Homeless Subpopulation; or

(E) Five points based on a minimum target of 100 percent of persons served who are in one or
more Homeless Subpopulation.

(4) Rapid re-housing maintaining housing. Applicants may receive a maximum of five points
based on the percentage of persons served with rapid re-housing targeted to maintain their
housing for three months or more after program exit. Applications may receive a maximum of:

(A) Two points based on a minimum target of 40 percent of persons served with rapid re-
housing maintaining housing for three months;

(B) Three points based on a minimum target of 50 percent of persons served with rapid re-
housing maintaining housing for three months;

(C) Four points based on a minimum target of 60 percent of persons served with rapid re-
housing maintaining housing for three months; or

(D) Five points based on a minimum target of 70 percent of persons served with rapid re-
housing maintaining housing for three months.

(5) Rapid re-housing services and rental assistance. Applicants may receive a maximum of five
points based on the number of rapid re-housing services and type of rental assistance provided
through ESG or other funds. Rapid re-housing services and rental assistance include rental
application fees, security deposits/last month’s rent, utility payments/deposits, moving costs,
housing search and placement, housing stability case management, mediation, legal services, credit
repair, short-term rental assistance, medium-term rental assistance. Applications may receive a
maximum of:

(A) Two points if the Applicant provides housing stability case management and three of the
other services or rental assistance;

(B) Three points if the Applicant provides housing stability case management and four of the
other components;

(C) Four points if the Applicant provides housing stability case management and five of the
other components; or

(D) Five points if the Applicant provides housing stability case management and six of the
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other components.

(6) Experience providing rapid re-housing or tenant-based rental assistance services. Applications
may receive a maximum of 10 points based on the Applicant’s experience providing homeless
prevention or tenant-based rental assistance services.

(A) Two points if the Applicant has provided rapid re-housing or tenant-based rental assistance
services for up to two years;

(B) Four points if the Applicant has provided rapid re-housing or tenant-based rental assistance
services for up to four years;

(C) Six points if the Applicant has provided rapid re-housing or tenant-based rental assistance
services for up to six years;

(D) Eight points if the Applicant has provided rapid re-housing or tenant-based rental
assistance services for up to eight years; or

(E) Ten points if the Applicant has provided rapid re-housing or tenant-based rental assistance
services for 10 or more years.

§7.41. Contract Term, Expenditure Benchmarks, and Return of Funds.

(a) The Contract Term for allocated funds may not exceed twelve months under a one-year funding
cycle. The initial Contract Term for allocated funds and may not exceed 12 months under a two-
year funding cycle, but may be amended to include an additional 12 months if allocated funds are
awarded to the Applicant in the second year of the funding cycle. The Contract Term for a two-year
funding cycle shall not exceed 24 months, as amended, unless an extension has been granted in
accordance with this section.

(b) Expenditure benchmarks are ineligible for extension, except that an extension may be granted
for expenditure benchmark two or four. A request to extend an expenditure benchmark must
support that the extension is necessary to provide services required under the Contract, must
evidence good cause for failure to meet the benchmark, and is subject to approval by the
Department.

(1) The Division Director or his or her designee may approve an extension to the Contract Term
or Expenditure benchmark two or four that do not exceed one month.

(2) The Executive Director or his or her designee may approve an extension to the Contract
Term or Expenditure benchmark two or four that does not exceed three months.

(3) If the Subrecipient requests to extend the Contract Term or Expenditure benchmark for more
than three months, but less than six months, Board approval is required. Extensions for greater
than six months may not be granted.

(4) Extensions will be considered on a cumulative basis.

(c) Expenditure benchmarks for 12 or 24 month Contracts are listed in paragraphs (1)—(4) of this
paragraph, unless otherwise stated in the Contract as amended. For Contracts with a 12-month
term, the third and fourth Expenditure benchmarks do not apply.

(1) Expenditure benchmark one: Subrecipient is required to have reported expenditures in its
Monthly Expenditure Reports reflecting at least 50 percent of the Contracted funds by month
nine of the original Contract Term. A Subrecipient that has not met the first Expenditure
benchmark must submit a plan to the Department evidencing the ability of the Subrecipient to
expend the remaining funds by month twelve of the original Contract Term.

(2) Expenditure benchmark two: A Subrecipient is required to have reported expenditures in its
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first 12 Monthly Expenditure Reports reflecting at least 100 percent of the Contracted funds. A
Subrecipient that has not met the second Expenditure benchmark, or that has not timely
submitted Monthly Expenditure Reports, is subject to deobligation of funds.

(3) Expenditure benchmark three: A Subrecipient awarded funds in the second year of a two-
year funding cycle is required to have reported expenditures in its Monthly Expenditure Reports
reflecting at least 75 percent of the Contracted funds by month 21 of the amended Contract.
Subrecipients that have not met the third Expenditure benchmark evidencing the ability of the
Subrecipient to expend the remaining funds by end of the amended Contract Term.

(4) Expenditure benchmark four: Subrecipients awarded funds in the second year of a two-year
funding cycle are required to have reported expenditures in its last Monthly Expenditure Report
reflecting at least 100 percent of the Contracted funds expended. Funds remaining after the
deadline for submission of the last Monthly Expenditure Report are subject to deobligation of
funds.

(d) Funds remaining at the end of Contract’s close out period will be automatically deobligated.
Deobligation of funds may affect future funding recommendations.

(e) Prior to the Expenditure benchmarks two and four, as applicable, a Subrecipient may submit a
written request to voluntarily return some or all of its funds to the Department, if the Subrecipient
expects it will not fully expend and wishes to avoid deobligation or a reduced second funding cycle
if awarded during a two-year cycle. Voluntary return of funds prior to the Expenditure benchmark
will not impact future funding recommendations.

(f) The Department may request information regarding the performance or status of a Contract
prior to a Contract benchmark, or at various times during the term of a Contract. Subrecipient
must respond within the time limit stated in the request. Prolonged or repeated failure to respond
may result in suspension of funds, default of the Contract, and ultimately in termination of the
Contract by the Department.

(g) If additional funds become available through deobligated amounts from an award made under
the allocation formula or program income generated from an award made under the allocation
formula, the funds will be offered to the ESG Subrecipients with active contracts with the highest
expenditure rate, as of the most recent Monthly Expenditure Report. These funds will be offered
first to the ESG Subrecipients within the CoC region from which the additional funds became
available, and then available statewide. The funds may increase the Contract of an ESG
Subrecipient one time by up to 25 percent of the original Contract amount. Upon Board Approval,
the Department may elect to reallocate retained funds by this method.

§7.42. General Administrative Requirements.

(a) Subrecipient must have written policies and procedures to ensure that sufficient records are
established and maintained to enable a determination that ESG requirements are met. The written
standards must be applied consistently for all Program Participants. Written policies must include,
but not be limited to Inclusive Marketing outlined in §7.10 of this chapter.

(b) Subrecipient must obtain the correct level of environmental clearance prior to expenditure of
ESG funds. Activities for which the Subrecipient does not propetly complete the Department's
environmental review process are ineligible, and funds will not be reimbursed or will be required to
be repaid.

(c) Subrecipient is prohibited from charging occupancy fees for emergency shelter supported by
funds covered by this subchapter.

(d) If a Private Nonprofit Organization ESG Subrecipient wishes to expand the geographic scope
of its emergency shelter activities after Contract execution, an updated certification of approval
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from the Unit of General Purpose Local Government with jurisdiction over the updated Service
Area must be submitted to the Department before funds are spent on emergency shelter in those
areas.

(e) Subrecipient must document compliance with the shelter and housing standards per 24 CFR
§576.500(j) and (k), including but not limited to maintaining sufficient construction and shelter
inspection reports.

(f) Rental developments must comply with all construction or operational requirements governing
the development or program to which ESG funds are comingled, and must comply with local
health and safety codes.

(g) Subrecipient may be required to complete Contract orientation training prior to submission of
the first Monthly Expenditure Report. Subrecipient must also complete training as requested by the
Department in response to Findings or other issues identified while managing the Contract.

(h) Subrecipient must report on all measures in the Monthly Performance Report for demographics
and Program Participant Services for which they are awarded.

(i) Subrecipient must develop and establish written procurement procedures that comply with
federal, State, and local procurement requirements. A conflict of interest related to procurement is
prohibited by 2 CFR §200.317-318 or Chapter 171 of the Local Government Code, as applicable.

(G) In instances where a potential conflict of interest exists related to a beneficiary of ESG
assistance, Subrecipient must submit a request to the Department to grant an exception to any
conflicts prohibited using the procedures at 24 CFR §576.404. The request submitted to the
Department must include a disclosure of the nature of the conflict, accompanied by an assurance
that there has been public disclosure of the conflict, a description of how the public disclosure was
made, and an attorney's opinion that the conflict does not violate State or local law. No ESG funds
will be committed to assist a Household until HUD, has granted an exception.

(k) Subrecipient will comply with the requirements under 24 CFR §576.409, "Protection for victims
of domestic violence, dating violence, sexual assault, or stalking."

(1) Compliance with 24 CFR §576.409 includes, but is not limited to, providing two Departmental
forms called "Notice of Occupancy Rights under the Violence Against Women Act" based on
HUD form 5380 and "Certification of Domestic Violence, Dating Violence, Sexual Assault, or
Stalking," HUD form 5382, to each of the following:

(A) All applicants for short- and medium-term rental assistance at the time of admittance or
denial;

(B) Program Participants of short- and medium-term rental assistance prior to execution of a
Rental Assistance Agreement;

(C) Program Participants of short- and medium-term rental assistance with any notification of
eviction or notification of termination of assistance; and

(D) Program Participants of short- and medium-term rental assistance either during an annual
recertification or lease renewal process, whichever is applicable.

(2) Subrecipient will adopt and follow an Emergency Transfer Plan based on HUD's model
Emergency Transfer Plan by no later than June 14, 2017, pursuant to 24 CFR §5.2005(e). Within
three calendar days after Program Participants request transfers, Subrecipients will inform Program
Participants of their eligibility under their Emergency Transfer Plan and keep records of all
outcomes.

§7.43. Program Income.
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(a) Program income is gross income received by the Subrecipient or its Affiliates directly generated
by a grant supported activity, or earned only as a result of the grant agreement during the grant
period.

(b) Program income received and expended during the Contract Term will count toward meeting
the Subrecipient’s Matching requirements, per 24 CFR §576.201(f), provided the costs are eligible
ESG costs that supplement the ESG program.

(c) Security and utility deposits paid on behalf of a Program Participant should be treated as a grant
to the Program Participant. The deposit must remain with the Program Participant, and if returned,
is to be returned only to the Program Participant. If the deposit is returned to the Subrecipient, it is
program income, and must be treated as described in this subsection.

(d) In accounting for program income, the Subrecipient must accurately reflect the receipt of such
funds separate from the receipt of federal funds and Subrecipient funds.

(e) Program income that is received after the end of the Contract Term, or not expended within the
Contract Term, along with program income received two years following the end of the Contract
Term must be returned to the Department within 10 calendar days of receipt. Income directly
generated by a grant-supported activity after the two year period is no longer program income and
may be retained by the Subrecipient.

§7.44. Program Participant Eligibility and Program Participant Files.

(a) Program participants must meet the applicable definitions of Homeless or At-risk of
Homelessness. Proof of the eligibility or ineligibility for Program Participants must be maintained in
accordance with 24 CFR §576.500, Recordkeeping and reporting requirements.

(1) The Applicant must keep income documentation for Program Participants receiving
homelessness prevention or being re-certified for rapid re-housing. The Department offers
Income Certification and Income Screening Tool forms, which may be used by the Applicant.

(2) The Department’s Declaration of Income Statement (DIS) form must be utilized if income
cannot be documented for Program Participants receiving homelessness prevention or being
recertified for rapid re-housing. The DIS must be completed and signed by Program Participants
for activities that have an income requirement. The DIS is not subject to provisions in HUD
Handbook 4350.

(b) The Subrecipient must document eligibility before providing services after a break-in-service. A
break-in-service occurs when a previously assisted Household has exited the program and is no
longer receiving services through Homeless Programs. Upon reentry into ESG, the Household is
required to complete a new intake application and provide updated source documentation, if
applicable.

(c) The ESG Subrecipient must utilize the rental assistance agreement promulgated by the
Department if providing rental assistance. The rental assistance agreement does not take the place
of the lease agreement between the landlord/property manager and the tenant.

(d) The Subrecipient must retain a copy of the signed Disclosure Information on Lead Based Paint
and/or Lead-Based Hazards for housing built before 1978 in the Program Participant’s file in
accordance with 24 CFR §576.403(a).
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BOARD ACTION REQUEST
HOME AND HOMELESSNESS PROGRAMS DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action regarding proposed amendments to 10 TAC Chapter
23, Single Family HOME Program Rules Subchapter B, Availability of Funds, Application
Requirements, Review and Award Procedures, General Administrative Requirements, and Resale
and Recapture of Funds, §23.24 concerning Administrative Deficiency Process, and Subchapter E,
Contract for Deed Program, §23.51 concerning Contract for Deed General Requirements, and
directing their publication for public comment in the Texas Register

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department
of Housing and Community Affairs (the “Department”) is authorized to adopt
rules governing the administration of the Department and its programs; and

WHEREAS, the Department has identified certain areas in Subchapter B and
Subchapter E that require further clarification and revision, and necessitate the
proposal of amendments that allow for ease in program administration;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees be and each of them
hereby are authorized, empowered, and directed, for and on behalf of the
Department, to cause the proposed amendments to 10 TAC Chapter 23,
Subchapter B, §23.24 Administrative Deficiency Process and Subchapter E,
§23.51 Contract for Deed (“CFD”) General Requirements to be approved; and
directing that they be published for public comment in the Texas Register, and in
connection therewith, make such non-substantive technical corrections as they
may deem necessary to effectuate the foregoing.

BACKGROUND

The purpose of amending the State HOME Investment Partnerships Program (“HOME”) Rule at
10 TAC §23.24 Administrative Deficiency Process is to reduce the likelihood that obtaining a
corrected local resolution of authority to apply for the funds does not inadvertently cause an
application to be terminated. Currently, the HOME Rules state that administrative deficiencies of a
HOME application that are not resolved to the Department’s satisfaction by the deficiency cure
period support termination of the application. The Department may identify deficiencies in an
applicant’s resolution; however, the applicant may need to have such corrections to the deficient
Resolutions approved by their Board or governing body, such as a council. The scheduling of the
applicant’s next Board or Council meeting may not occur during the Department’s deficiency cure
period, creating the possibility that the deficiency would not be able to be susceptible to timely cure.
The proposed amendment to 10 TAC §23.24 allows a corrected Resolution in response to a
deficiency to be submitted, without penalty, to the Department outside of the deficiency response
period, thereby avoiding the termination of an application because of a relatively minor and non-
substantive error that applicants may not resolve before the application deficiency deadline.
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The purpose of amending the HOME Rule under 10 TAC §23.51 Contract for Deed (“CFD”)
General Requirements is to allow the funds dedicated to CFD activities to be expended statewide
(subject to the statutory limitations on the use of HOME funds in Participating Jurisdictions) and
to increase applicant eligibility from 60% of AMFI to 80% AMFI. Currently, the CFD Program is
restricted to activities located in areas that meet the definition of a colonia as defined in Texas
Government Code, Ch. 23006, and to households at 60% AFMI. One of the Department’s
subrecipients, Community Development Corporation of Brownsville (“CDCB”), has stated that the
older established colonias as defined by Chapter 2306 are mostly paid off, and newer very large
subdivisions that share characteristics of a colonia but do not meet the Chapter 2306 definition
would benefit from CFD funding but are unable to be funded because they are not located in a
state designated colonia. CDCB states they are able to layer funds with other rehabilitation program
funding in the newer colonias, but they are unable to transfer the lots using HOME funds under
the current CFD rule. The proposed amendment to 1- TAC §23.51 continues to limit CFD funding
to areas that meet the definition of a colonia but only for a period of time; after that time, the rule
would allow CFD funding in non-colonia areas. The rule also increases the pool of eligible
households by increasing the AMFI requirement.

Attached are the proposed preambles and the proposed amendments to 10 TAC §23.24 and §23.51.
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Attachment 1: Preamble, including required analysis, for proposed amendment of 10 TAC,
§23.24, Administrative Deficiency Process

The Texas Department of Housing and Community Affairs (the “Department”) proposes
amendments to 10 TAC Chapter 23, Single Family HOME Program, Subchapter B, §23.24,
Administrative Deficiency Process. The purpose of the proposed amended section is to update the
rule to allow the submission of a corrected Resolution after the application review deficiency
deadline for all HOME applications to prevent termination of the application. The current HOME
Rules state that administrative deficiencies of a HOME application that are not resolved to the
Department’s satisfaction by the deficiency cure period substantiate termination of the application.
The proposed amendments to §23.24 allow a corrected Resolution in response to a deficiency to be
submitted to the Department without penalty and avoid the termination of an application because
of a minor clerical error that applicants may not resolve before the application deficiency deadline.

Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it has been
determined that no costs are associated with this amendment, and therefore no costs warrant being
offset.

The Department has analyzed this proposed rulemaking and the analysis is described below for
each category of analysis performed.

2. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE
§2001.0221.

Mr. Irvine has determined that, for the first five years the proposed rulemaking would be in effect:

1. The proposed rule amendment does not create or eliminate a government program, but relates to
the amending of this rule which makes changes to one narrow aspect of an existing activity, the
acceptance of resolutions as it relates to the administration of the HOME Program.

2. The proposed amendment does not require a change in work that would require the creation of
new employee positions, nor are the amendment changes significant enough to reduce work load to
a degree that eliminates any existing employee positions.

3. The proposed amendment does not require additional future legislative appropriations.

4. The proposed amendment does not result in an increase in fees paid to the Department nor in a
decrease in fees paid to the Department.

5. The proposed amendment is not creating a new regulation. .

6. The proposed amendment will not expand, limit, or repeal an existing regulation, but merely
clarifies an acceptable timeframe for receiving a corrected resolution from a subrecipient.

7. The proposed amendment will not increase or decrease the number of individuals subject to the
rule’s applicability.

8. The proposed amendment will not negatively nor positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE

§2006.002. The Department has evaluated this proposed amendment and determined that none of
the adverse affect strategies outlined in Tex. Gov’t Code §2006.002(b) are applicable.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The
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proposed rule amendment does not contemplate nor authorize a taking by the Department,
therefore no Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a) (6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the proposed amendment has no
economic effect on local employment because this rule only applies to the administrative process of
application review; therefore no local employment impact statement is required to be prepared for
the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years the
amended section is in effect, the public benefit anticipated as a result of the amended section will be
an updated and more flexible rule. There will not be any economic cost to any individuals required
to comply with the amended section because the processes described by the rule have already been
in place.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the amendment is in effect, enforcing or
administering the amendment does not have any foreseeable implications related to costs or
revenues of the state or local governments because this rule only applies to a deficiency process
already in place for applicants pursuing HOME funding.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held November 23,
2018, to December 26, 2018, to receive input on the amended section. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, Abigail Versyp, HOME
and Homeless Programs, Rule Comments, P.O. Box 13941, Austin, Texas 78711-3941, by fax to
(512) 475-0220 ot by email to the following address: HOME@tdhca.state.tx.us. AL COMMENTS
MUST BE RECEIVED BY 5:00 p.m. Austin local time, on December 26, 2018. A copy of the
amended section will be available on the Department’s website at
http://www.tdhca.state.tx.us/public-comment.htm under Items Open for Public Comment during
the public comment period.

STATUTORY AUTHORITY. The amendment is proposed pursuant to Tex. Gov’t Code,
§2306.053, which authorizes the Department to adopt rules. Except as described herein the
proposed amended sections affect no other code, article, or statute.

§23.24. Administrative Deficiency Process.

(a) The administrative deficiency process allows staff to request that an Applicant provide
clarification, correction, or non-material missing information to resolve inconsistencies in the
original Application or to assist staff in evaluating the Application. Staff will request such
information via a deficiency notice. Staff will send the deficiency notice via an email or if an email
address is not provided in the Application, by facsimile to the Applicant. Responses are required to
be submitted electronically to the Department. A review of the Applicant's response may reveal that
issues initially identified as an administrative deficiency are actually determined to be beyond the
scope of an administrative deficiency process, meaning that they are in fact matters of a material
nature not susceptible to being resolved. Department staff may in good faith provide an Applicant
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confirmation that an administrative deficiency response has been received or that such response is
satisfactory. Communication from staff that the response was satisfactory does not establish any
entitlement to points, eligibility status, or to any presumption of having fulfilled any requirements.
Final determination regarding the sufficiency of documentation submitted to cure an administrative
deficiency as well as the distinction between material and non-material missing information are
reserved for the Director of the HOME Program, Executive Director, and Board, as applicable.

(b) An Applicant may not change or supplement any part of an Application in any manner after
submission to the Department, and may not add any set-asides, except in response to a direct
request from the Department to remedy an administrative deficiency or by amendment of an
Application after the Board approval of a HOME award. An administrative deficiency may not be
cured if it would, in the Department's determination, substantially change an Application, or if the
Applicant provides any new unrequested information to cure the deficiency.

(c) Administrative deficiencies for HOME Applications under an open application cycle NOFA,
including an Application for an RSP Agreement. The time period for responding to a deficiency
notice commences on the first business day following the deficiency notice date. If an
administrative deficiency is not resolved to the satisfaction of the Department by 5:00 p.m., Austin
local time, on the fifth business day following the date of the deficiency notice, the application shall
be terminated. The Department may accept a corrected Board Resolution submitted after the
deficiency deadline on the condition that the corrected Board Resolution resolves the deficiencies
to the satisfaction of the Department, but the Board Resolution must be received and deemed
satisfactory by the Department before the RSP Agreement or Contract start date. Applicants that
have been terminated may reapply, and the application fee shall be waived for an Application

submitted within 30 days of the termination of an Application.

(d) Administrative deficiencies for HOME Applications under a Competitive Application Cycle
NOFA. The time period for responding to a deficiency notice commences on the first business day
following the deficiency notice date. If an administrative deficiency is not resolved to the
satisfaction of the Department by 5:00 p.m. on the fifth business day following the date of the
deficiency notice, then one {h-point shall be deducted from the selection criteria score for each
additional business day the deficiency remains unresolved. If administrative deficiencies are not
resolved by 5:00 p.m., Austin local time, on the seventh business day following the date of the
deficiency notice, then the Application shall be terminated. The Department may accept a corrected
Board Resolution submitted after the deficiency deadline on the condition that the corrected Board
Resolution resolves the deficiencies to the satisfaction of the Department, but the Board Resolution
must be received and deemed satisfactory by the Department before the Contract start date.
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Attachment 2: Preamble and amendment of Subchapter E, §23.51, Contract For Deed
(CFD) General Requirements

The Texas Department of Housing and Community Affairs (the “Department”) proposes an
amendment to 10 TAC Chapter 23, Single Family HOME Program, Subchapter I, §23.51, Contract
for Deed (“CFD”) General Requirements.

The purpose of amending this rule is to expand the funding of CFD activities statewide, and to
increase the AMFI for eligible households from 60 percent to 80 percent. Currently, the CFD
Program is restricted to areas that meet the definition of a colonia as defined in Tex. Gov’t Code,
Chapter 2306. Newer, very large subdivisions that share characteristics of a colonia, but do not
meet the Chapter 2306 definition would benefit from CFD funding but are unable to be funded
under the current rule. Proposed amendments to §23.51 would continue to limit CFD funding to
areas that meet the definition of a colonia, but only for a period of time; the CFD funds would then
be made available in non-colonia areas. Because funds are currently not fully utilized it is hoped that
by expanding the AMFI, more households in a contract for deed will be eligible to participate.

Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it has been
determined that no costs are associated with this action, and therefore no costs warrant being
offset.

The Department has analyzed this proposed rulemaking and the analysis is described below for
each category of analysis performed.

2. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE
§2001.0221.

Mr. Irvine has determined that, for the first five years the proposed rulemaking would be in effect:

1. The proposed rule amendment does not create or eliminate a government program, but relates to
amending this rule which makes narrow changes to adjust the eligibility within an existing activity,
the Contract for Deed activity within the HOME Program.

2. The proposed amendment does not require a change in work that would require the creation of
new employee positions, nor are the amendment changes significant enough to reduce work load to
a degree that eliminates any existing employee positions.

3. The proposed amendment does not require additional future legislative appropriations.

4. The proposed amendment does not result in an increase in fees paid to the Department nor in a
decrease in fees paid to the Department.

5. The proposed amendment is not creating a new regulation.
6. The proposed amendment will not expand, limit, or repeal an existing regulation.

7. The proposed amendment will not increase or decrease the number of individuals subject to the

rule’s applicability.
8. The proposed amendment will not negatively nor positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE
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§2006.002. The Department has evaluated this proposed amendment and determined that none of
the adverse affect strategies outlined in Tex. Gov’t Code §2006.002(b) are applicable.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The
proposed rule amendment does not contemplate nor authorize a taking by the Department,
therefore no Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a) (6).

The Department has evaluated the proposed amendment as to its possible effects on local
economies and has determined that for the first five years the amended rule will be in effect the
proposed rule amendment may provide a possible positive economic effect on local employment.
This amendment provides the possibility that program applicants not currently accessing these
funds may do so, which could infuse funds into the local financial market. However because
location of where program funds or development are directed is not determined in rule, that impact
is not able to be quantified for any given community.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX GOV’T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years the
amended section is in effect, the public benefit anticipated as a result of the amended section will be
to allow CFD funds to be used in Contract for Deed situations that occur outside of a colonia and
to assist households up to 80 percent AMFI. There will not be any economic cost to any individuals
required to comply with the amended section because the processes described by the rule have
already been in place.

f. FISCAL NOTE REQUIRED BY TEX GOV’T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the amendment is in effect, enforcing or
administering the amendment does not have any foreseeable implications related to costs or
revenues of the state or local governments because this rule only applies to expanded opportunities
for eligibility to apply for funding.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held November 23,
2018, to December 26, 2018, to receive input on the amended section. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, Abigail Versyp, HOME
and Homeless Programs, Rule Comments, P.O. Box 13941, Austin, Texas 78711-3941, by fax to
(512) 475-0220 ot by email to the following address: HOME@tdhca.state.tx.us. ALL. COMMENTS
MUST BE RECEIVED BY 5:00 p.m., Austin local time, on December 26, 2018. A copy of the
amended section will be available on the Department’s website at
http://www.tdhca.state.tx.us/public-comment.htm under Items Open for Public Comment during
the public comment period.

STATUTORY AUTHORITY. The amendment is proposed pursuant to Tex Gov ‘t Code,
§2306.053, which authorizes the Department to adopt rules. Except as described herein the
proposed amended sections affect no other code, article, or statute.

§23.51. Contract for Deed (CFD) General Requirements.

(a) Program funds may be used for the following under this subchapter:
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(1) aequisttien-Acquisition or acquisition and Rehabilitation, Reconstruction, or New Construction
of single family housing units occupied by the purchaser as shown on an executory contract for
conveyance; or

(2) refinanee-Refinance with Rehabilitation, Reconstruction, or New Construction of single family
housing units occupied by the purchaser as shown on an executory contract for conveyance
provided construction costs exceed the amount of debt that is to be refinanced;

(b) An MHU is not an eligible property type for Rehabilitation. MHUs must be installed according
to the manufacturer's installation instructions and in accordance with Federal and State laws and
regulations.

(c) The Household's income must not exceed 66-80 percent {“AMFI”} and the Household must
complete a homebuyer counseling program/class.

of-the Texas-Seeretary-of-the State—The Department shall limit the availability of funds for CFD for a
minimum of 60 calendar days for Activities proposing to serve Households whose income does not
exceed 60 percent “AMFI”, and for properties located in a Colonia as defined in Tex. Gov’t Code

§2306.083.

(e) The Department will require a first lien position.

(f) Direct Activity Costs, exclusive of Match funds, are limited to:

(1) refinaneeRefinance, acquisition and closing costs: $35,000. In the case of a contract for deed
housing unit that involves the refinance or acquisition of a loan on an existing MHU and/or the
loan for the associated land, the Executive Director may grant an exception to exceed this amount,
however, the Executive Director will not grant an exception to exceed $40,000 of assistance;

(2) Reconstruction and New Construction of site-built housing: the lesser of $90 per square foot of

conditioned space or $100,000, or for Households of five or more Persons the lesser of $90 per
square foot of conditioned space or $110,000 for a four-bedroom unit;

(3) replacementReplacement with an energy efficient MHU: $75,000; and

(4) Rehabilitation that is not Reconstruction: $60,000, or up to $100,000 for properties listed in or
identified as eligible for listing in the National Register of Historic Places.

(¢) In addition to the Direct Activity Costs allowable under subsection (d) of this section, a sum not
to exceed $10,000 may be used to pay for any of the following:

(1) meeessary—Necessary environmental mitigation as identified during the Environmental review
process;

(2) installation-Installation of an aerobic septic system; or
(3) hemeowner-Homeowner requests for accessibility features.

(h) Activity soft costs eligible for reimbursement for Activities of the following types are limited to:
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(1) aeeuisttton-Acquisition and closing costs: no more than $1,500 per housing unit;
(2) Reconstruction or New Construction: no more than $10,000 per housing unit;
(3) replacement-Replacement with an MHU: no more than $3,500 per housing unit;

(4) Rehabilitation that is not Reconstruction: $7,000 per housing unit. This limit may be exceeded
for lead-based remediation and only upon prior approval of the Division Director. The costs of
testing and assessments for lead-based paint are not eligible Activity soft costs for housing units
that are reconstructed or if the existing housing unit was built after December 31, 1977.

(i) Funds for administrative costs are limited to no more than 4-four percent of the Direct Activity
Costs, exclusive of Match funds.

(j) The assistance to an eligible Household shall be in the form of a loan in the amount of the
Direct Activity Costs excluding Match funds. The loan will be at zero percent interest and include
deferral of payment and annual pro rata forgiveness with a term based on the federal affordability
requirements as defined in 24 CFR §92.254. For refinancing activities, the minimum loan term and
affordability period is fifteen<{15} years, regardless of the amount of HOME assistance.

(k) To ensure affordability, the Department will impose resale and recapture provisions established
in this Chapter.

() For Reconstruction and New Construction, site-built housing units must meet or exceed the
2000 International Residential Code and all applicable local codes, standards, ordinances, and
zoning requirements. In addition, Reconstruction and New Construction housing is required to
meet 24 CFR §92.251(a)(2) as applicable. Housing that is Rehabilitated under this Chapter-chapter
must meet the Texas Minimum Construction Standards (TMCS) and all other applicable local
codes, Rehabilitation standards, ordinances, and zoning ordinances in accordance with the HOME
Final Rule. Housing units that are provided assistance for acquisition only must meet all applicable
state and local housing quality standards and code requirements. In the absence of such standards
and requirements, the housing units must meet the Housing Quality Standards (HQS) in 24 CFR
§982.401.

(m) Each unit must meet the design and quality requirements described in paragraphs (1) - (4) of
this subsection:

(1) inelade-Include the following amenities: Wired with RG-6 COAX or better and CAT3 phone
cable or better to each bedroom and living room; Blinds or window coverings for all windows;
Oven/Range; Exhaust/vent fans (vented to the outside) in bathrooms; Energy-Star or equivalently
rated lighting in all rooms, which may include compact florescent bulbs. The living room and each
bedroom must contain at least one ceiling lighting fixture and wiring must be capable of supporting
ceiling fans;

(2) eentain-Contain no less than two bedrooms. Each unit must contain complete physical facilities
and fixtures for living, sleeping, eating, cooking, and sanitation;

(3) eaelh-Each bedroom must be no less than 100 square feet; have a length or width no less than 8
eight feet; be self contained with a door; have at least one window that provides exterior access; and

have at least one closet that is not less than 2-two feet deep and 3-three feet wide and high enough
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to contain at least 5-five feet of hanging space; and

(4) be-Be no less than 800 total net square feet for a two bedroom home; no less than 1,000 total
net square feet for a three bedroom and two bathroom home; and no less than 1,200 total net
square feet for a four bedroom and two bathroom home.

(n) Housing proposed to be constructed under this subchapter must meet the requirements of

Chapters 20 and 21 of this title (relating to Single Family Programs Umbrella Rule and Minimum
Energy Efficiency Requirements for Single Family Construction Activities, respectively) and must

be certified by a licensed architect or engineer.

(1) The Department will reimburse only for the first time a set of architectural plans are used, unless
any subsequent site specific fees are paid to a Third Party architect, or a licensed engineer; and

(2) A NOFA may include incentives or otherwise require architectural plans to incorporate "green
building" elements.
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BOARD ACTION REQUEST
EXECUTIVE DIVISION

NOVEMBER 8, 2018

Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC §5.801,
Project Access Initiative, and an order proposing new 10 TAC §5.801, Project Access Initiative, and
directing publication for public comment in the Texas Register.

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov't Code 82306.053, the Texas Department of
Housing and Community Affairs (the “Department”) is authorized to adopt rules
governing the administration of the Department and its programs;

WHEREAS, 10 TAC §5.801, Project Access Initiative, requires edits to bring it up
to date, to streamline the language, and to make clear how recently awarded
Mainstream Voucher Program vouchers are handled within the Project Access
program; and

WHEREAS, such proposed rulemaking will be published in the Texas Register for
public comment from November 23, 2018, through December 27, 2018, and will be
returned to the Board for final adoption;

NOW, therefore, it is hereby

RESOLVED, that the order adopting the proposed repeal of 10 TAC §5.801,
Project Access Initiative, and order adopting the proposed new 10 TAC §5.801,
Project Access Initiative, are approved for publication in the Texas Register for public
comment; and

FURTHER RESOLVED, that the Executive Director and his designees, be and
each of them hereby are authorized, empowered, and directed, for and on behalf of
the Department to cause the proposed repeal of 10 TAC 85.801, Project Access
Initiative, and proposed new 10 TAC 85.801, Project Access Initiative, in the form
presented to this meeting, to be published in the Texas Register and in connection
therewith, make such non-substantive technical corrections as they may deem
necessary to effectuate the foregoing, including the preparation of the subchapter
specific preambles and any requested changes to the preambles.

BACKGROUND

Authority: Tex. Gov't Code §2306.053, authorizes the Department to adopt rules governing the
administration of the Department and its programs. The Project Access Program, which is a
program included within the Department’s Section 8 Housing Choice Voucher Program, is
approved by HUD through its PHA Plan. The Pilot Program addressed in the rule has also been
specifically authorized by HUD.




Department Policy: While Tex. Gov't Code §2306.053 does not explicitly require that the Department
have rules for this subject area, the statute does allow for that ability. Further, this rule provides
participants in the Department’s programs, and service providers/housing referral agents, with the
expectations and rights relating to participating in the Project Access program.

Consistency with Executive Direction and Proposed Changes: Staff recommends that this rule be retained,
but done so through repeal and proposal of a new rule. This action allows the Department to
continue to provide clear guidance on the Project Access program, while updating the rule to make
changes that bring the rule up to date, streamline language, provide for one definition of disability
for consistency and equity in handling client eligibility, and to specify the unique federal criteria
required of two funding sources within the program - Mainstream Voucher Program vouchers and
Non-Elderly Disable Vouchers.

The Department applied for and was recently awarded Mainstream Voucher Program (“MVP”)
funds that allow for the issuance of approximately 50 vouchers. These vouchers were applied for
with the specific intent of serving Project Access clients, allowing the Department to try to reduce
the size of the Project Access waiting list. This rule will make clear how the MVP vouchers are
considered as it relates to the Project Access Program.

Upon Board approval, the proposed rule actions will be published in the Texas Register and released
for public comment from November 23, 2018, through December 27, 2018. Behind the preamble is
a clean copy of the rule is provided, followed by a copy of the rule in blackline form reflecting the
changes being proposed from the current version of the rule.



Attachment 1. Preamble, including required analysis, for the proposed repeal of 10 TAC
85.801, Project Access Initiative

The Texas Department of Housing and Community Affairs (the "Department") proposes the repeal
of 10 TAC §5.801, Project Access Initiative. The purpose of the proposed repeal is to eliminate an
outdated rule while adopting a new updated rule under separate action.

The Department has analyzed this rulemaking and the analysis is described below for each category
of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV'T CODE
§2001.0221.

1. Timothy K. Irvine, Executive Director, has determined that, for the first five years the repeal will
be in effect, the repeal does not create or eliminate a government program, but relates to the repeal,
and simultaneous adoption making changes to the rule governing the Project Access Program.

2. The repeal does not require a change in work that will require the creation of new employee
positions, nor will the repeal reduce work load to a degree that any existing employee positions are
eliminated.

3. The repeal does not require additional future legislative appropriations.

4. The repeal does not result in an increase in fees paid to the Department nor in a decrease in fees
paid to the Department.

5. The repeal is not creating a new regulation, except that it is being replaced by a new rule
simultaneously to provide for revisions.

6. The action will repeal an existing regulation, but is associated with a simultaneous readoption
making changes to the existing procedures for the Project Access program.

7. The repeal will not increase nor decrease the number of individuals subject to the rule’s
applicability.

8. The repeal will not negatively nor positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

The Department has evaluated this repeal and determined that the repeal will not create an
economic effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE §2007.043. The
repeal does not contemplate nor authorize a taking by the Department, therefore no Takings Impact
Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).

The Department has evaluated the repeal as to its possible effects on local economies and has
determined that for the first five years the repeal will be in effect there will be no economic effect on
local employment; therefore no local employment impact statement is required to be prepared for
the rule.



e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(5). Mr.
Irvine has determined that, for each year of the first five years the repeal is in effect, the public
benefit anticipated as a result of the repealed section would be an elimination of an outdated rule
while adopting a new updated rule under separate action. There will be no economic costs to
individuals required to comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 8§2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the repeal is in effect, enforcing or administering
the repeal does not have any foreseeable implications related to costs or revenues of the state or
local governments.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held November 23,
2018, to December 27, 2018, to receive input on the repealed section. Written comments may be
submitted to the Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email brooke.boston@tdhca.state.tx.us.
ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M. Austin local time DECEMBER 27,
2018.

STATUTORY AUTHORITY. The repeal is proposed pursuant to TEX. Gov'T CODE, §2306.053,
which authorizes the Department to adopt rules. Except as described herein the proposed repealed
sections affect no other code, article, or statute.

10 TAC 85.801, Project Access Initiative



Attachment B: Preamble, including required analysis, for proposed new 10 TAC 85.801, Project
Access Initiative

The Texas Department of Housing and Community Affairs (the "Department”) proposes new 10
TAC 85.801, Project Access Initiative. The purpose of the proposed new section is to make changes
that bring the rule up to date, streamline language, provide for one definition of disability for
consistency and equity in handling client eligibility, and to specify the unique federal criteria required
of two funding sources within the program - Mainstream Voucher Program vouchers and Non-
Elderly Disable Vouchers.

Tex. Gov't Code §2001.0045(b) does apply to the rule being adopted because no exceptions apply, however it
should be noted that no costs are associated with this action that would have prompted a need to be offset.

The Department has analyzed this rulemaking and the analysis is described below for each category
of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV'T CODE
§2001.0221.

Timothy K. Irvine, Executive Director, has determined that, for the first five years the proposed
new rule will be in effect:

1. The new rule does not create or eliminate a government program, but relates to the readoption of
this rule which makes changes to the rule that governs the Project Access program.

2. The new rule does not require a change in work that would require the creation of new employee
positions, nor will it reduce work load to a degree that eliminates any existing employee positions.

3. The new rule changes do not require additional future legislative appropriations.

4. The proposed new rule will not result in an increase in fees paid to the Department, nor in a
decrease in fees paid to the Department.

5. The new rule is not creating a new regulation, except that it is replacing a rule being repealed
simultaneously to provide for revisions.

6. The rule will not limit, expand or repeal an existing regulation but merely revises a rule.

7. The new rule does not increase nor decrease the number of individuals to whom this rule applies;
and

8. The new rule will not negatively nor positively affect the state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

1. The Department has evaluated this rule and determined that none of the adverse affect strategies
outlined in Tex. Gov’'t Code §2006.002(b) are applicable.

2. This rule relates to the procedures in place for the Project Access Program which provides
Section 8 Housing Choice Vouchers for persons with disabilities exiting institutions so that they can
live in community-based settings. The Program assists individuals directly, therefore no small or
micro-businesses are subject to the rule.



3. The Department has determined that because this rule relates only to a revision to a program rule
that applies only to the recipients of the voucher, and the rule changes primarily make minor edits
and add consideration for how the Mainstream Voucher Program will incorporate into the Project
Access program, there will be no economic effect on small or micro-businesses or rural
communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE §2007.043. The
new rule does not contemplate nor authorize a taking by the Department, therefore no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the new rule has no economic effect
on local employment because this rule relates only to individuals who may receive a voucher;
therefore no local employment impact statement is required to be prepared for the rule.

Texas Gov't Code 82001.022(a) states that this “impact statement must describe in detail the
probable effect of the rule on employment in each geographic region affected by this rule...” The
Project Access program is a statewide program so there are no “probable” effects of the new rule on
particular geographic regions.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(5). Mr.
Irvine has determined that, for each year of the first five years the new section is in effect, the public
benefit anticipated as a result of the proposed new rule will be a more clear rule for recipients and
assurance of the program having compliant regulations that reflect how the Mainstream Voucher
Program is addressed within the Project Access program. There will be no economic cost to any
individuals required to comply with the proposed new rule because the activities described by the
rule has already been in existence.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 8§2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the new section is in effect, enforcing or
administering the new section does not have any foreseeable implications related to costs or
revenues of the state or local governments as this rule relates only to a process that already exists
and is not being significantly revised.

REQUEST FOR PUBLIC COMMENT. The Department will accept public comment from
November 23, 2018, through December 27, 2018. Written comments may be submitted to the
Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O.
Box 13941, Austin, Texas 78711-3941, or by email to brooke.boston@tdhca.state.tx.us. ALL
COMMENTS MUST BE RECEIVED BY 5:00 pm Austin local time, December 27, 2018.

STATUTORY AUTHORITY. The rule review is adopted pursuant to Tex. Gov’'t Code, §2306.053,
which authorizes the Department to adopt rules. Except as described herein the proposed new
sections affect no other code, article, or statute.

10 TAC 85.801, Project Access Initiative



Proposed 10 TAC 85.801, Project Access Initiative — Clean Version Reflecting Changes

(a) Purpose. The Project Access Program (“PA Program”) is a program that utilizes federal Section 8
Housing Choice Vouchers, Non Elderly Disabled Vouchers, and Mainstream Vouchers
administered by the Texas Department of Housing and Community Affairs (the "Department™) to
assist low-income persons with disabilities in transitioning from institutions into the community by
providing access to affordable housing. This rule provides the parameters and eligibility standards
for this program.

(b) Definitions.

(1) At-Risk Applicant--A household that applies to the Department’s Section 8 program that was a
prior resident of an Institution.

(2) HUD--The U.S. Department of Housing and Urban Development.

(3) Institution--congregate settings populated exclusively or primarily with individuals with
disabilities; congregate settings characterized by regimentation in daily activities, lack of privacy or
autonomy, policies limiting visitors, or limits on individuals’ ability to engage freely in community
activities and to manage their own activities of daily living; or settings that provide for daytime
activities primarily with other individuals with disabilities. This definition includes but is not limited
to a nursing facility, state psychiatric hospital, intermediate care facility, or board and care facility as
defined by HUD. The definition for Institution is further limited for vouchers funded with NED as
further provided for in section (e)(2)(C) of this section. This definition does not include a prison,
jail, halfway house, or other setting that persons reside in as part of a criminal proceeding.

(4) Mainstream Vouchers (“MVP”) --HUD’s Mainstream Voucher Program.

(5) Non Elderly Disabled (“NED”’)--HUD’s Non Elderly Disabled Program.

(6) Section 8--HUD’s Section 8 Housing Choice Voucher Program administered by the
Department.

(c) Regulations Governing Program. All Section 8 Program rules and regulations, including but not
limited to criterion at 24 CFR Part 982, apply to the program.

(d) Project Access in the Department’s PHA Plan. Project Access households have a preference in
the Department's Section 8 Program, as designated in the Department's Annual PHA Plan. The total
number of Project Access Vouchers will be determined each year in the Department's PHA Plan.

(e) Eligibility for the Project Access Program.

(1) A household that participates in the Project Access Program must meet all Section 8 eligibility
criteria, and one member of the household must meet all of the eligibility criteria in subparagraphs
(A) and (B) of this paragraph.

(A) Must have a disability as defined in 24 CFR §5.403; and
(B) Must meet one of the criteria in clauses (i) or (ii) of this subparagraph:
(i) An At-Risk Applicant that meets the criteria of subclause (1) or (I1) of this clause:
(I) A current recipient of Tenant-Based Rental Assistance ("TBRA") from a HOME Investment
Partnership Program and within six (6) months prior to expiration of that TBRA assistance; or
(I1) A household with a household member who meets the criteria of an At-Risk Applicant and
has lost their Tenant Based Rental Assistance from a HOME Investment Partnership Program due
to lack of available funding.
(ii) be a resident of an Institution at at the time of voucher issuance.



(2) NED and Mainstream Vouchers have these additional eligibility criteria which are:

(A) The household member with the disability as defined in 24 CFR 85.403, must be 18 but under
62 years of age at the time of voucher issuance;

(B) For NED only, the head of household, spouse, co-head, or sole member, must be a person with a
disability; and

(C) For NED only, the qualifying household member must not be an At-Risk Applicant as
described in this subsection, must be residing in a nursing facility, Texas state psychiatric hospital, or
intermediate care facility immediately prior to voucher issuance, and must also be referred by the
applicable HHSC funded agency.

(f) Waiting List and Allocation of VVouchers.

(1) Unless no longer authorized as a set-aside by HUD, no more than 10 percent of the vouchers
used in the Project Access Program will be reserved for households with a household member
eligible for a pilot program in partnership with the Health and Humans Services Commission
(“HHSC”) for Texas state psychiatric hospitals who otherwise meets the criteria of the Project
Access Program at the time of voucher issuance.

(2) The Department’s Waiting List for PA vouchers will be kept “open” and the Department will
accept an application for the PA Program at any time. An applicant for the PA Program is placed on
a Waiting List until a voucher becomes available. An applicant who qualifies for the Project Access
HHSC Pilot Program in subsection (f)(1) of this section is placed on a Waiting List for Project
Access HHSC Pilot Program, and also for the general PA Program Waiting List.

(3) The Department will select applicants off the Waiting List for the Project Access HHSC Pilot
Program, and for the general PA Program waitlist to ensure that the Department is utilizing all NED
and Mainstream Vouchers before issuing other Section 8 VVouchers.

(4) Maintaining Status on the Project Access Waiting List. A household on the Project Access
waiting list may maintain their order and eligibility for a Project Access voucher if the household:

(A) applied for the PA Program and was placed on the waiting list prior to transition out of the
institution; and

(B) received continuous Tenant Based Rental Assistance from a HOME Investment Partnership
Program or other Department funding for rental assistance from the time of exit from the

institution until the issuance of the Project Access voucher.



10 TAC §5.801, Project Access Initiative — Shown with Changes Tracked from Current
Rule

(a) Purpose. The Project Access Program (“PA Program”) is a program with—a—preference—in-the
Department's-AnnualPublic Housing-Ageney{"PHA"}Plan-that utilizes federal Section 8 Housing
Choice Vouchers, Non Elderly Disabled VVouchers, and Mainstream Vouchers administered by the
Texas Department of Housing and Community Affairs (the "Department™) to assist low-income
persons with disabilities in transitioning from institutions into the community by providing access to
affordable housing. This rule provides the parameters and eligibility standards for this program.

(b) Definitions.

(1) At-Risk Applicant--A household that applies to the Department’s Section 8 program that was a
prior resident of an Institution.

(2) HUD--The U.S. Department of Housing and Urban Development.

(3) Institution--congregate settings populated exclusively or primarily with individuals with
disabilities; congregate settings characterized by regimentation in daily activities, lack of privacy or
autonomy, policies limiting visitors, or limits on individuals’ ability to engage freely in community
activities and to manage their own activities of daily living; or settings that provide for daytime
activities primarily with other individuals with disabilities. This definition includes but is not limited
to a nursing facility, state psychiatric hospital, intermediate care facility, or board and care facility as
defined by HUD. The definition for Institution is further limited for vouchers funded with NED as
further provided for in section (€)(2)(C) of this section. This definition does not include a prison,
jail, halfway house, or other setting that persons reside in as part of a criminal proceeding.

(4) Mainstream Vouchers (“MVP”) --HUD’s Mainstream Voucher Program.

(5) Non Elderly Disabled (“NED™)--HUD'’s Non Elderly Disabled Program.

_(6) Section 8--Fhe-U.S—Department-ef Housingand-Urban-Develepment(“HUD’s"} Section 8

Housing Choice Voucher Program administered by the Department.

(c) Regulations Governing Program. All Section 8 Program rules and regulations, including but not
limited to criterion at 24 CFR Part 982, apply to the program.

(d) Project Access in the Department’s PHA Plan. Project Access households have a preference in
the Department's Section 8 Program, as designated in the Department's Annual PHA Plan. The total
number of Project Access VVouchers will be determined each year in the Department's PHA Plan.




(e) Projeet-Aceess-Eligibility Criteria for the Project Access Program.

(1) A Preject-Aceess-voueher-household that participates in the Project Access Program must meet
all Section 8 eligibility criteria, and one member of the household must meet all of the eligibility

criteria in subparagraphs (A) and (B) of this {1}-ofthis-subsection-and-either-paragraph.-{2)-er{3)-ef
this subsection:

(}A) Must have a dlsabllltv as defmed in 24 CFR §5 403

_(2B) Must meet one of the criteria in clauses (i)subparagraphs{A} or (iiB) of this subparagraph:
_(iA) An At R|sk Appllcant—A{—Rsleappheams B

HJcLDaneLm_at meet§ the cr|ter|a of mclause (1{) or (ui{l) of this clausesubparagraph:

_(If) A current recipient of Tenant-Based Rental Assistance ("TBRA") from a HOME
Investment Partnership Program and within six (6) months prior to expiration of that TBRA
assistance; or

_ (II#) A household with a household member who meets the criteria of an At-Risk

ppllcan subsection{(H-of this-section—or-clause{H-of-this-subparagraph and has lost their Tenant

Based Rental Assistance from a HOME Investment Partnership Program due to lack of available
funding-frem-the-Participating-Jurisdiction.

_(iiB) be a eurrentresident of an Institution at nursingfacility,Texasstatepsychiatric-hospital;
mmm%%%%mmmﬁ%mmw%at the tlme of voucher
issuance. ;—+

| itutions:

(2) NED and Mainstream Vouchers have these additional eligibility criteria which are:

(A) The household member with the disability as defined in 24 CFR §5.403, must be 18 but under
62 years of age at the time of voucher issuance;

(B) For NED only, the head of household, spouse, co-head, or sole member, must be a person with a
disability; and

(C) For NED only, the qualifying household member must not be an At-Risk Applicant as
described in this subsection, must be residing in a nursing facility, Texas state psychiatric hospital, or
intermediate care facility immediately prior to voucher issuance, and must also be referred by the
applicable HHSC funded agency.

(f) Maintaining-Status-on-the Project-Aceess-Waiting List.and Allocation of Vouchers.

(1) Unless no longer authorized as a set-aside by HUD, no more than 10 percent of the vouchers
used in the Project Access Program will be reserved for households with a household member
eligible for a pilot program in partnership with the Health and Humans Services Commission
(“HHSC”) for Texas state psychiatric hospitals who otherwise meets the criteria of the Project
Access Program at the time of voucher issuance.

(2) The Department’s Waiting List for PA vouchers will be kept “open” and the Department will
accept an application for the PA Program at any time. An applicant for the PA Program is placed on
a Waiting List until a voucher becomes available. An applicant who qualifies for the Project Access




HHSC Pilot Program in subsection (f)(1) of this section is placed on a Waiting List for Project
Access HHSC Pilot Program, and also for the general PA Program Waiting List.

(3) The Department will select applicants off the Waiting List for the Project Access HHSC Pilot
Program, and for the general PA Program waitlist to ensure that the Department is utilizing all NED
and Mainstream Vouchers before issuing other Section 8 Vouchers.

(4) Maintaining Status on the Project Access Waiting List. A household on the Project Access
waiting list may maintain their order andstatus-on-the-waiting-tist-and eligibility for a Project Access
voucher if the household:

(2A) applied for the PA Programa-Projeet-AccessVoueher and was placed on the waiting list prior
to transition out of the institution; and

(2B) received continuous Tenant Based Rental Assistance from a HOME Investment Partnership
Program or other Department funding for rental assistance from the time of exit from the

institution until the issuance of the Project Access voucher.







BOARD ACTION REQUEST
EXECUTIVE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on the proposed repeal of 10 TAC Chapter 1, Subchapter B,
Accessibility and Reasonable Accommodations; proposed new 10 TAC Chapter 1, Subchapter B,
Accessibility and Reasonable Accommodations; and directing publication for public comment in the Texas
Register.

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov't Code §2306.053, the Texas Department of Housing
and Community Affairs (the “Department”) is authorized to adopt rules governing the
administration of the Department and its programs;

WHEREAS, 10 TAC Chapter 1, Subchapter B, Accessibility and Reasonable
Accommodations, requires changes to bring it up to date, to remove outdated examples, and
to streamline the requirements;

WHEREAS, Department staff met with the Disability Advisory Workgroup on October
10, 2018, to garner feedback on these rules, such feedback having been taken into
consideration in the draft proposed rule; and

WHEREAS, such proposed rulemaking will be published in the Texas Register for public
comment to be received and returned to the Board for final adoption;

NOW, therefore, it is hereby

RESOLVED, that the proposed repeal of 10 TAC Chapter 1, Subchapter B, Accessibility
and Reasonable Accommodations, and the proposed new 10 TAC Chapter 1, Subchapter B,
Accessibility and Reasonable Accommodations, are approved for publication in the Texas
Register for public comment; and

FURTHER RESOLVED, that the Executive Director and his designees, be and each of
them hereby are authorized, empowered, and directed, for and on behalf of the Department,
to cause the proposed repeal of 10 TAC Chapter 1, Subchapter B, Accessibility and
Reasonable Accommodations and the proposed new 10 TAC Chapter 1, Subchapter B,
Accessibility and Reasonable Accommodations, in the form presented to this meeting, to be
published in the Texas Register for public comment and in connection therewith, make such
non-substantive technical corrections as they may deem necessary to effectuate the
foregoing, including the preparation of the subchapter specific preambles and any requested
changes to the preambles.

BACKGROUND

Authority: Tex. Gov't Code 82306.053, authorizes the Department to adopt rules governing the
administration of the Department and its programs. The authority for this rule is also provided by Tex.
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Gov't Code 8§2306.066(e), which requires the Executive Director to prepare a written plan to provide
persons with disabilities an opportunity to participate in the Department’s programs. This rule also provides
for compliance with the Fair Housing Act and other federal and state civil rights laws. One type of disability
discrimination is the refusal to make reasonable accommodations in rules, policies, practices, or services
when such accommodations are necessary to afford a person with a disability the equal opportunity to use
and enjoy a dwelling or program/activity. This rule provides for how Subrecipients and Development
Owners of properties in the Department’s portfolio should handle requests from individuals who are
seeking reasonable accommodations. It also identifies the Construction Standards that Developments must
use for accessible units and common areas and amenities.

Department Policy: While Tex. Gov’'t Code 82306.053 does not explicitly require that the Department have
rules for this subject area, the statute does allow for such rules. Further, this rule provides participants in the
Department’s programs, Subrecipients, and Development Owners with the expectations and rights relating
to development of accessible units and for how a reasonable accommodation request should be handled.

In proposed 10 TAC 81.207(c) the Department is going beyond federal mandates. As proposed, the
Department is continuing to state that all rehabilitation developments funded after January 1, 2014, are to be
treated as Substantial Alteration, maintaining consistency with the Uniform Multifamily Rule, which requires
those properties, even if a rehabilitation of existing residential units, must have a minimum of 5% of Units
that are accessible to persons with mobility impairments, and a minimum of 2% of the Units must be
accessible to persons with visual and hearing impairments (in addition, common areas and amenities must
be accessible). While it is not federally required to treat all such rehabilitation projects as Substantial
Alterations, the federal alternative to this option could be onerous and complicated. If a rehabilitation
project were not subject to this rule-based requirement as proposed, then every improvement made on such
a property must be made accessible until the 5% of fully accessible Units was achieved. The result could be
a patchwork of accessible items within inaccessible units (e.g., an accessible shower in a bathroom with an
inaccessible door width to access that shower). Overall, that would be a patchwork and likely less desirable
approach form the owner’s perspective. The proposed rule requirements, which have been in place since
2014, will continue to result in additional fully accessible units.

Consistency with Executive Direction and Proposed Changes: Staff recommends that this rule be retained but done
so through repeal and proposal of a new rule. This action allows the Department to continue to ensure
compliance with the applicable state and federal requirements and provide guidance to
Subrecipients/Development Owners on what is expected in the handling of an applicant/program
participant/tenant wanting to make a reasonable accommodation request. The new rule being proposed
reflects notable changes that include:

e Changes to citations and references throughout when they are not applicable to all programs, or
were not reflective of all applicable programs.

e 1In 10 TAC 81.201, Purpose, added the Ending Homelessness Fund to covered programs.

e In 10 TAC §81.204, Reasonable Accommodations:

0 Added a new section (a) clearly reflecting the applicability of this rule to those requesting an
accommaodation of programs and properties of the Department (as opposed to reasonable
accommodation requests of the Department itself, which is covered in 10 TAC 81.1); and

0 Added a new section (b) providing an initial general direction in the handling of reasonable
accommodations to assist property and program management staff.
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e Removed specific examples from 10 TAC §1.204(b) and (f) to remove the perception that examples
may have been an exhaustive list, and created a new section within 10 TAC §1.207 that provides a
list of possible non-exhaustive examples.

e Deleted 10 TAC 81.209(a) because there are no longer any Developments in the construction or
Development process that require the exceptions that had been provided by this clause.

e Moved 10 TAC §1.209(b) that provided that all developments funded after January 1, 2014, must be
treated as Substantial Alteration, to 10 TAC 81.207(c) and expanded on it, bringing it into consistent
with the Uniform Multifamily Rule, to make it clear that all Multifamily Housing Developments that
submit full applications after January 1, 2014, must have a minimum of 5% of Units that are
accessible to persons with mobility impairments, and a minimum of 2% of the Units must be
accessible to persons with visual and hearing impairments. In addition, common areas and amenities
must be accessible as identified in the 2010 American with Disabilities Act (“ADA”) standards with
the exceptions listed in "Nondiscrimination on the Basis of Disability in Federally Assisted
Programs and Activities" 79 Federal Register 29671.

e Deleted 10 TAC §1.210, Renovation of Elements for Multifamily Housing Developments, to
provide consistency with changes in the Uniform Multifamily Rules which now require that all
developments awarded by the Department — even if for rehabilitation — be considered Substantial
Alteration, thereby requiring that they must have a minimum of 5% of Units that are accessible to
persons with mobility impairments, and a minimum of 2% of the Units must be accessible to
persons with visual and hearing impairments (in addition, common areas and amenities must be
accessible). Because of that requirement, this section at 10 TAC 81.210, which had provided for
doing some accessibility modifications other than having a minimum of 5% of Units that are
accessible to persons with mobility impairments, and a minimum of 2% of the Units must be
accessible to persons with visual and hearing impairments is removed, to be consistent with the
standard that has existed for all Multifamily Development applications since 2014. In association
with this section no longer being in the rule, the definition for Replacement Cost was also removed.

e Deleted 10 TAC 81.212, Resources, as such as statement is not a regulation, nor does it need to be
included in rule.

Upon Board approval, the proposed rule actions will be published in the Texas Register and released for
public comment from November 23, 2018, through December 27, 2018. Behind the preamble is a clean
copy of the new rule followed by a copy of the rule in blackline form reflecting the changes being proposed
from the current version of the rule.
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Attachment 1: Preamble, including required analysis, for the proposed repeal of 10 TAC Chapter 1,
Subchapter B, Accessibility and Reasonable Accommodations

The Texas Department of Housing and Community Affairs (the "Department”) proposes the repeal of 10
TAC Chapter 1, Subchapter B, Accessibility and Reasonable Accommodations. The purpose of the
proposed repeal is to eliminate an outdated rule while adopting a new updated rule under separate action.

The Department has analyzed this rulemaking and the analysis is described below for each category of
analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV'T CODE
§2001.0221.

1. Timothy K. Irvine, Executive Director, has determined that, for the first five years the repeal will be in
effect, the repeal does not create or eliminate a government program, but relates to the repeal, and
simultaneous adoption making changes to the rule governing Accessibility and Reasonable
Accommodations.

2. The repeal does not require a change in work that will require the creation of new employee positions,
nor will the repeal reduce work load to a degree that any existing employee positions are eliminated.

3. The repeal does not require additional future legislative appropriations.

4. The repeal does not result in an increase in fees paid to the Department nor in a decrease in fees paid to
the Department.

5. The repeal is not creating a new regulation, except that it is being replaced by a new rule simultaneously to
provide for revisions.

6. The action will repeal an existing regulation, but is associated with a simultaneous readoption making
changes to the existing procedures for accessibility and accommodation activity.

7. The repeal will not increase nor decrease the number of individuals subject to the rule’s applicability.
8. The repeal will not negatively nor positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

The Department has evaluated this repeal and determined that the repeal will not create an economic effect
on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE 82007.043. The repeal
does not contemplate nor authorize a taking by the Department, therefore no Takings Impact Assessment is
required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).

The Department has evaluated the repeal as to its possible effects on local economies and has determined
that for the first five years the repeal will be in effect there will be no economic effect on local employment;
therefore no local employment impact statement is required to be prepared for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(5). Mr. Irvine

has determined that, for each year of the first five years the repeal is in effect, the public benefit anticipated
as a result of the repealed section would be an elimination of an outdated rule while adopting a new updated
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rule under separate action. There will be no economic costs to individuals required to comply with the
repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 8§2001.024(a)(4). Mr. Irvine also has determined
that for each year of the first five years the repeal is in effect, enforcing or administering the repeal does not
have any foreseeable implications related to costs or revenues of the state or local governments.

REQUEST FOR PUBLIC COMMENT. The public comment period will be held November 23, 2018, to
December 27, 2018, to receive input on the repealed section. Written comments may be submitted to the
Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O. Box
13941, Austin, Texas 78711-3941 or email brooke.boston@tdhca.state.tx.us. ALL COMMENTS MUST BE
RECEIVED BY 5:00 P.M. Austin local time December 27, 2018.

STATUTORY AUTHORITY. The repeal is proposed pursuant to TEX. Gov'T CoDE, §2306.053, which
authorizes the Department to adopt rules. Except as described herein the proposed repealed sections affect
no other code, article, or statute.

10 TAC Chapter 1, Subchapter B, Accessibility and Reasonable Accommodations
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Attachment B: Preamble, including required analysis, for proposed new 10 TAC Chapter 1,
Subchapter B, Accessibility and Reasonable Accommodations

The Texas Department of Housing and Community Affairs (the "Department”) proposes new 10 TAC
Chapter 1, Subchapter B, Accessibility and Reasonable Accommodations. The purpose of the proposed new
section is to make changes that revise citations and references, add the Ending Homelessness Fund to
covered programs, provide the statutory authority and purpose of the rule, add a section clarifying
applicability of the rule, add a new section providing initial general direction in the handling of reasonable
accommaodations to assist property management staff, remove specific examples and create a new section
that provides a list of possible non-exhaustive examples, delete §81.209(a) because there are no longer any
Developments in the construction or Development process that require the exceptions that had been
provided by this clause, moves §1.209(b) to 81.207(c) and bring that into compliance with the Uniform
Multifamily Rule, and delete 10 TAC 8§1.210, Renovation of Elements for Multifamily Housing
Developments, to provide consistency with changes in the Uniform Multifamily Rules which now require
that all developments awarded by the Department — even if for rehabilitation — will be considered
Substantial Alterations, and by association removes the definition for Replacement Cost.

Tex. Gov't Code §2001.0045(b) does not apply to the rule being adopted under items (4) and (9) of that
section. The rule ensures Department compliance with the Fair Housing Act and other federal civil rights
laws. In spite of these exceptions, it should be noted that no costs are associated with this action that would
have prompted a need to be offset.

The Department has analyzed this rulemaking and the analysis is described below for each category of
analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV'T CODE
§2001.0221.

Timothy K. Irvine, Executive Director, has determined that, for the first five years the proposed new rule
will be in effect:

1. The new rule does not create or eliminate a government program, but relates to the readoption of this
rule which makes changes to the rules that govern accessibility and reasonable accommodations.

2. The new rule does not require a change in work that would require the creation of new employee
positions, nor will it reduce work load to a degree that eliminates any existing employee positions.

3. The new rule changes do not require additional future legislative appropriations.

4. The proposed new rule will not result in an increase in fees paid to the Department, nor in a decrease in
fees paid to the Department.

5. The new rule is not creating a new regulation, except that it is replacing a rule being repealed
simultaneously to provide for revisions.

6. The rule will not limit, expand or repeal an existing regulation but merely revises a rule.
7. The new rule does not increase nor decrease the number of individuals to whom this rule applies; and
8. The new rule will not negatively nor positively affect the state’s economy.
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b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T CODE
§2006.002.

1. The Department has evaluated this rule and determined that none of the adverse affect strategies
outlined in Tex. Gov't Code §2006.002(b) are applicable.

2. This rule relates to the procedures in place for properties and subrecipients that have been funded by the
Department. Other than in the case of a small or micro-business that participate in such programs, no small
or micro-businesses are subject to the rule. If a small or micro-business does participate in the program, the
rule provides a clear set of regulations for the handling of reasonable accommaodations and accessibility.

3. The Department has determined that because this rule relates only to a revision to a rule
subrecipients/owners and tenants of an existing program, and the rule changes primarily make minor edits
and remove examples, there will be no economic effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE 8§2007.043. The new rule
does not contemplate nor authorize a taking by the Department, therefore no Takings Impact Assessment is
required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has determined that
for the first five years the rule will be in effect the new rule has no economic effect on local employment
because this rule relates only to the processes used in existing multifamily properties and other portfolio
subrecipients; therefore no local employment impact statement is required to be prepared for the rule.

Texas Gov't Code §2001.022(a) states that this “impact statement must describe in detail the probable effect
of the rule on employment in each geographic region affected by this rule...” Considering that the rule
relates only to the continuation of the rules in place there are no “probable” effects of the new rule on
particular geographic regions.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(5). Mr. Irvine
has determined that, for each year of the first five years the new section is in effect, the public benefit
anticipated as a result of the proposed new rule will be a clearer rule for Recipients and assurance of the
program having transparent compliant regulations. There will be no economic cost to any individuals
required to comply with the proposed new rule because the activities described by the rule has already been
in existence.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 8§2001.024(a)(4). Mr. Irvine also has determined
that for each year of the first five years the new section is in effect, enforcing or administering the new
section does not have any foreseeable implications related to costs or revenues of the state or local
governments as this rule relates only to a process that already exists and is not being significantly revised.

REQUEST FOR PUBLIC COMMENT. The Department will accept public comment from November 23,
2018, through December 27, 2018. Written comments may be submitted to the Texas Department of
Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, or by email to brooke.boston@tdhca.state.tx.us. ALL COMMENTS MUST BE RECEIVED
BY 5:00 pm Austin local time, December 27, 2018.
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STATUTORY AUTHORITY. The rule review is adopted pursuant to Tex. Gov’'t Code, §2306.053, which
authorizes the Department to adopt rules. Except as described herein the proposed new sections affect no
other code, article, or statute.

10 TAC Chapter 1, Subchapter B, Accessibility and Reasonable Accommodations — Clean Version

§1.201 Purpose

(@) The purpose of this subchapter is to establish a framework for informing compliance with the
requirements of Tex. Gov't Code 8§2306.6722, 2306.6725, and 2306.6730, and the requirements of the
Americans with Disabilities Act, Section 504 of the 1973 Rehabilitation Act (“Section 504”) and the Fair
Housing Act for Recipients of awards from the Texas Department of Housing and Community Affairs (the
“Department™) including but not limited to:

(1) Community Services Block Grant;

(2) Low Income Home Energy Assistance Program (LIHEAP) (including the two (2) programs utilizing
this funding source: the LIHEAP Weatherization Assistance Program and the Comprehensive Energy
Assistance Program;

(3) Emergency Solutions Grant (“ESG”);

State Housing Trust Fund,;

Low Income Housing Tax Credit;
Multifamily Bond Programs (“Bond”);
National Housing Trust Fund;

)
) Section 8;
) Department of Energy Weatherization Assistance Program;
) Homeless Housing and Services Program (“HHSP”); and

(15) Ending Homelessness Fund (“EH”).
(b) Unless otherwise indicated in the applicable notice of funding availability or required by contract, this
subchapter does not apply to contracts for the procurement of goods or services by the Department.

(4
5
(6
(7
8
9
(1
(1
(1
(1
(1

8§1.202 Definitions

Capitalized words in this Subchapter have the meaning assigned in the specific Chapter and Rules of the
Title that govern the program associated with matter or assigned by federal or state law. In addition, the
following terms are used for the purposes of this Subchapter:

(1) 2010 ADA Standards--The term 2010 ADA Standards refers to the 2010 ADA Standards for
Accessible Design implementing Title 11 of the Americans with Disabilities Act of 1990, including the ADA
Amendments of 2008, found at 28 CFR Part 35. This term includes both the Title Il (28 CFR §35.151) and
2004 ADAAG (36 CFR Part 1991). If there is a conflict between 2004 ADAAG and Title Il the
requirements of Title 11 prevail.

(2) Accessible Route--A continuous unobstructed path connecting accessible elements and spaces in a
facility or building that complies with the space and reach requirements of the applicable accessibility
standard.

(3) Alteration--Any physical change in a facility or its permanent fixtures or equipment. It includes, but is
not limited to, remodeling, renovation, rehabilitation, reconstruction, changes or rearrangements in
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structural parts and extraordinary repairs. It does not include normal maintenance or repairs, reroofing,
interior decoration, or changes to mechanical systems.

(4) Disability--A physical or mental impairment that substantially limits one or more major life activities; or
having a record of such an impairment; or being regarded as having such an impairment. Nothing in this
definition requires that a dwelling be made available to an individual whose tenancy would constitute a
direct threat to the health or safety of other individuals or whose tenancy would result in substantial physical
damage to the property of others. Included in this meaning is the term handicap as defined in the Fair
Housing Act, and the term disability as defined in the Americans with Disabilities Act.

(5) Multifamily Housing Development--A project that includes five or more dwelling units. A project may
consist of five single family homes, a single building with five or more units, or five or more units in
multiple buildings each with one or more units. A project includes the whole of one or more residential
structures and appurtenant structures, equipment, roads, walks, and parking lots which are covered by a
single contract or application, or which are treated as a whole for processing purposes, whether or not
located on a common site.

(6) Reasonable Accommodation--An accommodation and/or modification that is an alteration, change,
exception, or adjustment to a program, policy, service, building, or dwelling unit, that will allow a qualified
person with a Disability to:

(A) Participate fully in a program;
(B) Take advantage of a service,;
(C) Live in a dwelling; or

(D) Use and enjoy a dwelling.

(7) Recipient--Includes a Subrecipient or Administrator and means any State or its political subdivision, any
instrumentality of a State or its political subdivision, any public or private agency, institution, organization,
or other entity, or any person to whom assistance or an award is extended for any program or activity
directly or through another Recipient, including any successor, assignee, or transferee of a Recipient, but
excluding the ultimate beneficiary of the assistance. Recipients include private entities in partnership with
Recipients to own or operate a program or service. This term includes Development Owner.

81.203 General Requirements and Effect of Non Compliance
(@) No individual with a Disability shall, by reason of their Disability, be excluded from the participation in,
be denied the benefits of, or be subjected to discrimination under any Department awarded program or
activity.
(b) There are additional requirements for compliance with Section 504 of the 1973 Rehabilitation Act; Title
V1 of the Civil Rights Act of 1964; the Fair Housing Act; the Americans with Disabilities Act; and other
civil rights laws, regulations and Executive Orders by Recipients of Department program or activities. This
subchapter addresses only the requirements relating to physical accessibility, and reasonable
accommodations under Section 504, the American with Disabilities Act, and the Fair Housing Act. Other
disability-related requirements include but are not limited to:

(1) Operating housing that is not segregated based upon disability or type of disability, unless authorized by
federal statute or executive order;

(2) Providing auxiliary aids and services necessary for effective communication with persons with
disabilities; and

(3) Operating programs in the most integrated setting appropriate to the needs of qualified individuals with
disabilities.
(c) Compliance with accessibility requirements, as applicable, including compliance with the Fair Housing
Act, the Americans with Disabilities Act, and Section 504 of the Rehabilitation Act of 1973, other civil
rights laws, regulations and Executive Orders; and Chapters 2105 and 2306 of the Texas Government Code
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is the sole responsibility of the Recipient. By providing guidance and monitoring for compliance, the
Department in no way assumes any liability whatsoever for any action or failure to act by the Recipient.

(d) Failure to comply with the provisions of this subchapter may result in the assessment of administrative
penalties and/or debarment, as further outlined in this Title.

81.204 Reasonable Accommodations

(a) Applicability. This policy relates to a request for Reasonable Accommodations made by an applicant or
participant of a Department program to a Recipient, or made by an applicant or occupant to a property
funded by the Department to the property. The policy regarding a request for Reasonable Accommodation
by the Department is found at 10 TAC 8§1.1 of this Chapter.

(b) General Considerations in Handling of Reasonable Accommodations. An applicant, participant, or
occupant who has a disability may request an accommodation and, depending on the program funding the
property or activity and whether the accommodation requested is a reasonable accommodation, their
request must be timely addressed.

(1) When the Department monitors a property or activity for how reasonable accommodation requests
have been handled, it will consider such things as whether the person working on behalf of the program or
property which the Department is monitoring:

(A) Timely received the request and recorded it;

(B) Took into consideration how action on the request would impact the person making the request and
worked to avoid responding in a manner that was prejudicial to the requestor in a way that could have been
avoided; and

(C) Engaged in communication with the requestor to understand the nature of their request and whether
there was a reasonable way to make an accommodation.

(2) If the person responsible for responding to a request for an accommodation needs assistance or
clarification as to how the requirement may apply to their program or property they should contact the
Compliance Division immediately to discuss the matter. The Compliance Division cannot provide legal
advice or direct the person to respond in any specific manner, but they can, in some instances, point to
appropriate federal guidance or other resources such as the Texas Workforce Commission Civil Rights
Division. A person who contacts the Compliance Division or anyone else for such reasons should
document such contact in their files because the process of obtaining guidance may impact the timeliness of
their response.

(3) Unless there is a clear documented need for a lengthier process or there is a controlling federal statute
or regulation specifying a different deadline, when a person requests an accommodation they should be
given a response as soon as possible but not later than three (3) business days.

(c) To show that a requested Reasonable Accommodation may be necessary, there must be an identifiable
relationship between the requested accommodation and the individual's Disability.

(d) Responses to Reasonable Accommodation requests must be provided within a reasonable amount of
time, not to exceed three (3) business days. The response must either be to grant the request, deny the
request, offer alternatives to the request, or request additional information to clarify the Reasonable
Accommodation request. Should additional information be required and an interactive process be necessary,
this process must also be completed within a reasonable amount of time. An undue delay in responding to a
Reasonable Accommodation request may be deemed by the Department to be a failure to provide a
Reasonable Accommodation.

(e) When a participant, applicant, or occupant requires an accessible unit, feature, space or element, or a
policy modification, or other Reasonable Accommodation to accommodate a Disability, the Recipient must
provide and pay for the requested accommaodation, unless doing so would result in a fundamental alteration
in the nature of the program or an undue financial and administrative burden. A fundamental alteration is an
accommodation that is so significant that it alters the essential nature of the Recipient's operations. A
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Recipient that owns a tax credit or Multifamily Bond Development with no federal or state funds awarded
before September 1, 2001, must allow but may not need to pay for the Reasonable Accommodation, except
if the accommodation requested should have been made as part of the original design and construction
requirements under the Fair Housing Act, or is a Reasonable Accommodation identified by the U.S.
Department of Justice or the U.S. Department of Housing and Urban Development with a de minimis cost
(e.g., assigned existing parking spot and no deposit for service/assistance animals).

(f) A Recipient may not charge a fee or place conditions on a participant, occupant, or applicant in exchange
for making the accommaodation.

(g) A Reasonable Accommodation request of an individual with a Disability that amounts to an Alteration
should be made to meet the needs of the individual with a Disability, rather than being limited by any
particular accessible code specification.

(1) Recipients are not required to make structural changes where other methods, which may not cost as
much, are effective in making programs or activities readily accessible to and usable by persons with
Disabilities.

(2) In choosing among available methods for meeting the requirements of this section, the Recipient must
give priority to those methods that offer programs and activities to qualified individuals with Disabilities in
the most integrated setting appropriate.

(3) Undue burden.

(A) The determination of undue financial and administrative burden will be made by the Department on
a case-by-case basis, involving various factors, such as the cost of the Reasonable Accommodation, the
financial resources of the Development, the benefits the accommodation would provide to the requester,
and the availability of alternative accommodations that would adequately meet the requester's Disability-
related needs.

(B) In considering whether an expense would constitute an undue burden the Department may, as
applicable, consider the following items (though it may consider factors not on this list):

(i) Payment for Alteration from operating funds, residual receipts accounts, or reserve replacement
accounts must be sought using appropriate approval procedures.

(i) The approved amount must normally be able to be replenished through property rental income
within one year without a corresponding raise in rental rates.

(iii) A projected inability to replenish an operating fund account or the reserve for replacement account
within one year for funds spent in providing alterations under this subchapter is some evidence that the
Alteration would be an undue financial and administrative burden.

(C) If providing accessibility would result in an undue financial and administrative burden, the Recipient
must still take other reasonable steps to achieve accessibility.

(D) If a structural change would constitute an undue financial and administrative burden, and the
tenant/requestor still wants that particular change to be made, the tenant/requestor must be allowed to
make and pay for the accommodation.

(4) Recipients are not required to install an elevator solely for the purpose of making units accessible as a
Reasonable Accommodation.

(5) Recipients do not have to make mechanical rooms and similar spaces accessible when, because of their
intended use, they do not require accessibility by the public, by tenants, or by employees with physical
disabilities.

(6) Recipients are not required to make building alterations that have little likelihood of being
accomplished without removing or altering a load-bearing structural member, as a Reasonable
Accommodation.

(h) If a Recipient refuses to provide a requested accommodation because it is either an undue financial and
administrative burden or would result in a fundamental alteration to the nature of the program, the
Recipient must make a reasonable attempt to engage in an interactive dialogue with the requester to
determine if there is an alternative accommodation that would adequately address the requester's Disability-
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related needs. If an alternative accommodation would meet the individual's needs and is reasonable, the
Recipient must provide it.

(i) Examples of reasonable accommodations, while not exhaustive, include moving the due date for rent to
coincide with the date the requestor receives their social security disability check; providing a designated
accessible parking space from existing parking spaces; creating an accessible parking space to accommodate
a wheelchair-equipped van; allowing a service animal in spite of a no pets policy; modifying door knobs to
levers; providing assistance in filling out a program application for the activity or unit; in the case of a
service provider providing computer lab classes with laptops, providing a loan of the laptop computer with
the training software; in the case of a weatherization provider serving a family with a child with asthma,
seeing if an alternative sealant could be used when the sealant typically used may trigger an asthma attack;
installing grab bars; providing an accessible entrance to a resident's current unit, unless it would be an undue
financial and administrative hardship or a fundamental alteration of the program to do so; and providing a
ramp in excess of usual specifications for such alternations to accommodate a scooter type wheelchair,
unless it would be an undue financial and administrative hardship or a fundamental alteration of the
program to do so.

(J) Recipients must follow federal and state regulations regarding service/assistance animals. A housing

provider may not require an applicant, participant, or occupant to pay a pet deposit if the animal is a
service/assistance animal.

81.205 Compliance with the Fair Housing Act

(a) Generally, housing designed and constructed for first occupancy after March 13, 1991, must comply with
the Fair Housing Act. This includes Units, common areas, and amenities added to existing buildings, or on
land under common ownership and contiguous with housing otherwise exempt from the Fair Housing Act.
(b) Compliance with the Fair Housing Act makes it unlawful to discriminate based on a person's disability,
race, color, religion, sex, familial status, or national origin unless there is an exception in federal law.

(c) The Department requires compliance with HUD's Fair Housing Act Design Manual, including the ability
to claim exemptions or exceptions provided for therein.

81.206 Applicability of the Construction Standards for Compliance with 8504 of the Rehabilitation
Act of 1973

(a) The following types of Multifamily Housing Developments must comply with the construction standards
of 8504 of the Rehabilitation Act of 1973, as further defined through the Uniform Federal Accessibility
Standards (UFAS):

(1) New construction and reconstruction HOME and NSP Multifamily Housing Developments that began
construction before March 12, 2012,

(2) Rehabilitation HOME and NSP Multifamily Housing Developments that submitted a full application
for funding before January 1, 2014; and

(3) All Housing Tax Credit and Tax Exempt Bond Developments that were awarded after September 1,
2001, and submitted a full application before January 1, 2014.
(b) The following types of Multifamily Housing Developments must comply with the construction
requirements of 2010 ADA standards with the exceptions listed in "Nondiscrimination on the Basis of
Disability in Federally Assisted Programs and Activities" 79 Federal Register 29671 and not otherwise
modified in this subchapter:

(1) New construction and reconstruction HOME and NSP Multifamily Housing Developments that began
construction after March 12, 2012; and

(2) All Multifamily Housing Developments that submit a full application for funding after January 1, 2014.
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(d) Recipients of ESG, EH, and HHSP funds must comply with the 2010 ADA Standards with the
exceptions listed in "Nondiscrimination on the Basis of Disability in Federally Assisted Programs and
Activities" 79 Federal Register 29671 and not otherwise modified in this subchapter.

(d) Effect on LURASs. These rules do not serve to amend contractual undertakings memorialized in a
recorded LURA but may, by operation of law, place requirements on a property owner beyond those
contained in the LURA.

81.207 General Requirements for Multifamily Housing Developments

(a) All Units that are accessible to persons with mobility impairments must be on an Accessible Route.
(b) Recipients must give priority to methods that offer housing in the most integrated setting possible (i.e., a
setting that enables qualified persons with Disabilities and persons without Disabilities to interact to the
fullest extent possible). This means the distribution will provide individuals requiring accessible units with a
choice of location, layout, and price that is substantially equivalent to the choice available to others.
Distribution of accessible units may be further described in federal law, regulation, or governing Rules in
this Title. To the maximum extent feasible and subject to reasonable health and safety requirements,
accessible units must be:

(1) Distributed throughout the Development and site; and

(2) Made available in a sufficient range of sizes and amenities so that the choice of living arrangements of
qualified persons with Disabilities is, as a whole, comparable to that of other persons eligible for housing
assistance under the same program.
(c) All Multifamily Housing Developments that submit full applications after January 1, 2014, must have a
minimum of 5% of Units that are accessible to persons with mobility impairments, and a minimum of 2%
of the Units must be accessible to persons with visual and hearing impairments. In addition, common areas
and amenities must also be accessible as identified in the 2010 ADA standards with the exceptions listed in
"Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities" 79 Federal
Register 29671.
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10 TAC Chapter 1, Subchapter B, Accessibility and Reasonable Accommodations —
Blackline Version

§1.201 Purpose

(@) The purpose of this subchapter is to establish a framework for informing compliance with the
requirements of Tex. Gov't Code 882306.6722, 2306.6725, and 2306.6730, and prevideguidanceregarding
the requirements of the Americans with Disabilities Act, §Section 504 of the 1973 Rehabilitation Act
(“Section 504”) and the Fair Housing Act for by-al Rrecipients of awards from the Texas Department of
Housing and Community Affairs (“the “Department") including but not limited to:

(1) Community Services Block Grant-{CSBG,

(2) Low Income Home Energy Assistance Program (LIHEAP) (including the two (2) programs utilizing
this funding source: the LIHEAP Weatherization Assistance Program {(EHHEAP—WAP}—and the
Comprehensive Energy Assistance Program {CEAR};

(3) Emergency Solutions Grant (“ESG”);

4) State Housing Trust Fund{SH¥F};

Low Income Housing Tax Credit-{LHHFC;
Multifamily Bond Programs (“Bond”);
National Housing Trust Fund-(NHTF);

) TCAP- Returned Funds{FSARRF);
) Section 8;
) Department of Energy Weatherization Assistance Program{BOE-WAPR}; and
(14) Homeless Housing and Services Program (“HHSP”); and
(15) Ending Homelessness Fund (“EH”).
(b) Unless otherwise indicated in the applicable notice of funding availability arnreuncement or required by
contract, this subchapter does not apply to contracts for the procurement of goods or services by the

Department.

§1.202 Definitions

Capitalized words in this Subchapter have the meaning assigned in the specific Chapter and Rules of the
Title that govern the program associated with matter or assigned by federal or state law. In addition, the
following terms are used for the purposes of this Subchapter:

(1) 2010 ADA Standards--The term 2010 ADA Standards refers to the 2010 ADA Standards for
Accessible Design implementing Title 11 of the Americans with Disabilities Act of 1990, including the ADA
Amendments of 2008, found at 28 CFR Part 35. This term includes both the Title Il (28 CFR §35.151) and
2004 ADAAG (36 CFR Part 1991). If there is a conflict between 2004 ADAAG and Title Il the
requirements of Title 11 prevail.

(2) Accessible Route--A continuous unobstructed path connecting accessible elements and spaces in a
facility or building that complies with the space and reach requirements of the applicable accessibility
standard.

(3) Alteration--Any physical change in a facility or its permanent fixtures or equipment. It includes, but is
not limited to, remodeling, renovation, rehabilitation, reconstruction, changes or rearrangements in
structural parts and extraordinary repairs. It does not include normal maintenance or repairs, reroofing,

interior decoration, or changes to mechanical systems. {Seurcer—24—CFRSubtitle—A—Subpart—-A-—88.3
B
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(4) Disability--A physical or mental impairment that substantially limits one or more major life activities; or
having a record of such an impairment; or being regarded as having such an impairment. Nothing in this
definition requires that a dwelling be made available to an individual whose tenancy would constitute a
direct threat to the health or safety of other individuals or whose tenancy would result in substantial physical
damage to the property of others. Included in this meaning is the term handicap as defined in the Fair
Housrng Act and the term drsabrlrty as defrned in the Amencans wrth Drsabrlrtres Act (Seuree—%—@FR

(5) Multifamily Housing Development--A project that includes five or more dwelling units. A project may
consist of five single family homes, a single building with five or more units, or five or more units in
multiple buildings each with one or more units. A project includes the whole of one or more residential
structures and appurtenant structures, equipment, roads, walks, and parking lots which are covered by a
single contract or application, or whrch are treated as a whole for processrng purposes, whether or not
Iocated on a common srte : . . .

(6) Reasonable Accommodation--An accommodation and/or modification that is an alteration, change,
exception, or adjustment to a program, policy, service, building, or dwelling unit, that will allow a qualified
person with a Disability to:

(A) Participate fully in a program;
(B) Take advantage of a service;
(C) Live in a dwelling; or

(D) Use and enjoy a dwelling.

(7) Recipient--Includes a Subrecipient or Administrator and means any State or its political subdivision, any
instrumentality of a State or its political subdivision, any public or private agency, institution, organization,
or other entity, or any person to whom assistance or an award is extended for any program or activity
directly or through another Recipient, including any successor, assignee, or transferee of a Recipient, but
excluding the ultimate beneficiary of the assistance. Recipients include private entities in partnership with
Recipients to own or operate a program or service. This term includes Development Owner

81.203 General Certifications-Requirements and Effect of Non Compliance

(a) No individual with a Disability shall, by reason of their Disability, be excluded from the participation in,
be denied the benefits of, or be subjected to discrimination under any Department awarded program or
activity.
(b) There are additional requirements for compliance with §Section 504 of the 1973 Rehabilitation Act; Title
V1 of the Civil Rights Act of 1964; the Fair Housing Act; the Americans with Disabilities Act; and other
civil rights laws, regulations and Executive Orders by Recipients of Department program or activities. This
subchapter addresses only the requirements relating to physical accessibility-ir-rew-construction-aterations,
and reasonable accommodations under §Section 504, the American with Disabilities Act, and the Fair
Housing Act. Other disability-related requirements include but are not limited to:

(1) Operating housing that is not segregated based upon disability or type of disability, unless authorized by
federal statute or executive order;

(2) Providing auxiliary aids and services necessary for effective communication with persons with
disabilities; and
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(3) Operating programs in the most integrated setting appropriate to the needs of qualified individuals with
disabilities.
(c) Compliance with accessibility requirements, as applicable, including compliance with the Fair Housing
Act, the Americans with Disabilities Act, and §Section 504 of the Rehabilitation Act of 1973, other civil
rights laws, regulations and Executive Orders; and Chapters 2105 and 2306 of the Texas Government Code
is the sole responsibility of the Recipient. By providing guidance and monitoring for compliance, the
Department in no way assumes any liability whatsoever for any action or failure to act by the Recipient.
(d) Failure to comply with the provisions of this subchapter may result in the assessment of administrative
penalties and/or debarment, as further outlined in this Title.

81.204 Reasonable Accommodations

(a) Applicability. This policy relates to a request for Reasonable Accommodations made by an applicant or
participant of a Department program to a Recipient, or made by an applicant or occupant to a property
funded by the Department to the property. The policy regarding a request for Reasonable Accommodation
by the Department is found at 10 TAC §1.1 of this Chapter.

(b) General Considerations in Handling of Reasonable Accommodations. An applicant, participant, or
occupant who has a disability may request an accommodation and, depending on the program funding the
property or activity and whether the accommodation requested is a reasonable accommodation, their
request must be timely addressed.

(1) When the Department monitors a property or activity for how reasonable accommodation requests
have been handled, it will consider such things as whether the person working on behalf of the program or
property which the Department is monitoring:

(A) Timely received the request and recorded it;

(B) Took into consideration how action on the request would impact the person making the request and
worked to avoid responding in a manner that was prejudicial to the requestor in a way that could have been
avoided: and

(C) Engaged in communication with the requestor to understand the nature of their request and whether
there was a reasonable way to make an accommodation.

(2) If the person responsible for responding to a request for an accommodation needs assistance or

clarification as to how the requirement may apply to their program or property they should contact the
Compliance Division immediately to discuss the matter. The Compliance Division cannot provide legal
advice or direct the person to respond in any specific manner, but they can, in some instances, point to
appropriate federal guidance or other resources such as the Texas Workforce Commission Civil Rights
Division. A person who contacts the Compliance Division or anyone else for such reasons should
document such contact in their files because the process of obtaining guidance may impact the timeliness of
their response.

(3) Unless there is a clear documented need for a lengthier process or there is a controlling federal statute
or requlation specifying a different deadline, when a person requests an accommodation they should be
given a response as soon as possible but not later than three (3) business days.

(c) To show that a requested Reasonable Accommodation may be necessary, there must be an identifiable
relationship between the requested accommodation and the individual's Disability.

(bd) Responses to Reasonable Accommodation requests must be provided within a reasonable amount of
time, not to exceed three (3) businesst4-ealendar days. The response must either be to grant the request,

Page 16 of 23



deny the request, offer alternatives to the request, or request additional information to clarify the Reasonable
Accommodation request. Should additional information be required and an interactive process isbe
necessary, this process must also be completed within a reasonable amount of time. An undue delay in
responding to a Rreasonable Aaccommodation request may be deemed by the Department to be a failure to
provide a Rreasonable Aaccommodatlon

(ee) When a participant restdent-er—applicant, or occupant requires an accessible unit, feature, space or
element, or a policy modification, or other Reasonable Accommodation to accommodate a Disability, the
Recipient must provide and pay for the requested accommodation, unless doing so would result in a
fundamental alteration in the nature of the program or an undue financial and administrative burden. A
fundamental alteration is an accommodation that is so significant that it alters the essential nature of the
Recipient's operations. A Recipient that owns a tax credittHHFES or Multifamily Bond Development with
no federal or state funds awarded before September 1, 2001, must allow but may not need to pay for the
Reasonable Accommodation, except if the accommodation requested should have been made as part of the
original design and construction requirements under the Fair Housing Act, or is a Reasonable
Accommodation identified by the U.S. Department of Justice_or the U.S. Department of Housing and
Urban Development with a de minimis cost (e.g., assigned existing parking spot; and no deposit for
service/assistance animals-ete).

(fd) A Recipient may not charge a fee or place conditions on a-participant.restdent- occupant, or applicant in
exchange for maklng the accommodatlon Fe#example—wmle heuang—p%ewde%may—requ#&&pphe&n&e%

(ge) A Reasonable Accommodation request of an individual with a Disability that amounts to an Alteration
should be made to meet the needs of the individual with a Disability, rather than being limited by any

particular accessible code specification.

(1) Recipients are not required to make structural changes where other methods, which may not cost as
much, are effective in making programs or activities readily accessible to and usable by persons with
Disabilities.
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(2) In choosing among available methods for meeting the requirements of this section, the Recipient
mustshalt give priority to those methods that offer programs and activities to qualified individuals with
Disabilities in the most integrated setting appropriate.

(3) Undue burden.

(A) The determination of undue financial and administrative burden will be made by the Department on
a case-by-case basis, involving various factors, such as the cost of the Rreasonable Aaccommodation, the
financial resources of the Development, the benefits the accommodation would provide to the requester,
and the availability of alternative accommodations that would adequately meet the requester's Disability-
related needs.
(B) In considering whether an expense would constitute an undue burden the Department may, as
applicable, consider the following items (though it may consider factors not on this list):
(i) Payment for Alteration from operating funds, residual receipts accounts, or reserve replacement
accounts must be sought using appropriate approval procedures.
(i) The approved amount must normally be able to be replenished through property rental income
within one year without a corresponding raise in rental rates.
(iii) A projected inability to replenish an operating fund account or the reserve for replacement account
within one year for funds spent in providing alterations under this subchapter is some evidence that the

Alteration would be an undue financial and administrative burden. {Seurce- HUD-Handbeok4350.3-82-
R

(C) If providing accessibility would result in an undue financial and administrative burden, the Recipient
must still take other reasonable steps to achieve accessibility.

(D) If a structural change would constitute an undue financial and administrative burden, and the
tenant/requestor still wants that particular change to be made, the tenant/requestor must be allowed to
make and pay for the accommodation.

(4) Recipients are not required to install an elevator solely for the purpose of making units accessible as a
Rreasonable Aaccommodation. {Seuree-HUDB-Handbook 43503, 82-37/{E)}

(5) Recipients do not have to make mechanical rooms and similar spaces accessible when, because of their
intended use, they do not require accessibility by the public, by tenants, or by employees with physical
disabilities. {Source-HUD Handbook-4350.3,-§2-37(D))

(6) Recipients are not required to make building alterations that have little likelihood of being
accomplished without removing or altering a load-bearing structural member, as a Rreasonable

Aaccommodation. {Seuree:24-CFR88.32(c}- HUDHandbeok4350-3-5§2-3%B))

(h#) If a Recipient refuses to provide a requested accommodation because it is either an undue financial and
administrative burden or would result in a fundamental alteration to the nature of the program, the
Recipient must make a reasonable attempt to engage in an interactive dialogue with the requester to
determine if there is an alternative accommodation that would adequately address the requester's Disability-
related needs. If an alternative accommodation would meet the individual's needs and is reasonable, the
Recipient must provide it.

(i) Examples of reasonable accommodations, while not exhaustive, include moving the due date for rent to
coincide with the date the requestor receives their social security disability check; providing a designated
accessible parking space from existing parking spaces; creating an accessible parking space to accommodate
a wheelchair-equipped van; allowing a service animal in spite of a no pets policy: modifying door knobs to
levers; providing assistance in filling out a program application for the activity or unit; in the case of a
service provider providing computer lab classes with laptops, providing a loan of the laptop computer with
the training software; in the case of a weatherization provider serving a family with a child with asthma,
seeing if an alternative sealant could be used when the sealant typically used may trigger an asthma attack;
installing grab bars: providing an accessible entrance to a resident's current unit, unless it would be an undue
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financial and administrative hardship or a fundamental alteration of the program to do so: and providing a
ramp in excess of usual specifications for such alternations to accommodate a scooter type wheelchair,

unless it would be an undue financial and administrative hardship or a fundamental alteration of the
program to do so.
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(Jg) Recipients must follow federal and state regulations regarding service/assistance animals._A housing
provider may not require an applicant, participant, or occupant to pay a pet deposit if the animal is a
service/assistance animal.

81.205 Compliance with the Fair Housing Act

(a) Generally, housing designed and constructed for first occupancy after March 13, 1991, must comply with
the Fair Housing Act. This includes Units, common areas, and amenities added to existing buildings, or on
land under common ownership and contiguous with housing otherwise exempt from the Fair Housing Act.
(b) Compliance with the Fair Housing Act makes it unlawful to discriminate based on a person's disability,
race, color, religion, sex, famrlral status, or natronal origin unless there is an exceptron |n federal law.

() 3
reqerrements—tThe Department requrres complrance Wrth HUD S Farr Housrng Act Desrgn Manual
including the ability to claim exemptions or exceptions provided for therein.

81.206 Applicability of the Construction Standards for Compliance with 8504 of the Rehabilitation
Act of 1973

(a) The following types of Multifamily Housing Developments must comply with the construction standards
of 8504 of the Rehabilitation Act of 1973, as further defined through the Uniform Federal Accessibility
Standards (UFAS):

(1) New construction and reconstruction HOME and NSP Multifamily Housing Developments that began
construction before March 12, 2012,

(2) Rehabilitation HOME and NSP Multifamily Housing Developments that submitted a full application
for funding before January 1, 2014; and

(3) All Housing Tax Credit and Tax Exempt Bond Developments that were awarded after September 1,
2001, and submitted a full application before January 1, 2014.
(b) The following types of Multifamily Housing Developments must comply with the construction
requirements of 2010 ADA standards with the exceptions listed in "Nondiscrimination on the Basis of
Disability in Federally Assisted Programs and Activities" Federal-Register-79 FR-Federal Register 29671 and
not otherwise modified in this subchapter:

(1) New construction and reconstruction HOME and NSP Multifamily Housing Developments that began
construction after March 12, 2012; and

(2) All Multifamily Housing Developments that submit a full application for funding after January 1, 2014.

(ed) AfterMareh—12-2012-Recipients of ESG, EH, and HHSP funds must comply with the 2010 ADA
Standards with the exceptions listed in "Nondiscrimination on the Basis of Disability in Federally Assisted
Programs and Activities" FederalRegister—79 Federal Register 29671 and not otherwise modified in this
subchapter.

(d) Effect on LURASs. These rules do not serve to amend contractual undertakings memorialized in a

recorded LURA but may, by operation of law, place requirements on a property owner beyond those
contained in the LURA.

81.207 General Requirements for Multifamily Housing Developments
(a) AII Usnits that are accessrble to persons wrth mobrlrty |mpa|rments must be on an Accessrble Route

(b) Recrprents must grve prrorrty to methods that offer housrng in the most mtegrated settrng possrble (l e, a
setting that enables qualified persons with Ddisabilities and persons without Disabilities to interact to the
fullest extent possible). This means the distribution will provide individuals requiring accessible units with a
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choice of location, layout, and price that is substantially equivalent to the choice available to others.
Distribution of accessible units may be further described in federal law, regulation, or governing Rules in
this Title. To the maximum extent feasible and subject to reasonable health and safety requirements,
accessible units must be:

(1) Distributed throughout the Development and site; and

(2) Made available in a sufficient range of sizes and amenities so that the choice of living arrangements of
qualified persons with Disabilities is, as a whole, comparable to that of other persons eligible for housing
assistance under the same program. (Seurse:-24-CFR-58.26}
(c) All Multifamily Housing Developments that submit full applications after January 1, 2014, must have a
minimum of 5% of Units that are accessible to persons with mobility impairments, and a minimum of 2%
of the Units must be accessible to persons with visual and hearing impairments. In addition, common areas
and amenities must also be accessible as identified in the 2010 ADA standards with the exceptions listed in
"Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities” 79 Federal

Register 29671.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on an order proposing new 10 TAC, Chapter 1,
Subchapter D, Uniform Guidance for Recipients of Federal and State Funds, §1.411 Administration
of Block Grants under Chapter 2105 of the Tex. Gov't Code

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov't Code 82306.053, the Texas Department of
Housing and Community Affairs (the "Department”) is authorized to adopt rules
governing the administration of the Department and its programs;

WHEREAS, Tex. Gov't Code Chapter 2105 specifically identifies the Department
as being subject to its requirements as it relates to the administration of Block
Grants;

WHEREAS, the programs administered by the Department that are subject to Tex.
Gov't Code Chapter 2105 are the Community Services Block Grant (“CSBG”)
program, the Low Income Home Energy Assistance Program (“LIHEAP”) and the
Community Development Block Grant (“CDBG”) Program, which funds the
Colonia Self-Help Centers, and the Department is proposing to provide clear rule-
based guidance for Subrecipients and Administrators relating to the provisions of the
chapter;

WHEREAS, upon Board approval, the proposed rule will be submitted to the Texas
Register to be released for public comment which will be accepted from November
23, 2018, through December 27, 2018;

NOW, therefore, it is hereby

RESOLVED, that the proposed new §1.411 Administration of Block Grants under
Chapter 2105 of the Tex. Gov't Code, is approved for publication in the Texas
Register for public comment; and

FURTHER RESOLVED, that the Executive Director and his designees, be and
each of them hereby are authorized, empowered, and directed, for and on behalf of
the Department, to cause the proposed new §1.411 Administration of Block Grants
under Chapter 2105 of the Tex. Gov't Code, in the form presented to this meeting,
to be published in the Texas Register for public comment and in connection therewith,
make such non-substantive technical corrections as they may deem necessary to
effectuate the foregoing, including the preparation of the subchapter specific
preambles and any requested changes to the preambles.
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BACKGROUND

Tex. Gov't Code Chapter 2105 (“Chapter 2105”) governs the administration of federal block grants
and specifically names the Department (among others) as an agency to which this rule applies. A
block grant program, as defined in Tex. Gov't Code §2015.001(2), is: “a program resulting from the
consolidation or transfer of separate federal grant programs, including federal categorical programs,
so that the state determines the amounts to be allocated or the method of allocating the amounts to
various agencies or programs from the combined amounts, including a program consolidated or
transferred under the Omnibus Budget Reconciliation Act of 1981 (Pub. L. No. 97-35).” For the
Department the programs that meet that definition include the Community Services Block Grant
(“CSBG”) program, the Low Income Home Energy Assistance Program (“LIHEAP”) and the
Community Development Block Grant (“CDBG”) Program, which funds the Colonia Self-Help
Centers.

While the Department has interspersed certain facets or requirements of Chapter 2105 into some
program rules, practices and policies, the Department has not provided one uniform rule that
provides Subrecipients and Administrators under CDBG, LIHEAP and CSBG with the clear rule-
based guidance relating to Chapter 2105. With this action the Department is doing so.

The majority of the attached proposed rule reflects a compilation of those aspects of Chapter 2105
that are applicable to the Administrators or Subrecipients and the Department does not exceed the
state law, but merely provides the information to Subrecipients and Administrators in one
streamlined location. In two instances the Department provides further specificity:

e Tex. Gov't Code §2105.202 specifically requires that the Department adopt rules that define
good cause for nonrenewal of a Subrecipient or Administrator’s contract or reduction of
funding. In proposed 10 TAC 81.411(XXX), the Department defines those good cause
reasons which include the six reasons provided for in Chapter 2105 as well as several other
reasons that the Department believes are applicable.

e As provided for in Tex. Gov't Code §2105.201(b) the notification and hearing requirements
provided for in Chapter 2105 for reduction of funding or nonrenewal do not apply if a
Subrecipient or Administrator’s block grant funding becomes subject to the Department’s
competitive bidding rules. The Department specifies in 10 TAC 81.411(XXX) that this type
of competitive bidding for awarding block grant funding to Administrators or Subrecipients
includes the competitive release of Notices of Funding Availability and competitive Requests
for Providers.

Once approved in draft form, this rule will be published in the Texas Register for public comment and
will be returned to the Board for final adoption.

Page 2 of 6



Attachment 1: Preamble for proposing new 10 TAC 8§1.411 Administration of Block Grants
under Chapter 2105 of the Tex. Gov’t Code.

The Texas Department of Housing and Community Affairs (the “Department”) proposes new
81.411 Administration of Block Grants under Chapter 2105 of the Tex. Gov't Code. The purpose of
the proposed section is to provide compliance with Tex. Gov’'t Code Chapter 2105 which governs
the administration of federal block grants, and provide one uniform rule that provides Subrecipients
and Administrators under the Community Services Block Grant (“CSBG”) program, the Low
Income Home Energy Assistance Program (“LIHEAP”) and the Community Development Block
Grant (“CDBG”) Program, which funds the Colonia Self-Help Centers, with clear rule-based
guidance relating to Chapter 2105.

Tex. Gov’'t Code §2001.0045(b) does not apply to the rule being adopted under item (9) of that
section, ensuring Department compliance with legislation. Despite this exception, it should be noted
that no costs are associated with this action that would have prompted a need to be offset.

The Department has analyzed this rulemaking and the analysis is described below for each category
of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV'T
CODE §2001.0221.

Mr. Irvine has determined that, for the first five years the new rule will be in effect:

1. The new rule does not create or eliminate a government program, but provides guidance for
how the Department and its subrecipients of certain federal funds, will comply with Tex. Gov’t
Code, Chapter 2105, regarding Administration of Block Grants.

2. The new rule does not reduce work load such that any existing employee positions can be

eliminated nor does it create work that require new employee positions.

The new rule does not require additional future legislative appropriations.

4. The new rule does not result in an increase in fees paid to the Department, nor in a decrease in
fees paid to the Department.

5. The new rule is creating a new regulation, but only to the extent that it provides clear guidance
to Subrecipient on adherence to Tex. Gov't Code, Chapter 2105, regarding Administration of
Block Grants.

6. The new rule will not expand or repeal an existing regulation.

7. The new rule will neither increase nor decrease the number of individuals subject to the rule, as
Administrators and Subrecipients are already subject to the provisions of Tex. Gov’'t Code,
Chapter 2105, regarding Administration of Block Grants.

8. The new rule will not negatively nor positively affect this state’s economy.

w

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T
CODE §2006.002. The Department, in drafting this rule, has attempted to reduce any adverse
economic effect on small or micro-business or rural communities while remaining consistent
with the statutory requirements of Tex. Gov't Code Chapter 2306, Subchapter E.

1. The Department has evaluated this rule and determined that none of the adverse effect strategies
outlined in Tex. Gov't Code 8§2006.002(b) are applicable.
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2. There are no small or micro-businesses subject to the rule for which the economic impact of the
rule is projected to impact. There are no rural communities subject to the rule for which the
economic impact of the rule is projected to impact.

3. The Department has determined that because this rule is only applicable to nonprofits and local
governments that are designated as community action agencies that are already subject to Tex.
Gov't Code, Chapter 2105, regarding Administration of Block Grants, there will be no economic
effect on small or micro-business or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE §2007.043. The
new rule does not contemplate nor authorize a taking by the Department, therefore no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).
The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the new rule has no economic
effect on local employment; therefore no local employment impact statement is required to be
prepared for the rule.

Texas Gov’'t Code §2001.022(a) states that this “impact statement must describe in detail the
probable effect of the rule on employment in each geographic region affected by this rule...”
Considering that this rule merely provides guidance on how subrecipients and administrators will
be subject to Tex. Gov't Code, Chapter 2105, regarding Administration of Block Grants, and
that the rule is applied statewide, the rule does not change issues affecting employment, and
there are no “probable” effects of the new rule on particular geographic regions.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX GOV'T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the new section is in effect, the public benefit anticipated as a result of the new section will be
clear guidance provided to Subrecipients and Administrators on compliance with Tex. Gov’t
Code, Chapter 2105, regarding Administration of Block Grants.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the new section is in effect, enforcing or
administering the new section does not have any foreseeable implications related to costs or
revenues of the state or local governments.

g. REQUEST FOR PUBLIC COMMENT The public comment period will be held November 23,
2018, to December 27, 2018, to receive input on the proposed new section. Written comments
may be submitted to the Texas Department of Housing and Community Affairs, Attn: Brooke
Boston, Rule Comments, P.O. Box 13941, Austin, Texas 78711-3941, by fax to (512) 475-0220,
or email brooke.boston@tdhca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY 5:00
P.M. Austin local time DECEMBER 27, 2018.

STATUTORY AUTHORITY. The new section is adopted pursuant to TEX GOV'T CODE,

§2306.053, which authorizes the Department to adopt rules and Chapter 2105. Except as described
herein the new section affects no other code, article, or statute.
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81.411 Administration of Block Grants under Chapter 2105 of the Tex. Gov’t Code

(a) Purpose. The purpose of this rule is to inform compliance with Tex. Gov't Code Ch. 2105,
Administration of Block Grants.

(b) Applicability. This rule applies to all funds administered by the Department that are subject to
Tex. Gov't Code Ch. 2105. The activities administered by the Department that are currently subject
to Tex. Gov't Code Chapter 2105 are those funded by the Community Services Block Grant
(“CSBG”) funds that are required to be distributed to Eligible Entities, the Low Income Home
Energy Assistance Program (“LIHEAP”) funds that are distributed to Subrecipients, and the funds
that the Department administers and distributes to Subrecipients from the annual allocation from
the Community Development Block Grant (“CDBG”) Program. If additional block grant funds
that would be subject to Tex. Gov't Code Ch. 2105 by its terms are assigned to the Department,
they too would be subject to this rule. Capitalized terms used in this section are defined in the
applicable Rules or Chapters of this Title or as assigned by federal or state law.

(c) Hearings required to be held by Subrecipients. Consistent with Tex. Gov’'t Code §2105.058,
Subrecipients that receive more than $5,000 from one or more of the programs noted in subsection
(b) of this section must annually submit evidence to the Department that a public meeting or
hearing was held solely to seek public comment on the needs or uses of block grant funds received
by the Subrecipient. This meeting or hearing may be held in conjunction with another meeting or
hearing if the meeting or hearing is clearly noted as being for the consideration of the applicable
block grant funds under this subsection.

(d) Complaints. The Department will notify a Subrecipient of any complaint received concerning the
Subrecipient services. As authorized by Tex. Gov't Code §2105.104, the Department shall consider
the history of complaints regarding a Subrecipient in determining whether to award, increase, or
renew a Contract with a Subrecipient.

(e) Right to Request a Hearing on Denial of Services or Benefits. As provided for in Tex. Gov't
Code §82105.151 and 2105.154, an affected person who alleges that a Subrecipient has denied all or
part of a service or benefit funded by funds under a program that is subject to this subchapter in a
manner that is unjust, discriminatory, or without reasonable basis in law or fact may request and
have a timely hearing provided by the Department in the Service Area of the Subrecipient, and the
requested hearing will be an administrative hearing under Tex. Gov't Code Ch. 2001.

(f) Nonrenewal or Reduction of Block Grant Funds to a Specific Subrecipient.

(1) As required by Tex. Gov't Code §2105.202(a), this section defines “good cause” for nonrenewal
of a Subrecipient contract or a reduction of funding. Good cause may include any one or more of
the following:

(A) consistent and repeated corroborated complaints about a Subrecipient’s failure to follow
substantive program requirements, as provided for in subsection (d) of this section;

(B) lack of compliance with 10 TAC 81.403 regarding Single Audit Requirements;

(C) statute, rule, or contract violations that have not been timely corrected and have prompted the
Department to initiate proceedings under 10 TAC Chapter 2, Enforcement, and have resulted in a
final order confirming such violation(s);

(D) disallowed costs in excess of $10,000 that have not been timely repaid;

(E) failure by Subrecipient to select an option as provided for in §1.410 of this Title (as proposed)
by the deadline;
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(F) the ineffective rendition of services to clients, which may include a Subrecipient’s failure to
perform on a Contract, and which may include materially failing to expend funds;

(G) afailure to address an identified material lack of cost efficiency of programs;

(H) a material failure of the services of the Subrecipient to meet the needs of groups or classes of
individuals who are poor or underprivileged or have a disability;

(I) providing services that are adequately addressed by other programs in that area;

(J) the extent to which clients and program recipients are involved in the Subrecpient’s decision
making;

(K) providing services in a manner that unlawfully discriminates on the basis of protected class
status; or

(L) providing services outside of the designated geographic scope of the Subrecipient.

(2) Notification of Reduction, Termination, or Nonrenewal of a Contract and Opportunity for a
Hearing. As required by Tex. Gov't Code 8§2105.203 and 2105.301, the Department will send a
Subrecipient a written statement specifying the reason for the reduction, termination, or nonrenewal
of funds no later than the 30" day before the date on which block grant funds are to be reduced,
terminated, or not renewed, unless excepted for by paragraph (4) of this subsection. After receipt of
such notice for reduction or nonrenewal, a Subrecipient may request an administrative hearing under
Tex. Gov't Code Ch. 2001 if the Subrecipient is alleging that the reduction is not based on good
cause as identified in paragraph (f)(1) of this section or is without reasonable basis in fact or law. If a
Subrecipient requests a hearing, the Department may, at its election, enter into an interim contract
with either the Subrecipient or another provider for the services formerly provided by the provider
while administrative or judicial proceedings are pending.

(3) Notification of Reduction of Block Grant funds for a Geographical Area. If required by Tex.
Gov't Code 882105.251 and 2105.252, the Department will send a Subrecipient a written statement
specifying the reason for the reduction of funds no later than the 30" day before the date on which
block grant funds are to be reduced.

(4) Exceptions. As authorized by Tex. Gov't Code §2105.201(b), the notification and hearing
requirements for reduction or nonrenewal of funding provided for in paragraphs (2) and (3) of this
subsection do not apply if a Subrecipient’s block grant funding becomes subject to the Department’s
competitive bidding rules. The Department will require such competitive bidding for awarding block
grant funding subject to Tex. Gov't Code Ch. 2105 for Subrecipients and in the Department’s
procuring of Subrecipients or contractors to administer or assist in administering such block grant
funds, which includes the competitive release of Notices of Funding Availability and competitive
Requests for Subrecipients or Providers. The criteria for evaluation of competitive responses shall
be set forth in the applicable notices of funds availability, requests, or other procurement invitation
document.

(5) Nothing in this section supersedes or is intended to conflict with the rights and responsibilities

outlined in 82.203 concerning Termination and Reduction of Funding for CSBG Eligible Entities, in
this Title.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on an order proposing new 10 TAC, Subchapter D,
Uniform Guidance for Recipients of Federal and State Funds, 81.410 Determination of Alien Status
for Program Beneficiaries

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov't Code 82306.053, the Texas Department of
Housing and Community Affairs (the "Department”) is authorized to adopt rules
governing the administration of the Department and its programs;

WHEREAS, Section 401(a) of the Personal Responsibility and Work Opportunity
Reconciliation Act of 1986 (“PRWORA”) provides that an alien who is not a
qualified alien is not eligible for any federal public benefit, and Department of Justice
(“DOJ”) guidance provides that each federal agency is required to identify which of
their programs are considered federal public benefits for this purpose;

WHEREAS, the U.S. Department of Health and Human Services (“USHHS”) has
determined that the Low Income Home Energy Assistance Program (“LIHEAP”) is
a federal public benefit and is subject to PRWORA, and the Department of Energy
(“DOE”) has directed states that as it relates to Qualified Aliens Eligibility for
Benefits, they should review guidance provided by HHS under the LIHEAP;

WHEREAS, the Department needs to clearly provide in rule how PRWORA will be
adhered to by Department subrecipients administering programs that have been
determined by the cognizant federal agency to be federal public benefits that trigger
the PRWORA requirements and how those subrecipients, if private nonprofits, will
handle verification of eligible status for any clients served under applicable programs,
and therefore staff has drafted a rule for such consideration and public comment;
and

WHEREAS, upon Board approval, the proposed rule will be submitted to the Texas
Register to be released for public comment which will be accepted from November
23, 2018, through December 27, 2018;

NOW, therefore, it is hereby

RESOLVED, that the proposed new §1.410 Determination of Alien Status for
Program Beneficiaries, is approved for publication in the Texas Register for public
comment; and

FURTHER RESOLVED, that the Executive Director and his designees, be and
each of them hereby are authorized, empowered, and directed, for and on behalf of
the Department, to cause the proposed new §1.410 Determination of Alien Status
for Program Beneficiaries, in the form presented to this meeting, to be published in
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the Texas Register for public comment and in connection therewith, make such non-
substantive technical corrections as they may deem necessary to effectuate the
foregoing, including the preparation of the subchapter specific preambles and any
requested changes to the preambles.

BACKGROUND

Section 401(a) of the Personal Responsibility and Work Opportunity Reconciliation Act of 1986
(“PRWORA?”), provides that an alien who is not a qualified alien is not eligible for any federal public
benefit. The Department of Justice (“DOJ”) provided guidance that each federal agency is required
to identify which of their programs are considered federal public benefits for this purpose. That
determination is not in the purview of the State of Texas. For the federal programs for which such
guidance has been given, the Department needs to provide a rule that gives clear indication to
subrecipients of how the requirement to verify eligible status will be complied with. It is noted that
not all cognizant federal agencies have made their determinations as provided for in the DOJ
guidance, and as a result the PRWORA requirements have not been triggered for those programs
for which such determinations have not been made. Should such agencies determine that other
programs constitute federal public benefits, thereby triggering the PRWORA requirements, such
programs will be subject to these rules.

The U.S. Department of Health and Human Services (“USHHS”) determined that the Low Income
Home Energy Assistance Program (“LIHEAP”) is a federal public benefit and is subject to
PRWORA. Following that path the Department of Energy (“DOE”) indicated in directions to state
Grantees in December 2017 that Weatherization Assistance Program (“DOE-WAP”) subrecipients
should adhere to the same guidance as that provided by HHS.

Of the 37 providers of utility assistance with LIHEAP funds, 10 are units of local government and
27 are private nonprofit organizations; of the 22 provider of weatherization assistance, 5 are units of
local government and 17 are private nonprofit organizations. The units of local government in both
cases already comply with the federal requirement by determining eligible status of applicants and
household members via the Systematic Alien Verification for Entitlements (“SAVE”) system.

This intersection of the requirement to verify status while the majority of the program networks are
private nonprofits has become a challenge for the Department. As noted above approximately 72%
of the current LIHEAP providers and 77% of the WAP providers (funded by both LIHEAP and
DOE WAP) are private nonprofits. Under a portion of PRWORA private nonprofits organizations
cannot be required to determine eligible status. However, this exception creates a significant
problem when HHS expects the Department to assure that a determination of lawful status for most
activities is happening. After looking at all of this, the Department identified several possible
options:

e To have the Department provide the verification, directly or through a third party
contractor, which would require the Subrecipient to gather and transmit — but not verify
- the appropriate client level information and documentation; or

e To have the private nonprofit voluntarily agree to participate in using the SAVE system,
which is the option that creates the least delay in time for the clients; or

e To allow the private nonprofit subrecipients to voluntarily procure a separate party to
perform such verification services on their behalf.
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Unfortunately, if a current nonprofit subrecipient is not willing to agree to perform under one of
these options, the Department will have no other way to ensure eligible status as required by HHS.
Because HHS has affirmed that the Department (and the Subrecipient) take on financial liability for
any potential disallowed costs associated with serving an ineligible household, the Department
cannot allow Subrecipients to opt out of all options and have no verifications performed. The
Department would therefore be compelled to identify an alternate subrecipient that can ensure such
verification. This would require rebidding those portions of the network that do not elect one of
these options to find an alternate provider.

Staff would note several considerations. While willing to do so in the short to mid-term to bring the
network into compliance, staff believes that the first option, to have the Department or a third-party
provider perform verifications, would be an inefficient approach in the long term. Not only would it
significantly slow down the approval process for clients and require additional FTEs, it would direct
funding to additional administrative costs that would otherwise have been used for assistance to
clients.

The first option also would require that the nonprofits “gather and transmit” the client information
for verification by TDHCA or a third party. However HHS has not confirmed that this method is in
fact a compliant option. If determined by HHS to not be a compliant option, this would likely
narrow down the options to the remaining two. The rule as currently reflected for public comment
will retain that option until information is received to the contrary from HHS.

Once approved in draft form, this rule will be published in the Texas Register for public comment and
will be returned to the Board for final adoption.
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Attachment 1: Preamble for proposing new 10 TAC §1.410 Determination of Alien Status for
Program Beneficiaries.

The Texas Department of Housing and Community Affairs (the “Department”) proposes new
81.410 Determination of Alien Status for Program Beneficiaries. The purpose of the proposed
section is to address concerns identified by the U.S. Department of Health and Human Services
(“HHS”) in a recent monitoring of the Department for the Low Income Home Energy Assistance
Program (“LIHEAP”) and to provide clear guidance to any private nonprofit subrecipients doing
business with the Department that receive funds from the Department for a federal program for
which the federal oversight agency has indicated that legal status is required to receive a benefit as
further provided for in Personal Responsibility and Work Opportunity Reconciliation Act of 1986
(“PRWORA”).

Tex. Gov't Code §2001.0045(b) does not apply to the new rule because it is exempt under
§2001.0045(c)(4), which exempts rule changes necessary to receive a source of federal funds or to
comply with federal law. Compliance with the new rule is intended to ensure adherence to federal
law, Tex. Gov't Code Chapter 2306, Subchapter E, and provide for the implementation of this
activity.

The Department has analyzed this rulemaking and the analysis is described below for each category
of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV'T
CODE §2001.0221.

Mr. Irvine has determined that, for the first five years the new rule will be in effect:

1. The new rule does not create or eliminate a government program, but provides interpretation
and guidance for how the Department, and its subrecipients of certain federal funds, will comply
with PRWORA.

2. The new rule does not reduce work load such that any existing employee positions can be
eliminated. The new rule may create a change in work that could require the temporary or
permanent creation of new employee positions. The rule as drafted provides options for how
the Department will ensure verification of legal status is occurring, if required by the federal
oversight agency, when the Department’s subrecipient organization is a private nonprofit, who is
exempt under PRWORA from having to perform such verification. One of the options
provided for how a private nonprofit subrecipient might elect to ensure compliance is occurring
with the households they serve would be for the nonprofit to gather and transmit client
information to the Department (or a third party procured by the Department) so that
verification can occur. If the Department in fact is unable to identify a third party to perform
such verifications, it may have to perform them which would require staffing. It is estimated that
this option could require from two to four FTEs.

3. The new rule does not require additional future legislative appropriations. If employee positions
are needed as noted above, resources to cover the costs of those positions would come from
federal LIHEAP administrative funds, not additional appropriations. If a third party is procured
by the Department as referenced above, that also would be funded through federal LIHEAP
administrative funds.

4. The new rule does not result in an increase in fees paid to the Department, nor in a decrease in
fees paid to the Department.
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The new rule is creating a new regulation, but only to the extent that it formalizes the methods
by which a federal program requirement is implemented. The requirement prompting the rule is
a condition of receiving federal LIHEAP and DOE funds.

The new rule will not expand or repeal an existing regulation, but formalizes the methods by
which a federal program requirement is implemented. The federal program requirement could be
considered to “limit” this activity because the new rule will require verification of legal status of
household members applying for assistance from certain programs. Those programs are
federally limited to be provided only to those applicants who are United States Citizens, United
States Nationals, or Qualified Aliens. Applicants not able to provide proper documentation of
United States legal status (i.e., Unqualified Aliens) will not receive assistance and households
containing Unqualified Aliens may receive a lesser amount of assistance, or be denied assistance
altogether depending on the income level of the household. This potentially limiting action of
verification is necessary to ensure compliance with 82605(b)(2) of the Low Income Home
Energy Assistance Act (42 U.S.C. § 8624(b)(2)) which was identified by HHS in a recent
monitoring of the Department.

The new rule will potentially decrease the number of individuals subject to the rule as described
in 6 above.

The new rule will not negatively nor positively affect this state’s economy. While some
households currently eligible for the program may no longer qualify for assistance, there are
other qualified households who will be eligible, so no reduction in actual program funding
expended in communities is expected.

. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL

COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T
CODE §2006.002. The Department, in drafting this rule, has attempted to reduce any adverse
economic effect on small or micro-business or rural communities while remaining consistent
with the statutory requirements of Tex. Gov't Code Chapter 2306, Subchapter E.

The Department has evaluated this rule and determined that none of the adverse effect strategies
outlined in Tex. Gov't Code §2006.002(b) are applicable.

There are no small or micro-businesses subject to the rule for which the economic impact of the
rule is projected to impact. There are no rural communities subject to the rule for which the
economic impact of the rule is projected to impact.

The Department has determined that because this rule is only applicable to nonprofits and local
governments that are designated as community action agencies there will be no economic effect
on small or micro-business or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE 8§2007.043. The
new rule does not contemplate nor authorize a taking by the Department, therefore no Takings
Impact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T CODE
§2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the new rule has no economic
effect on local employment; therefore no local employment impact statement is required to be
prepared for the rule.

Texas Gov't Code §2001.022(a) states that this “impact statement must describe in detail the
probable effect of the rule on employment in each geographic region affected by this rule...”
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Considering that this rule merely provides guidance on how existing subrecipients of the
Department will handle a particular step in verification of household eligibility, and that the rule
is applied statewide, the rule does not change issues affecting employment, there are no
“probable” effects of the new rule on particular geographic regions.

PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX GOV'T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the new section is in effect, the public benefit anticipated as a result of the new section will be
changes needed to address concerns identified by the U.S. Department of Health and Human
Services (“HHS”) in a recent monitoring and to ensure compliance with federal PRWORA
requirements that ensure that no federal benefits are provided to Unqualified Aliens.

There may be a possible small economic cost to participating network organizations if they opt
to bring their operations and processes into compliance with §2605(b)(2) of the Low Income
Home Energy Assistance Act (42 U.S.C. § 8624(b)(2)) which was identified by HHS in a recent
monitoring of the Department. If a current subrecipient is unable to agree to perform under one
of the options provided by the rule, the Department will have no other way to ensure
verification is occurring as required by HHS. Because HHS has affirmed that the Department
(and the Subrecipeint) take on financial liability for any potential disallowed costs associated with
serving an ineligible household, the Department cannot allow Subrecipients to opt out of all
options and have no verifications performed as this increases the potential liability for the state.
The Department would therefore be compelled to identify an alternate subrecipient that can
ensure such verification. This would require rebidding those portions of the network that do not
elect one of these options. If such a rebidding occurred, some costs would be involved as the
new replacement provider is trained, and clients transitioned; however, such costs would be
eligible federal program expenses covered by program administrative funds.

FISCAL NOTE REQUIRED BY TEX. GOV'T CODE 8§2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the new section is in effect, enforcing or
administering the new section does not have any foreseeable implications related to costs or
revenues of the state or local governments because any such costs related to this rule discussed
above will be paid for with federal funds.

REQUEST FOR PUBLIC COMMENT The public comment period will be held November 23,
2018, to December 27, 2018, to receive input on the proposed new section. Written comments
may be submitted to the Texas Department of Housing and Community Affairs, Attn: Brooke
Boston, Rule Comments, P.O. Box 13941, Austin, Texas 78711-3941, by fax to (512) 475-0220,
or email brooke.boston@tdhca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY 5:00
P.M. Austin local time DECEMBER 27, 2018.

STATUTORY AUTHORITY. The new section is adopted pursuant to TEX GOV'T CODE,

§2306.053, which authorizes the Department to adopt rules. Except as described herein the new
section affects no other code, article, or statute.
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81.410 Determination of Alien Status for Program Beneficiaries

(a) Purpose. The purpose of this section is to provide uniform Department guidance on Section
401(a) of the Personal Responsibility and Work Opportunity Reconciliation Act of 1986
(“PRWORA?”), which provides that an alien who is not a Qualified Alien is not eligible for any
federal or state public benefit.

(b) Definitions. The words and terms in this chapter shall have the meanings described in this
subsection unless the context clearly indicates otherwise. Capitalized words used herein have the
meaning assigned in the specific Chapters and Rules of this Title that govern the program under
which program eligibility is seeking to be determined, or assigned by federal or state law.

(1) Nonprofit Charitable Organization--An entity that is organized and operated for purposes
other than making gains or profits for the organization, its members or its shareholders, and is
precluded from distributing any gains or profits to its members or shareholders; and is organized
and operated for charitable purposes.

(2) Public Organization--An entity that is a Unit of Government or an organization established by
a Unit of Government.

(3) Qualified Alien--A person that is not a U.S. Citizen or a U.S. National and is described at 8
U.S.C. §1641(b).

(4) State--The State of Texas or the Department, as indicated by context.

(5) Subrecipient--An entity that receives federal or state funds passed through the Department.

(6) Systematic Alien Verification for Entitlements ("SAVE")--Automated intergovernmental
database that allows authorized users to verify the immigration status of program applicants.

(c) Applicability for Federal Funds.

(1) Applicability. The determination of whether a federal program, or activity type under a federal
program, is a federal public benefit for purposes of PRWORA is made by the federal agency with
administration of a program or activity, not by the Department. Only in cases in which the federal
agency has given clear interpretation that it requires PRWORA to be applicable to a program or
activity will this rule be applied by the Department.

(2) The requirements of this section are applicable to Subrecipients of federal funds passed through
the Department for which the federal program has made a determination that the activity performed
by the Subrecipient requires compliance with PRWORA, even if certain exemptions under
PRWORA may exist as further provided in this rule.

(d) Applicability for State Funds.

The Department has determined that State Housing Trust Funds that are provided to a
Subrecipient that is a Public Organization to be distributed directly to individuals, are a state public
benefit.

(e) No Applicable Exemptions under PRWORA. If no exemptions under PRWORA are applicable
to the Subrecipient or to the activity type, as further detailed in this section, then the Subrecipient
must verify U.S. Citizen, U.S. National, or Qualified Alien status (“legal status”) using SAVE and
evaluate eligibility using the rules for the applicable program under this Title.

(f) Exemptions Under PRWORA.

(1) In accordance with 8 U.S.C. §1642(d) a Subrecipient that is a Nonprofit Charitable Organization
receiving funds from the Department for which the federal program or activity requirement is that a
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household be verified for eligibility status, is not required to verify that an individual is a U.S.
Citizen, U.S. National, or Qualified Alien.

(2) For activities in the Low Income Housing Energy Assistance Program and the Department of
Energy Weatherization Program performed by a Nonprofit Charitable Organization (identified as a
Private Nonprofit Organization in the Subrecipient’s Contract with the Department), where the
Department must ensure that an individual is a U.S. Citizen, U.S. National, or Qualified Alien, a
Subrecipient must ensure compliance with the verification requirement through electing to proceed
under subparagraph (A), (B), or (C) of this paragraph. Subrecipients will submit in writing to the
Director of Community Affairs or his/her designee no later than six months prior to the beginning
of a Contract Term its election under one of the subparagraphs in this subsection. If no such
election is made by the deadline, Subrecipient will no longer be eligible to perform as a Subrecipient
in the program as further provided for in paragraph (3) of this subsection. Failure by Subrecipient to
select an option by the deadline is good cause for nonrenewal of a Contract.

(A) Subject to affirmation by U.S. Health and Human Services, the Subrecipient may voluntarily
elect to request from the household and transmit to the Department, or a party contracted by the
Department, sufficient information or documentation so that the Department is able to ensure an
individual is a U.S. Citizen, U.S. National, or Qualified Alien.

(i) The Nonprofit Charitable Organization must provide and maintain a sufficient method of
electronic transmittal system that allows for such information to be provided to the Department or
its contractor, and ensures the secure safekeeping of such paper and/or electronic files, and receipt
of subsequent response back from the Department or its contracted party.

(i) Upon receipt of the results of the verification performed by the Department, or its contracted
party, the Nonprofit Charitable Organization must utilize those results in determining household
eligibility, benefits, income, or other programmatic designations as required by applicable federal
program guidance or as determined by other program rules under this Title.

(B) The Subrecipient may voluntarily elect to perform verifications through the SAVE system, as
authorized through the Department’s access to such system.

(C) The Subrecipient may voluntarily elect to procure an eligible qualified organization to perform
such verifications on their behalf, subject to Department approval.

(1) The Nonprofit Charitable Organization and/or its procured provider must maintain sufficient
evidence and documentation that verification has taken place so that such verification can be
confirmed by the Department, and must ensure the secure safekeeping of such paper and/or
electronic files.

(i) Upon receipt of the results of the verification performed by the procured provider, the
Nonprofit Charitable Organization must utilize those results in determining household eligibility,
benefits, income, or other programmatic designations as required by applicable federal program
guidance or as determined by other program rules under this Title.

(D) If no election is made by the deadline in paragraph (2) of this subsection, the Subrecipient will
be provided notification under Tex. Gov't Code Chapter 2105 that the Department does not intend
to renew the Contract with Subrecipient at the end of the current Contract Term. The Subrecipient
may have a right to request a hearing under Tex. Gov’'t Code Chapter 2105.

(3) Other activities that do not require verification by Public Organizations or Nonprofit Charitable
Organizations are described in the August 5, 2016, HUD, HHS, and DOJ Joint Letter Regarding
Immigrant Access to Housing and Services.

(g) The Department may further describe Subrecipient’s responsibilities under PRWORA, including
but not limited to use of the SAVE system, in its Contract with Subrecipient. Nothing in this rule
shall be construed to be a waiver, ratification, or acceptance of noncompliant administration of a
program prior to the rule becoming effective.
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BOARD ACTION REQUEST
COMMUNITY AFFAIRS DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on an order adopting the repeal of 10 TAC §6.404
Distribution of Weatherization Assistance Program Funds, and an order adopting new 10 TAC §6.404
Distribution of Weatherization Assistance Program Funds, without changes, and directing that they
be published for adoption in the Texas Register

RECOMMENDED ACTION

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of
Housing and Community Affairs (the “Department”) is authorized to adopt rules
governing the administration of the Department and its programs;

WHEREAS, at the Board meeting of September 6, 2018, the Board approved the
publication of proposed amendments for public comment to 10 TAC §6.404
Distribution of WAP Funds, and they were published for public comment in the Texas
Register on September 21, 2018; and

WHEREAS, public comment was accepted from September 21, 2018, through
October 22, 2018, and no public comment was received;

NOW, therefore, it is hereby

RESOLVED, that the Executive Director and his designees be and each of them
hereby are authorized, empowered, and directed, for and on behalf of the Department,
to cause the adoption of the actions herein in the form presented to this meeting, to
be published in the Texas Register for adoption, and in connection therewith, make such
non-substantive technical corrections, including changes to the preambles, as they may
deem necessary to effectuate the foregoing.

BACKGROUND

Staff has identified a necessary revision within 10 TAC §6.404 that would allow for Department and
subrecipient flexibility in the expenditure of LIHEAP funds. Currently, the Department’s rule does
not explicitly state that LIHEAP WAP funds can be transferred to the LIHEAP CEAP activity. At
times it may become necessary to do so such as in the case of a subrecipient who is not able to fully
expend their LIHEAP WAP funding due to a shortage in contractor capacity. Because utility assistance
(i.e., CEAP) is often in high demand by low income Texans, it is reasonable to permit the transfer of
WARP funds to CEAP in certain cases.

Based on the new rule, when a subrecipient has notified the Department they would like to undergo
a transfer of WAP funds to CEAP, the Department will review the request and, if approved, will
determine by the allocation formula written in 10 TAC §6.303 how the funds will be distributed among
the CEAP subrecipients serving the counties in the service area for which the WAP funds are being
reduced. The allocation formula will ensure that a proportional share of the funds are distributed
among the subrecipients involved in CEAP provision in the counties served.
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If approved by the Board, staff estimates this rule becoming effective December 2, 2018.
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Attachment 1: Preamble, including required analysis, for adopting the repeal of 10 TAC §6.404
Distribution of WAP Funds

The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal of
10 TAC §6.404 Distribution of WAP Funds. The purpose of the repeal is to eliminate an outdated
rule which warrants revision while adopting a new updated rule under separate action.

The Department has analyzed this rulemaking and the analysis is described below for each category
of analysis performed.

a.

GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV'T CODE
§2001.0221.

Mr. Irvine has determined that, for the first five years the repeal would be in effect:

The repeal does not create or eliminate a government program, but relates to the repeal, and
simultaneous readoption making a change to an existing activity, of a rule governing the
administration of the Low Income Home Energy Assistance Program (“LIHEAP”).

The repeal does not require a change in work that would require the creation of new employee
positions, nor is the repeal significant enough to reduce work load to a degree that any existing
employee positions are eliminated.

The repeal does not require additional future legislative appropriations.

The repeal does not result in an increase in fees paid to the Department, nor in a decrease in fees
paid to the Department.

The repeal is not creating a new regulation, except that it is being replaced by a new rule
simultaneously to provide for revisions.

The action will repeal an existing regulation, but is associated with a simultaneous readoption
making changes to an existing activity, of the rules governing the administration of the LIHEAP.

The repeal will not increase nor decrease the number of individuals subject to the rule’s

applicability.

The repeal will not negatively nor positively affect this state’s economy.

ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T
CODRE §2006.002.

The Department has evaluated this repeal and determined that the repeal will not create an
economic effect on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The
repeal does not contemplate nor authorize a taking by the Department, therefore no Takings
Impact Assessment is required.
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d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE
§2001.024(a) (6).

The Department has evaluated the repeal as to its possible effects on local economies and has
determined that for the first five years the repeal will be in effect there will be no economic effect
on local employment; therefore no local employment impact statement is required to be prepared
for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the repeal is in effect, the public benefit anticipated as a result of the repealed section will be
unaffected as the repealed rule will be replaced with a similar rule. There will not be economic
costs to individuals required to comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV'T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the repeal is in effect, enforcing or
administering the repeal does not have any foreseeable implications related to costs or revenues
of the state or local governments.

g. SUMMARY OF PUBLIC COMMENTS AND STAFF REASONED RESPONSE. The
Department accepted public comment September 21, 2018 through October 22, 2018. There were
no comments submitted regarding the repeal of 10 TAC §6.404 Distribution of WAP Funds.

The Board adopted the final order adopting the repeal on November 8, 2018.
h. STATUTORY AUTHORITY. The repeal is adopted pursuant to TEX GOV'T CODE,
§2306.053, which authorizes the Department to adopt rules. Except as described herein the repeal

affects no other code, article, ot statute.

10 TAC §6.404 Distribution of WAP Funds
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Attachment 2: Preamble for adopting new 10 TAC §6.404 Distribution of WAP Funds

The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 TAC
§6.404, Distribution of WAP Funds without changes to the proposed text as published in the
September 21, 2018 issue of the Texas Register (43 TexReg 6056). The purpose of the new section is to
provide compliance with Tex. Gov’t Code §2306, Subchapter E, and to update the rule to provide
greater clarity to Subrecipients on how Low Income Home Energy Assistance Program (“LIHEAP”)
funds can be moved from one activity to another and explains how that request will be handled.

Tex. Gov’t Code §2001.0045(b) does not apply to the new rule because it is exempt under
§2001.0045(c)(4), which exempts rule changes necessary to receive a source of federal funds or to
comply with federal law. This rule establishes a method by which the Department may act upon a
request by a subrecipient to transfer its LIHEAP WAP funds to LIHEAP Comprehensive Energy
Assistance Program (“CEAP”). This is sometimes necessary such as in the case of a subrecipient who
is not able to fully expend their LIHEAP WAP funding due to a shortage in contractor capacity.
Because utility assistance (i.e., CEAP) is often in high demand by low income Texans, it is reasonable
to permit the transfer of WAP funds to CEAP in certain cases. This revision will provide more clarity
to the process that will be used in response to such a request. The Department does not anticipate
any costs associated with this new rule. Tex. Gov’t Code Chapter 2306, Subchapter E, provides for
the implementation of this new rule.

The Department has analyzed this rulemaking and the analysis is described below for each category
of analysis performed.

2. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE
§2001.0221.

Mr. Irvine has determined that, for the first five years the new rule will be in effect:

1. The new rule does not create or eliminate a government program, but relates to the readoption of
this rule which makes changes to an existing activity, the administration of the Low Income Home
Energy Assistance Program (“LIHEAP”).

2. The new rule does not require a change in work that will require the creation of new employee
positions, nor is the new rule significant enough to reduce work load to a degree that any existing
employee positions are eliminated.

3. The new rule does not require additional future legislative appropriations.

4. The new rule does not result in an increase in fees paid to the Department, nor in a decrease in
fees paid to the Department.

5. The new rule is not creating a new regulation, except that it is replacing a rule being repealed
simultaneously to provide for revisions.

6. The new rule will not expand, limit, or repeal an existing regulation.

7. The new rule will not increase nor decrease the number of individuals subject to the rule’s

applicability.
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The new rule will not negatively nor positively affect this state’s economy.
g y p y y

. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL

COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T
CODE §2006.002. The Department, in drafting this rule, has attempted to reduce any adverse
economic effect on small or micro-business or rural communities while remaining consistent with
the statutory requirements of Tex. Gov’t Code, §2300, Subchapter E.

1. The Department has evaluated this rule and determined that none of the adverse effect strategies
outlined in Tex. Gov’t Code §2006.002(b) are applicable.

2. This rule relates to the Department ensuring that subrecipients of LIHEAP have the flexibility
to pursue changing the activity type of those funds. Other than a LIHEAP subrecipient who may
consider itself to be a small or micro-business, which would not generally be the case, no small or
micro-businesses are subject to the new rule. However, if a LIHEAP subrecipient considers itself
a small or micro-business, this rule provides greater flexibility in their opportunity to request
changes in how their LIHEAP funds are used among activity types.

3. The Department has determined that because this rule applies only to existing LIHEAP
subrecipients, there will be no economic effect on small or micro-businesses or rural communities.

TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The
new rule does not contemplate nor authorize a taking by the Department, therefore no Takings
Impact Assessment is required.

LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE
§2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect there would be no economic effect
on local employment because the rule relates only to flexibility to move LIHEAP funds among
activities for existing LIHEAP providers; therefore no local employment impact statement is
required to be prepared for the rule.

Texas Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the
probable effect of the rule on employment in each geographic region affected by this rule...”
Considering that this rule provides the same opportunity for changes to any LIHEAP recipient,
regardless of location, there are no “probable” effects of the new rule on particular geographic
regions.

PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the new section is in effect, the public benefit anticipated as a result of the new section will be
greater flexibility for LIHEAP recipients in how they program their funds. There will not be
economic costs to individuals required to comply with the new section because the processes
described by the rule have already been in place through the rule found at this section being
repealed.

FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the new section is in effect, enforcing or
administering the new section does not have any foreseeable implications related to costs or
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revenues of the state or local governments because this section only provides greater flexibility for
subrecipients in a process that has been in effect for several years.

g. SUMMARY OF PUBLIC COMMENTS AND STAFF REASONED RESPONSE. The
Department accepted public comment between September 21, 2018 and October 22, 2018. There
were no comments received regarding new 10 TAC §6.404 Distribution of WAP Funds.

The Board adopted the final order adopting the new rule on November 8, 2018.
h. STATUTORY AUTHORITY. The new section is adopted pursuant to TEX GOV’T CODE,

§2306.053, which authorizes the Department to adopt rules. Except as described herein the new
section affects no other code, article, or statute.
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[Note that this rule is shown in blackline form below for the putpose of the posting of Board
matetials but will be shown as clean new language when submitted to the Texas Register.]

§6.404 Distribution of WAP Funds
(a) Except for the reobligation of deobligated funds, the Department distributes funds to
Subrecipients by an allocation formula.
(b) The allocation formula allocates funds based on the number of Low Income Households in a
service area and takes into account certain special needs of individual service areas, as set forth below.
The need for energy assistance in an area is addressed through a weather factor (based on heating and
cooling degree days). The extra expense in delivering services in sparsely populated areas is addressed
by an inverse Population Density factor. The lack of additional services available in very poor counties
is addressed by a county median income factor. Finally, the Elderly are given priority by giving greater
weight to this population. The five factors used in the formula are calculated as follows:

(1) County Non-Elderly Poverty Household Factor--The number of Non-Elderly Poverty
Households in the County divided by the number of Non-Elderly Poverty Households in the State;

(2) County Elderly Poverty Household Factor--The number of Elderly Poverty Households in the
county divided by the number of Elderly Poverty Households in the State;

(3) County Inverse Household Population Density Factor--

(A) The number of square miles of the county divided by the number of Households of the county
(equals the inverse Household population density of the county); and

(B) Inverse Household Population density of the county divided by the sum of inverse Household
densities.

(4) County Median Income Variance Factor--
(A) State median income minus the county median income (equals county variance); and
(B) County variance divided by sum of the State county variances;

(5) County Weather Factor--

(A) County heating degree days plus the county cooling degree days, multiplied by the poverty
Households, divided by the sum of county heating and cooling degree days of counties (equals County
Weather); and

(B) County Weather divided by the total sum of the State County Weather.

(C) The five factors carry the following weights in the allocation formula: number of Non-Elderly
Poverty Households (40%), number of poverty Households with at least one member who is 60 years
of age or older (40%), Household density as an inverse ratio (5%), the median income of the county
(5%), and a weather factor based on heating degree days and cooling degree days (10%). All
demographic factors are based on the most current decennial U.S. Census. The formula is as follows:

(i) County Non-Elderly Poverty Household Factor (0.40) plus;

(if) County Elderly Poverty Household Factor (0.40) plus;

(i) County Inverse Household Population Density Factor (0.05) plus;

(iv) County Median Income Variance Factor (0.05) plus;

(v) County Weather Factor (0.10);

(vi) Total sum of clauses (i) - (v) of this subparagraph multiplied by total funds allocation equals
the county's allocation of funds.

(vi) The sum of the county allocation within each Subrecipient service area equals the
Subrecipient's total allocation of funds.
(c) To the extent that Contract funds have been deobligated, or should additional funds become
available, those funds will be allocated using this formula or other method approved by the
Department’s Board to ensure full utilization of funds within a limited timeframe, including possible
allocation of WAP funds to Subrecipients in varying populations from each funding source (DOE
and LIHEAP), based on availability of the source.
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(d) In the event that a Subrecipient who has been awarded LIHEAP WAP funds elects to voluntarily
transfer some portion of their LIHEAP WAP funds to the LIHEAP CEAP activity, a request to do
so must be submitted prior to August 1 of the first year of the federal ITHEAP award period. The
amount of funds being voluntarily transferred will be returned to the Department and redistributed
among LIHEAP CEAP providers to ensure appropriate coverage among counties. This may mean
the LIHEAP funds are awarded to that same Subrecipient having made the request, but alternatively
could mean that the funds may be awarded to one or more other CEAP Subrecipients providing
CEAP services in the counties for which the WAP funds were transferred. The Department will
distribute the funds proportionally to the affected counties and CEAP Subrecipients in the service
area using the allocation formula in §6.303 of this Subchapter.

(e) Subrecipients that do not expend more than 20% of Program Year formula allocation (excluding
any additional funds that may be distributed by the Department and any funds voluntarily transferred
to LIHEAP CEAP) by the end of the first quarter of the year following the Program Year for two
consecutive years will have funding recaptured. LIHEAP-WAP funding recapture will be consistent
with Chapter 2105. The Subrecipient of the funds will be provided a Contract for the average
percentage of funds that they expended over the last two years.

(fe) The cumulative balance of the funds made available through subsections (ed) above will be
allocated proportionally by formula to the entities that expended 90% of the prior year’s Contract,
excluding adjustments made in subsection (e), by the end of the original Contract Term.

(gf) To the extent federal funding awarded to Texas is limited from one of the two WAP funding
sources, possible allocations of funds to Subrecipients may be made in varying proportions from each
source to maximize efficient program administration.

(hg) The Department may, in the future, undertake to reprocure the Subrecipients that comprise the
network of Weatherization providers, in which case this allocation formula will be reassessed and, if
material changes are needed, amended by rulemaking.
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION

NOVEMBER 8, 2018

Presentation, discussion, and possible action on an order adopting the repeal of 10 TAC
Chapter 13, Multifamily Direct Loan Rule, and an order adopting the new 10 TAC Chapter 13,
Multifamily Direct Loan Rule, and directing its publication in the Texas Register.

RECOMMENDED ACTION

WHEREAS, the Texas Department of Housing and Community Affairs
(the “Department”) is authorized to make awards of loans or grants to
developers for the State of Texas; and

WHEREAS, the Department plans to administer the varying fund sources used
in making these awards of loans and grants in a specific manner that necessitates
this Multifamily Direct Loan Rule;

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Department is
authorized to adopt rules governing the administration of the Department and its
programs; and

WHEREAS, such rulemaking is being adopted without changes for publication
in the Texas Register,

NOW, therefore, it is hereby

RESOLVED, that the final order adopting the repeal of 10 TAC Chapter 13,
Multifamily Direct Loan Rule, and adopting new 10 TAC Chapter 13,
Multifamily Direct Loan Rule, together with the preamble presented to this
meeting, is hereby ordered and approved for publication in the Texas Register; and

FURTHER RESOLVED, that the Executive Director and his designees be
and each of them are hereby authorized, empowered, and directed, for and on
behalf of the Department, to cause the 10 TAC Chapter 13, Multifamily Direct
Loan Rule, together with the preamble in the form presented to this meeting, to
be published in the Texas Register and, in connection therewith, make such non-
substantive technical corrections as they may deem necessary to effectuate the
foregoing, including requested revisions to the preambles.

BACKGROUND

Attached to this Board Action Request is new 10 TAC Chapter 13, Multifamily Direct Loan
Rule. Changes to the Multifamily Direct Loan Rules are generally clarifications that staff
identified as necessary to provide clear information to Applicants. Due to changes to 10 TAC
Chapter 10, the Uniform Multifamily Rules, and 10 TAC Chapter 11, the Qualified Application
Plan, several citations were corrected.

The Board approved the proposed repeal and replacement of 10 TAC Chapter 13, Multifamily
Direct Loan Rule, at the Board meeting on September 6, 2018, as published in the Texas Register
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for public comment on September 21, 2018. Public comment, in accordance with the Citizen
Participation Plan requirements in 24 CEFR §91.105, was accepted between 8:00 a.m. Austin local
time on September 10, 2018, and 5:00 p.m. Austin local time on October 12, 2018. In
compliance with the requirements of the State Administrative Procedures Act, the public
comment period started at 8:00 a.m. Austin local time on September 28, 2018, and ended at 5:00
p.m. Austin local time on October 12, 2018. No comments were received.
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Attachment A: Preamble, including required analysis, for adopting the repeal of 10 TAC
Chapter 13, Multifamily Direct Loan Rule

The Texas Department of Housing and Community Affairs (the "Department") adopts the
repeal of 10 TAC Chapter 13, Multifamily Direct Loan Rule. The purpose of the repeal is to
provide for clarification of the existing rule through new rulemaking action.

The Department has analyzed this rulemaking and the analysis is described below for each
category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX GOV'T
CODE §2001.0221.

1. Mr. Irvine has determined that, for the first five years the repeal will be in effect, the repeal
does not create or eliminate a government program, but relates to the repeal, and simultaneous
readoption making changes to an existing activity, administration of the Multifamily Direct Loan
Program.

2. The repeal does not require a change in work that will require the creation of new employee
positions, nor is the repeal significant enough to reduce work load to a degree that any existing
employee positions are eliminated.

3. The repeal does not require additional future legislative appropriations.

4. The repeal does not result in an increase in fees paid to the Department nor in a decrease in
fees paid to the Department.

5. The repeal is not creating a new regulation, except that it is being replaced by a new rule
simultaneously to provide for revisions.

6. The action will repeal an existing regulation, but is associated with a simultaneous readoption
making changes to an existing activity, administration of the Multifamily Direct Loan Program.

7. The repeal will not increase nor decrease the number of individuals subject to the rule’s

applicability.
8. The repeal will not negatively nor positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T
CODE §2006.002.

The Department has evaluated this repeal and determined that the repeal will not create an
economic effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043.
The repeal does not contemplate nor authorize a taking by the Department, therefore no
Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(6).

The Department has evaluated the repeal as to its possible effects on local economies and has
determined that for the first five years the repeal will be in effect there will be no economic
effect on local employment; therefore no local employment impact statement is required to be
prepared for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the repeal is in effect, the public benefit anticipated as a result of the repealed section would be
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increased clarity and improved access to the Multifamily Direct Loan funds. There will not be
economic costs to individuals required to comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4).

Mr. Irvine also has determined that for each year of the first five years the repeal is in effect,
enforcing or administering the repeal does not have any foreseeable implications related to costs
or revenues of the state or local governments.

SUMMARY OF PUBLIC COMMENTS AND REASONED RESPONSE. The Department
accepted public comment between September 21, 2018, and October 12, 2018. Comments
regarding the proposed repeal were accepted in writing at the Texas Department of Housing and
Community Affairs, Attn: Andrew Sinnott, Multifamily Direct Loan Administrator, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 and by email to htc.public-
comment@tdhca.state.tx.us. No public comments were received.

The Board adopted the final order adopting the repeal on November 8, 2018.
STATUTORY AUTHORITY. The repeal is adopted pursuant to TEX. GOV'T CODE, §2306.053,

which authorizes the Department to adopt rules. Except as described herein the repealed
sections affect no other code, article, or statute.

10 TAC Chapter 13, Multifamily Direct Loan Rule
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Attachment B: Preamble for adopting new 10 TAC Chapter 13, Multifamily Direct Loan
Rule

The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10
TAC Chapter 13, Multifamily Direct Loan Rule with changes to the proposed text as published
in the September 21, 2018, issue of the Texas Register (43 TexReg 6031). The purpose of the new
section is to provide compliance with Tex. Gov’t Code §2306.111 and to update the rule to:
clarify program requirements in multiple sections, codify rule practices of the division, and
change citations to align with changes to other multifamily rules.

Tex. Gov’t Code §2001.0045(b) does not apply to the new rule because it was determined that
no costs are associated with this adoption, and therefore no costs watrrant being offset.

The Department has analyzed this rulemaking and the analysis is described below for each
category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T
CODE §2001.0221.

Mr. Irvine has determined that, for the first five years the new rule will be in effect:

1. The new rule does not create or eliminate a government program, but relates to the
readoption of this rule which makes changes to an existing activity, administration of the
Multifamily Direct Loan Program.

2. The new rule does not require a change in work that would require the creation of new
employee positions, nor are the rule changes significant enough to reduce work load to a degree
that eliminates any existing employee positions.

3. The new rule changes do not require additional future legislative appropriations.

4. The new rule changes will not result in an increase in fees paid to the Department, nor in a
decrease in fees paid to the Department.

5. The new rule is not creating a new regulation, except that it is replacing a rule being repealed
simultaneously to provide for revisions.

6. The rule will not expand, limit, or repeal an existing regulation.

7. The new rule will not increase nor decrease the number of individuals subject to the rule’s

applicability; and
8. The new rule will not negatively nor positively affect the state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV'T
CODE §2006.002. The Department, in drafting this rule, has attempted to reduce any adverse
economic effect on small or micro-business or rural communities while remaining consistent
with the statutory requirements of Tex. Gov’t Code, §2306.111.

1. The Department has evaluated this rule and determined that none of the adverse affect
strategies outlined in Tex. Gov’t Code §2006.002(b) are applicable.

2. This rule relates to the procedures for multifamily direct loan applications and award through
various Department fund sources. Other than in the case of a small or micro-business that is an
applicant for such a loan product, no small or micro-businesses are subject to the rule. It is
estimated that approximately 200 small or micro-businesses are such applicants; for those entities
the new rule provides for a more clear, transparent process for doing so and does not result in a
negative impact for those small or micro-businesses. There are not likely to be any rural
communities subject to the new rule because this rule is applicable only to direct loan applicants
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for development of properties, which are not generally municipalities. The fee for applying for a
Multifamily Direct Loan product is $1,000, unless the Applicant is a nonprofit that provides
supportive services or the Applicant is applying for Housing Tax Credits in conjunction with
Multifamily Direct Loan funds, in which case the application fee may be waived. These fee costs
are not inclusive of external costs required by the basic business necessities underlying any real
estate transaction, from placing earnest money on land, conducting an Environmental Site
Assessment, conducting a market study, potentially retaining counsel, hiring an architect and an
engineer to construct basic site designs and elevations, and paying any other related, third-party
fees for securing the necessary financing to construct multifamily housing,.

There are 1,296 rural communities potentially subject to the new rule for which the economic
impact of the rule is projected to be $0. 10 TAC Chapter 13 places no financial burdens on rural
communities, as the costs associated with submitting an Application are born entirely by private
parties. In an average year the volume of applications for MFDL resources that are located in
rural areas is approximately fifteen. In those cases, a rural community securing a loan will
experience an economic benefit, not least among which is the increased property tax revenue
from a large multifamily Development.

3. The Department has determined that because there are rural MFDL awardees, this program
helps promote construction activities and long term tax base in rural areas of Texas. Aside from
the fees and costs associated with submitting an Application, there is a probable positive
economic effect on small or micro-businesses or rural communities that receive MFDL awards
and successfully use those awards to construct multifamily housing, although the specific impact
is not able to be quantified in advance.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043.
The new rule does not contemplate nor authorize a taking by the Department, therefore no
Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the new rule may provide a
possible positive economic effect on local employment in association with this rule since MFDL
Developments, layered with housing tax credits, often involve a typical minimum investment of
$10 million in capital, and more commonly an investment from $20 million to $30 million. Such
a capital investment has direct, indirect, and induced effects on the local and regional economies
and local employment. However, because the exact location of where program funds or
developments are directed is not determined in rule, and is driven by real estate demand, there is
no way to predict during rulemaking where these positive effects may occur. Furthermore, while
the Department believes that any and all impacts are positive, that impact is not able to be
quantified for any given community until MEDL awards and LIHTCs ate actually awarded to a
proposed Development, given the unique characteristics of each proposed multifamily
Development.

Texas Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the
probable effect of the rule on employment in each geographic region affected by this rule...”
Considering that significant construction activity is associated with any MFDL Development
layered with LIHTC and each apartment community significantly increases the property value of
the land being developed, there are no probable negative effects of the new rule on particular
geographic regions. If anything, positive effects will ensue in those communities where
developers receive MEDL awards.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).
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Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the new section is in effect, the public benefit anticipated as a result of the new section will be
the improved clarity of program requirements in multiple sections, codification in rule practices
of the division, and citation changes aligned with changes to other multifamily rules. There will
not be any economic cost to any individuals required to comply with the new section because
this rule does not have any new requirements that would cause additional costs to applicants.

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the new rule is in effect, enforcing or
administering the new rule does not have any foreseeable implications related to costs or
revenues of the state or local governments because it does not have any new requirements that
would cause additional costs to applicants.

SUMMARY OF PUBLIC COMMENTS AND STAFF REASONED RESPONSE. The
Department accepted public comment between September 21, 2018, and October 12, 2018.
Comments regarding the new rule were accepted in writing at the Texas Department of Housing
and Community Affairs, Attn: Andrew Sinnott, Multifamily Direct Loan Administrator, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941 and by email to htc.public-
comment@tdhca.state.tx.us. No public comments were received.

The Board adopted the final order adopting the new rule on November 8, 2018.
STATUTORY AUTHORITY. The new rule is adopted pursuant to Texas Government Code,
§2306.053, which authorizes the Department to adopt rules. Except as desctibed herein the new

sections affect no other code, article, or statute.

10 TAC Chapter 13, Multifamily Direct Loan Rule
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CHAPTER 13 MULTIFAMILY DIRECT LOAN RULE

§13.1. Purpose.

(a) Authority. The rules in this CShapter—chapter apply to the funds provided to Multifamily
Developments through the Multifamily Direct Loan Program ("MFDL" or "Direct Loan
Program") by the Texas Department of Housing and Community Affairs (the "Department").
Notwithstanding anything in this Chapter—chapter to the contrary, loans and grants issued to
finance the Development of multifamily rental housing are subject to the requirements of the
laws of the State of Texas, including but not limited to Tex. Gov't Code, Chapter 2306
(sometimes referred to as the “State Act”), and federal law pursuant to the requirements of Title
IT of the Cranston-Gonzalez National Affordable Housing Act, Division B, Title III of the
Housing and Economic Recovery Act (“HERA”) of 2008 - Emergency Assistance for the
Redevelopment of Abandoned and Foreclosed Homes, Section 1497 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act: Additional Assistance for Neighborhood
Stabilization Programs, Title I of the Housing and Economic Recovery Act of 2008, Section
1131 (Public Law 110-289), and the implementing regulations 24 CFR Part 91, Part 92, Part 93,
and Part 570 as they may be applicable to a specific fund source. The Department is authorized
to administer Direct Loan Program funds pursuant to Tex. —Gov't Code, Chapter 2300,
Subchapter I, Housing Finance Division.

(b) General. This Ghapter—chapter applies to an award of MFDL funds by the Department and
establishes the general requirements associated with the application and award process for such
funds. Applicants pursuing MFDL assistance from the Department are required to certify,
among other things, that they have familiarized themselves with all applicable rules that govern
that specific program including, but not limited to this Chapterchapter, Chapter 1 of this title
(relating to Administration), Chapter 2_of this title (relating to Enforcement), Chapter 8_of this
title (relating to Section 811 PRA Program), and Chapter 10 of this Fitetitle (relating to
Uniform Multifamily Rules), Chapter 11 of this Fide—title (relating to Housing Tax Credit
Program Qualified Allocation Plan ("QAP")) and Chapter 12 of this Fidetitle (relating to
Multifamily Housing Revenue Bond Rules) will apply if MFDL funds are layered with those
other Department programs. The Applicant is also required to certify that it is familiar with any
other federal, state, or local financing sources that it identifies in its Application. Any conflict
with rules regulations, or statutes will be resolved on a case by case basis that allows for
compliance with all requirements. Conflicts that cannot be resolved may result in Application
ineligibility.

(c) Waivers. Requests for waivers of any program rules or requirements must be made in
accordance with 10 TAC §11.207 of this title (relating to Waiver of Rules for Applications) and
as limited by the rules in this Ghapterchapter. In no instance will the Department consider a
waiver request that would violate federal program requirements or state or federal statute.

(d) Applications for Multifamily Direct Loan funds must meet all applicable eligibility and
threshold requirements of Chapter 11 of this Fidetitle, (relating to the Qualified Allocation Plan).

§13.2. Definitions.

The following words and terms, when used in this Chapterchapter, shall have the following
meanings, unless the context clearly indicates otherwise. Any capitalized terms not specifically
mentioned in this section shall have the meaning as defined in Tex. Gov't Code, Chapter 2306,
§§141, 142, and 145 of the Internal Revenue Code, 24 CFR Part 91, Part 92, Part 93, and 2 CFR
Part 200 and 10 TAC Chapter 11, the Qualified Allocation Plan.

(1) Annual Income ot Annual Incomes--"Annual income" as defined at 24 CFR §5.609, which
includes but is not limited to the list of income in HUD Handbook 4350, and specifically
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excludes those items listed in HUD's Updated List of Federally Mandated Exclusions from
Income.

(2) Choice limiting activity--Any transfer of title or similar action that occurs prior to a
Development obtaining environmental clearance after an application for federal funds (HOME
and NSP) has been submitted. Choice limiting activities also include closing on loans including
loans for interim financing, signing of a contract, and commencing construction.

(3) Construction Completion--Tthat necessary title transfer requirements and construction work
have been performed and the following documents have been issued for the Development:
certificate(s) of occupancy (if New Construction), Certificate of Substantial Completion (AIA
Form G704), and a Final Construction Inspection Letter from Department staff.- In addition,
for Developments not layered with Housing Tax Credits, Construction Completion means all
modifications requested as a result of the Department’s Final Construction Inspection were
cleared as evidenced by receipt of the Closed Final Development Inspection Letter.

(4) Community Housing Development Organization (“CHDO?)--A private nonprofit
otganization that has experience developing and/or owning affordable rental housing and that
meets the requirements in 24 CFR Part 92 for purposes of receiving HOME funds under the
CHDO set-aside. In addition, a member of a CHDO's board cannot be a Principal of the
development beyond his/her role as a board member of the CHDO or be an employee of the
development team, and may not receive financial benefit other than reimbursement of expenses
from the CHDO (e.g., a voting board member cannot also be a paid executive).

(5)_—Federal Affordability Period--The period commencing on the date of Construction
Completion and ending on the date which is the required number of years as defined by the
federal program from the date of Construction Completion

(6) HOME Match-Eligible Unit-- a Unit in the Development that is not assisted with HOME
Program funds, but would qualify as eligible for Match under 24 CFR Part 92. Unless otherwise
identified by the provisions in the Notice of Funding Availability (“NOFA”), TCAP Repayment
Funds (“TCAP RF”) funds and matching contribution on NSP and NHTF Developments must
be used on HOME-Match Eligible Units.

(7) Land Use Restriction (“LURA”) Term---the period commencing on the effective date of the
LURA and ending on the date which is the greater of the loan term or 30 years. —The LURA
may include both Federal Affordability Period and State requirements.

(8) Matching contribution (“Match”)--A contribution to a Development from nonfederal sources

that may be in the form of one or more of the following:

(A) Cash contribution (grant), except for cash contributions made by investors in a
limited partnership or other business entity subject to pass through tax benefits in a tax
credit transaction or owner equity (including deferred developer fee);

(B) Reduced fees or donated labor from certain eligible contractors, subcontractors,
architects, attorneys, engineers, excluding any contributions from a party related to the

Developer or Owner;

(C)_—Net present value of yield foregone from a below market interest rate loan as
described in HUD Community Planning and Development (“CPD”) Notice 97-03;

(D) Waived or reduced fees from cities or counties not related to the Applicant in
connection with the proposed Development;

(E) _Donated land or land sold by an unrelated third party at a price below market value,
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as evidenced by a third party appraisal.

(9) Relocation Plan--A residential anti-displacement and relocation assistance plan which; (A)
inrelades—Includes provisions consistent with the requitements of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. §§4601-4655),
implementing regulations at 49 CFR Part 24, and policy guidance in Real Estate Acquisition and
Relocation Policy and Guidance (HUD Handbook 1378) and the TDHCA Relocation
Handbook; and in some HOME and NSP funded developments Section 104(d) of the Housing
and Community Development Act of 1974, as amended —and 24 CFR Part 42 (as modified for
NSP¥-); and

(#B) is in form and substance consistent with requirements of the Department.

(10) Section 234 Condominium Housing basic mortgage limits ("234 Condo Limits")--The per-
unit subsidy limits for all MFDL funding. These limits take into account whether or not a
Development is elevator served and any local conditions that may make development of
multifamily housing more or less expensive in a given metropolitan statistical area. If the high
cost percentage adjustment applicable to the 234 Condo Limits for HUD's Fort Worth
Multifamily Hub is applicable for all Developments that TDHCA finances through the MFDL
Program, and confirmation will be included in the applicable NOFA.

(11) State Affordability Period--The LURA Term as described in the MFDL contract and loan
documents and as required by Department in accordance with the State Act which is usually an
additional period after the Federal Affordability Period.

(12) Surplus Cash--When the first lien mortgage is a federally insured HUD or FHA mortgage,
any cash remaining:

(A) After the payment of:
(i) Adkall sums due or currently required to be paid under the terms of any superior lien;
(ii) AH-all amounts required to be deposited in the reserve funds for replacement;
(i) Operating—operating expenses actually incurred by the borrower for the
Development during
the period with an appropriate adjustment for an allocable share of property taxes and

insurance premiums;

(iv) Reeussing-recurring maintenance expenses actually incurred by the borrower for the
Development duting the period;

(v) Adkall other obligations of the Development approved by the Department; and

(B) After the segregation of an amount equal to the aggregate of all special funds required to
be maintained for the Development; and

(C) Excluding payment of:
@) Adl-all sums due or currently required to be paid under the terms of any
subordinate

liens against the property;

(i) Any-any development fees that are deferred including those in eligible basis; and
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(i) ~ Any-any payments or obligations to the borrower, ownership entities of the
borrower, —

related party entities; any payment to the management company exceeding 5% of the

effective gross income; incentive management fee; asset management fees; or any other

expenses or payments that shall be negotiated between the Department and borrower.

§13.3. General Loan Requirements,

(a) Direct Loan funds may be made available through a NOFA or other similar governing
document that includes the basic Application and funding requirements.

(b) Direct Loan funds may not be awarded if an underwriting report that has been issued by the
Department’s Real Estate Analysis Division has become final and concludes that the
Development does not need the MDFL funding for which it has applied because it is over
sourced.

(c) Direct Loan funds are composed of annual HOME and National Housing Trust Fund
allocations from HUD, repayment of TCAP loans, HOME Program Income, NSP Program
Income, and any other similarly encumbered funding that may become available by Board action,
except as otherwise noted in this Chapterchapter. Similar funds include any funds that are
required to be loaned or granted for the development of multifamily property and are not

governed by another Chapter-chapter in this Fidetitle.

(d) Direct Loan funds may be used for the predevelopment, acquisition, new construction,
reconstruction, rehabilitation, or preservation of affordable housing with suitable amenities,
including real property acquisition, site improvements, conversion, demolition, or operating cost
reserves, all subject to HUD guidance. Other expenses, such as financing costs, relocation
expenses of any displaced persons, families, businesses, or organizations may be included.
MFDL funds may be used to assist distressed developments previously funded by the
Department when approved by specific action of the Depattment's Governing Board ("Board").

(¢) While all costs associated with the Development and known by the sponsor must be
disclosed as part of the Application, costs ineligible for reimbursement with Direct Loan funds
in accordance with 24 CFR Part 91, Part 92, Part 93, Part 570, and 2 CFR Part 200, as federally
required or identified in the NOFA include but are not limited to:

(1) Offsite costs;

(2) Stored Materials;

(3) Site Amenities;

(4) Detached Community Buildings;

(5) Catports and/or garages;

(6)-Parking garages;

(7) Swimming pools;

(8) Commercial Space costs;

(9) Reserve accounts not related to NHTF;
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(10) TDHCA fees;
(11) Syndication and organizational costs;
(12) Delinquent fees, taxes, or charges;

(13) Costs incurred more than 24 months prior to the effective date of the Direct Loan
-Contract unless the Application is awarded TCAP RF;

(14) Costs that have been allocated to or paid by another fund source;
(15) Deferred Developer fee; and,

(16) Other costs limited by Award or NOFA, or as established by the Board.

§13.4. Set-asides, Regional Allocation, and Priorities.

(a) Set-asides. Specific types of Applications or Developments for which a portion of MFDL
funds may be reserved in a NOFA will be grouped in set-asides. The Suppotrtive Housing/Soft
Repayment set-aside, CHDO set-aside, and General set-aside, as desctibed below, are fixed set-
asides that will be included in the annual NOFA. The remaining set-asides described below are
flexible set-asides and are applicable only when identified in the NOFA. The amount of a single
award may be credited to multiple set-asides, in which case the depleted portion of funds may be
repositioned into an oversubscribed set-aside prior to a defined collapse deadline. Applications
under any and all set-asides may or may not be layered with other Department Multifamily
programs except as provided in this section or as determined by the Board to address unique

citcumstances not addressed by these rules.

(1) Fixed Set-Asides:

(A) Supportive Housing/Soft Repayment Set-Aside. The Supportive Housing/Soft
Repayment ("SH/SR") set-aside will be limited by the unencumbered interest revenue
generated by multifamily loan payments and any amount under the NHTT allocation
received by the Department and not otherwise programmed. Supportive Housing and
Soft Repayment may be two independent set-asides in the NOFA, in order to
accommodate fund source requirements. The SH/SR set-aside is reserved for
developments that are not able to support amortizing debt due to higher costs for
supportive services and/or extremely low income and trent restrictions. Soft repayment
loans may be structured as deferred payable, deferred forgivable or cash flow loans. It is
the responsibility of the Applicant to account for any Eligible Basis and/or taxable event
implications when requesting any of the potential loan structures available in this set-
aside. Applicants seeking to qualify under this set-aside must propose Developments that

meet either:

—() the Supportive Housing requirements in 10 TAC §11.12{b} including the other
underwriting consideration for Supportive Housing Developments 10 TAC

§11.302(g)(3) of the Underwriting and Loan Policy; or

—(ii) the requirements in subclauses (1) - (3H¥), funding exclusively units targeting

30%-_percent Area Median Income (“AMI”) households;

(I) All units assisted with MFDL funds must be available for households earning
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_-30%—_percent AMI or less and have rents no higher than the rent limits for
extremely low-income tenants in 24 CFR §93.302(b);

(IT) Any Units assisted with MFDL funds may not also be receiving tenant-based
voucher or tenant-based rental assistance to the extent that there are other
available units within the Development that the voucher-holder may occupy;
and

(IIT) Units assisted with MFDL may not be restricted to 30%-_percent AMI by
another Department program or any other fund source.

(B) CHDO Set-Aside. Unless waived by HUD, a portion of the Department's annual
HOME allocation, equal to at least 15%;—_percent, will be set aside for eligible
Community Housing Development Organizations ("CHDO") meeting the requirements
of the definition of Community Housing Development Organization found in 24 CFR
§92.2 and §13.2(4). Applicants under the CHDO Set-Aside must be proposing to
develop housing in Development Sites located outside Participating Jurisdictions unless
the award is made within a Persons with Disabilities ("PWD") set-aside or unless the
requirement under Tex. Gov't Code §2306.111(c)(1) has been waived by the Governor as
the result of a disaster declaration. CHDO funds are typically available as fully-repayable
amortizing debt consistent with §13.8 of this Chapter relating to debt structure policy. In
instances where an application submitted under the CHDO Set-Aside also qualifies
under the SH/SR Set-Aside, CHDO funds may be structured in accordance with the
SH/SR Set-Aside requirements. A CHDO operating expenses grant may be awarded in
conjunction with an award of MFDL funds under the CHDO set-aside in accordance
with 24 CFR §92.208. Applications under the CHDO set-aside may not have a for profit
special limited partner within the ownership organization chart.

(C) General. The General set-aside is for all other applications that do not meet the
requirements of the SH/SR, CHDO set-asides, or flexible set-asides, if any. A portion of
the General set-aside may be repositioned into the CHDO set-aside in order to fully fund
a CHDO award that meets or exceeds the set-aside amount.

(2) Flexible Set-Asides:

(A) 4% and Bond Layered. The 4% and Bond Layered set-aside is reserved for
Applications meeting all MFDL requirements that are layered with 4% Housing Tax
Credits and Private Bond funds that do not meet the definition of CHDO.

(B) Persons with Disabilities ("PWD"). The PWD set-aside is reserved for Developments
restricting units for tenants who meet the requitements of Tex. Gov't Code
§2306.111(c)(2). MFDL funds will be awarded in a NOFA for the PWD set-aside only to
the extent sufficient funds are available to award to at least one Application within a
Participating Jurisdiction under Tex. Gov't Code §2306.111(c)(1).

(C) 9% Layered. The 9% Layered set-aside is reserved for applications meeting all MFDL
requirements that are layered with 9% Housing Tax Credits, and do not meet the
definition of CHDO. Awards under this set-aside are dependent on the concurrent
award of a 9% HTC allocation.

(D) Additional set-asides may be developed, subject to Board approval, to meet the
requirements of specific funds sources, or to address Department priorities.
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(b) Regional Allocation. All funds in the annual NOFA will be initially allocated to regions and

potentially subregions based on a Regional Allocation Formula ("RAF") within the set-asides.

The RAF methodology may differ by fund source. HOME funds will be allocated in accordance

with Tex. Gov't Code Chapter 2306. The end date for the RAF will be identified in the NOFA,

but in no instance shall it be less than 30 days from the date a link to the Board approved NOFA
| is published on the Department’s website.

(1) After expiration of the RAF, funds collapse but may still be available within set-asides as
identified in the NOFA. Remaining funds within one or more set-asides may collapse in
accordance with the NOFA. All Applications received prior to these collapse period

| deadlines will continue to hold their priority unless they are withdrawn, terminated, or
funded.

(2) Funds remaining after expiration of the RAF, which have not been requested in the form
of a complete Application, will be available statewide on a first-come first-served basis to
| Applications submitted after the collapse dates.

(3) In instances where the RAF would result in regional or subregional allocations

insufficient to fund an Application, the Department may use an alternative method of

distribution, including an eatly collapse, revised formula or other methods as approved by
| the Board, and reflected in the NOFA.

(c) Priorities for the Annual NOFA. Complete Applications received during the period of the
RAF will be prioritized for review and recommendation to the Board, to the extent that funds
are available both in the region and in the set-aside under which the application is received. If
insufficient funds are available in a region to fund all Applications then the oversubscribed
Applications will be evaluated only after the RAF and/or set-aside collapse and in accordance
with the additional priority levels below, unless an Application teceived earlier is withdrawn or
terminated. If insufficient funds are available within a region or set-aside, the Applicant may
request to be considered under another set-aside if they qualify, prior to the collapse.
Applications will be reviewed and recommended to the Board to the extent funds are available in
| accordance with the order of prioritization described in (1) - (3) of this subsection.

(1) Priority 1: Applications not layered with current year 9% HTC that are received prior to
the Market Analysis Delivery Date as described in 10 TAC §11.2_of this title (relating to
Program Calendar for Gempetitive Housing Tax Credits). Priority 1 Applications will be
prioritized based on score within their respective set-aside and subregion or region during
the RAF period to the extent that two or more Applications are received in the same set-
aside that request less than or equal to the amount available in the subregion or region. Once
the RAF period has ended, Applications will be reviewed on a first-come first served basis
| within their set-aside, or as reflected in the NOFA.

(2) Priority 2: Applications layered with current year 9% HTC will be prioritized based on
their recommendation status and score for an HTC allocation. All Priority 2 applications will
be deemed received on the Market Analysis Delivery Date as described in 10 TAC §11.2_of
this title (relating to Program Calendar). In order for an MFDL application layered with 9%
HTC to be considered complete, Applications for both programs must be timely received.
Priority 2 applications will be recommended for approval at the same meeting when the
Board approves the 9% HTC allocations. Applications that are on the wait list for a 9%
HTC allocation are not guaranteed the availability of MFDL funds. If the applicable NOFA
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is over-subscribed for MFDL funds, the Applicant will be notified and may amend their
Application to accommodate another fund source.

(3) Priority 3: Applications that are received after the Market Analysis Delivery Date as
described in 10 TAC §11.2 of this title (relating to Program Calendar) for 9% HTC
Applications on a first come first served basis for any remaining funds until the final deadline
identified in the annual NOFA.

(d) Other Priorities. The Board may set additional priorities for the annual NOFA, and for one
time or special purpose NOFAs.

§13.5. Award Process.

(a) Notice of Funding Availability ("NOFA"). All MFDL funds from the annual allocation will
be distributed pursuant to the terms of a published NOFA that provides the specific collapse
dates and deadlines as well as set-aside and RAF amounts applicable to the MFDL program,
along with scoring criteria, priorities, award limits, and other Application information. Other
funds may be distributed by NOFA or through other lawful methods approved by the Board.
Set-aside, RAF, and total funding amounts may increase or decrease in accordance with the
provisions herein without further Board action as long as the NOFA itself did not require Board
action.

(b) Date of Receipt. Applications will be considered received on the business day of receipt. If an
application is received after 5pm Austin Feeatlocal Fimetime, it will be determined to have been
received on the following business day. Applications received on a non-business day will be
considered received on the next day the Department is open. Applications will be considered
complete at the time all required third party reports and application fee(s), in addition to the
application, are received by the Department. Within certain set-asides, the date of receipt may be
fixed, regardless of the earlier actual date a complete application is received. If multiple
applications are received on the same date, in the same region, and within the same set-aside,

then score and tiebreaker factors, as described in §13.6 of this chapter (relating to Selection

Criteria) for MFDL or 10 TAC §11.7 and §11.99 of this title (relating to Competitive HTC
Selection Criteria) for Applications layered with 9% HTC, will be used to determine the

Application's rank.

(c) Applications. MFDL Applicants must follow the applicable requirements in 10 TAC Chapter
11 Subchapter C, (relating to  Application Submission Requitements, Ineligibility Criteria, Board
Decisions and Waiver of Rules for Applications). Failure to timely respond to any notice of
Deficiency will result in suspension of the Application and reestablishment of the date of receipt
of the Application to the final date at which the cure to the notice was received by the
Department. If the date of receipt of the Application is reestablished, an Application could be
de-prioritized in favor of another Application received prior to the new submission date.

(d) Market Analysis. Applications proposing Rehabilitation that request MFDL as the only
source of Department funding may be exempted from the Market Analysis requirement in 10
TAC §11.205(2)_(relating to Required Third Party Reports) if the Development’s rent rolls for
the most recent six months reflect occupancy of at least 80 percent.

(1) All applicants for MEDL funds, regardless of whether or not the Development Site is in a
Participating Jurisdiction, must include the following language in the purchase contract or
site control agreement: "Notwithstanding any other provision of this Contract, Purchaser
shall have no obligation to purchase the Property, and no transfer of title to the Purchaser
may occur, unless and until the Department has provided Purchaser and/or Seller with a
written notification that:
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(#A) i1t has completed a federally required environmental review and its request for release
of federal funds has been approved and, subject to any other Contingencies in this Contract,
(ai) the purchase may proceed, or

(bii) the purchase may proceed only if certain conditions to address issues in the
environmental review shall be satisfied before or after the purchase of the property; or

(2B) itIt has determined that the purchase is exempt from federal environmental review and
a request for release of funds is not required. The Department shall use its best efforts to
conclude the environmental review of the property expeditiously."

(2) Applications also requesting 9% HTC may have the ability to revise financing prior to
award should MFDL funds be oversubscribed in a set-aside or for a fund source that has
geographic limitations within a set-aside. The Department will provide notice to all impacted
Applicants in the case of over-subscription.

(3) When determining the source of funds that an Application will receive when
recommended for an award from a set-aside that has multiple sources of funds, the
Department will prioritize sources of funds for recommended Applications in the order
described in (A)-(C), which may be limited by the type of activity an Application is proposing
and/ot the Development Site of an Application. The funds may further be priotitized or
assigned to an Application based on limiting repayment risk and other considerations:

(A) Federal funds that have commitment and expenditure deadlines;
(B) Federal funds that do not have commitment and expenditure deadlines;

(C) Nonfederal funds that do not have commitment and expenditure deadlines.

(e) Eligibility Criteria. The Department will evaluate the Application for eligibility and threshold
at the time of full Application pursuant to the requirements of this Ghapter-chapter and Chapter
11 of this title (relating to the Qualified Allocation Plan). If there are changes to the Application
at any point prior to MFDL loan closing that have an adverse effect on the score and ranking
order and that would have resulted in the application being ranked below another application in
the ranking, the Department may terminate the Application.

(1) Applicants requesting MFDL as the only source of Department funds may meet the
Experience Requirement under 10 TAC §11.204(6)_of this title (relating to Required
Documentation for Application Submission) or by providing evidence of the successful
development, and operation for at least S5-five years, of at least twice as many affordability
restricted units as requested in the Application.

(2) Applications for Developments previously given awards from the Department, or where
construction has already started or been completed, regardless of fund source and are not
proposing acquisition and rehabilitation, must be found eligible by the Board. The Board
may find other applicants eligible for good cause such as Developments assisted by the
Department that have encountered adverse factors beyond their control that could materially
impair their ability to provide the affordable housing. An application that requires a finding
of eligibility by the Board must identify that fact in their application so that the staff may
present the matter to the Board for an eligibility determination. A finding of eligibility under
this section does not guarantee an award. In general, these applications will not be funded
with HOME or NHTF funds.

(A) Requests for eligibility determinations under this paragraph must be received with the
Application, so that staff may present the matter to the Board for an eligibility
determination, and will not be considered more than 30 calendar days prior to the first
Application acceptance date published in the NOFA.
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(B) Criteria for the Board to consider would include (i) - (iii) of this subparagraph:

(i) evidence of circumstances beyond the Applicant's control which could not have
been prevented by timely start of construction; or

(if) Force Majeure events; and

(iii) evidence that no further exceptional conditions exist that will delay or cause
further cost increases.

(C) Applications for Developments previously given awards from the Department that
have not yet achieved Construction Completion, Applications will be evaluated at no
more than the amount of Developer Fee proposed in the original Application. MFDL
funds may not be used to fund increased Developer Fee, regardless of the allowability of
the increase under other Department rules.

(f) The contractual terms of an award will be governed by and reflect the rules in effect at the
time of application; provided, however, that any changes in federal requirements will be reflected
in the contractual terms and further provided, that if, prior to execution of such contract, there
are new rules in effect, the Applicant may elect to be governed by the new rules.

§13.6. Scoring Criteria.

The criteria identified in paragraphs (1) - (7) of this section will be used in the evaluation and
ranking of applications to the extent that other applications were received on the same date and
within the same set-aside and prioritization. There is no rounding of numbers in this section,
unless rounding is explicitly indicated for that particular calculation or criteria. The scoring items
used to calculate the score for a 9% HTC layered application will be utilized for scoring for an
MFDL Application, and evaluated in the same manner except as specified below. Scoring criteria
in Chapter 11 of this title will always be superior to Scoring Criteria in this Shapter—chapter to
the extent that an MFDL Application is also concurrently requesting 9% housing tax credits:

(1) Applicants eligible for points under 10 TAC §11.9(c)(4) (relateding to the Opportunity Index)
(7 points).

(2) Tenant Services. Applicants eligible for points under 10 TAC §11.9(c)(3)(A) (relateding to
Tenant Services) (9 points) Applicants eligible for points under 10 TAC §11.9(c)(3)(B) (related
relating to Tenant Services) (1 point).

(3) Underserved Area. Applicants eligible for points under 10 TAC §11.9(c)(6) (relateding to
Underserved Area) (up to 5 points).

(4) Subsidy per Unit. An application that caps the per unit subsidy limit for all Direct Loan units
regardless of unit size at:

(A) $100,000 per MFDL unit (4 points).
(B) $80,000 per MFDL unit (8 points).
(C) $60,000 per MFDL unit (10 points).

(5) Rent Levels of Tenants. An Application may qualify to receive up to thirteen<13} points for
placing the following rent and income restrictions on the proposed Development for the entire
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Affordability Period. These Units may not be restricted to 30 percent or less of AMGI by
another fund source.

(A) At least 20 percent of all low-income Units at 30 percent or less of AMGI (13 points);

(B) At least 10 percent of all low-income Units at 30 percent or less of AMGI or, for a
Development located in a Rural Area, 7.5 percent of all low-income Units at 30 percent or
less of AMGI (12 points); or

(C) At least 5-five percent of all low-income Units at 30 percent or less of AMGI (7 points).

(6) Tenant Populations with Special Housing Needs. An Application may qualify to receive two
2ypoints by serving Tenants with Special Housing Needs. Points will be awarded as described in
subparagraphs (A) - (B) of this paragraph. If pursuing these points, Applicants must try to score
first with subparagraph (A) and then subparagraph (B), ;both of which pertain to the
requirements of the Section 811 Project Rental Assistance Program (“Section 811_—PRA
Program”) (10 TAC Chapter 8).

(A) An Applicant or Affiliate that Owns or Controls an Existing Development that is eligible
to participate in the Department’s Seetion-8tH-Projeet Rental-AssistanceProgram—{“Section
811 PRA Program?; will do so in order to receive two Z)-points. In order to qualify for
points, the Existing Development must commit to the Section 811 PRA Program at
minimum 10 Section 811 PRA Program Units, unless the Integrated Housing Rule, 10 TAC
§1.15, or the 811 Program Rental Assistance Rule (“811 Rule”), 10 TAC Chapter 8, limits the
Development to fewer than 10 Section 811 PRA Program Units. The same Section 811 PRA
Program Units cannot be used to qualify for points in more than one Application. The
Applicant or Affiliate will comply with the requitements of 10 TAC Chapter 8.

(B) An Applicant or Affiliate that does not meet the Existing Development requirements of
10 TAC Chapter 8 but still meets the requirements of 10 TAC §8.3_(relating to Participation
as a Proposed Development) is eligible to receive two {2)y-points by committing Units in the
proposed Development to participate in the Department’s Section 811 PRA Program. In
order to be eligible for points, Applicants must commit at least 10 Section 811 PRA Program
Units in the proposed Development for participation in the Section 811 PRA Program
unless the Integrated Housing Rule, 10 TAC {1.15, or the 811 Program Rental Assistance
Rule (“811 Rule”), 10 TAC Chapter 8, limits the Development to fewer than 10 Section 811
PRA Program Units. The same Section 811 PRA Program Units cannot be used to qualify
for points in more than one Application. The Applicant will comply with the requirements of
10 TAC Chapter 8.

(7) Tiebreaker. In the event that two or more Applications receives the same number of points
based on the scoring criteria above, staff will recommend for award the Application that
proposes the greatest percentage of 30%-_percent AMGI MFDL units within the Development
that would convert to houscholds at 15%-_percent AMGI in the event of a tie in the Tiebreaker
Certification.

§13.7. Maximum Funding Requests.

(a) The maximum funding request for all applications will be identified in the NOFA, and may
vary by development type, set-aside, or fund source.

(b) Maximum Per-Unit Subsidy Limits. The 234 Condo limits with the applicable high cost
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percentage adjustment in effect at the time of application are the maximum per-unit subsidy
limits -that an applicant may use to determine the amount of MFDL funds or other federal funds
that may subsidize a unit. Stricter per-unit subsidy limits are allowable and incentivized as point
scoring items in §13.6 Scoring Criteria. Per-unit subsidy limits as well as cost allocation analysis -
ensuring that the amount of MFDL units as a percentage of total units is greater than the
percentage of MFDL funds requested as a percentage of total development costs - will determine
the amount of MFDL units required.

§13.8. Loan Structure and Underwriting Requirements.

(a) Except for awards made under the SH/SR set-aside, all Multifamily Direct Loans awarded
will be underwritten as fully repayable (must pay) at a rate specified in the NOFA and approved
by the Board, and a 30 year amortization with a term that matches the term of any superior
loans (within 6 months) at the time of application. If the Department determines that the
Development does not support this structure, the Department may recommend an alternative
that makes the development feasible under all applicable sections of 10 TAC §11.366-302
(related—relating to Underwriting PelieyRules and Guidelines, and §13.8(c). The interest rate,
amortization period, and term for the loan will be fixed by the Board at Award, and can only be
amended prior to closing by the process in §13.12 of this chapter_(relating to Pre-Closing

Amendments to Direct LLoan Terms).

(b) Changes to the total development cost and/or other sources of funds from the publication of
the initial Underwriting Report to the time of loan closing must be reevaluated by Real Estate
Analysis staff, who may recommend changes to principal amount and/or repayment structure
for the Multifamily Direct Loan that will allow the Department to mitigate any increased risk.
Where the Department determines such risk is not adequately mitigated, the award may be
terminated or reconsidered by the Board. Increases in the principal or payment amount of any
superior loans after the initial Underwriting Report must be approved by the Board.

(c) Direct Loans through the Department must adhere to the following criteria as identified in
paragraphs (1) - (7) of this subsection if being requested as construction-to-permanent loans:

(1) The term for permanent loans shall be no less than tea—<10} years and no greater than
forty{40} years and the amortization schedule shall be hiteg«30) years. The Department's
loan must mature at the same time or within six {6)-months of the shortest term of any
senior debt so long as neither exceeds forty{40) years and six {6)-months.

(2) Amortized loans shall be structured with a regular monthly payment beginning on the
first day of the 25th full month following the actual date of loan closing and continuing for
the loan term.

(3) If the first lien mortgage is a federally insured HUD or FHA mortgage the Department
may approve a loan structure with annual payments payable from Surplus Cash Flow
provided that the debt coverage ratio, inclusive of the loan, continues to meet the
requirements in this subchapter.

(4) If the proposed first lien is a federally insured HUD or FHA mortgage that requires the
Direct Loan to be subject to 75%- percent of Surplus Cash Flow, staff will require the debt
service coverage ratio on both the federally insured loan and the Department’s loan — as
restricted to 75%- percent of Surplus Cash Flow — to continue to meet the minimum 1.15 in
accordance with 10 TAC ($011.302(d)(4)(D)__(relating to Underwriting Rules and

Guidelines).

-(5) Loans shall be secured with a deed of trust with a permanent lien position that is
superior to any other sources for financing including hard repayment debt that is less than or
equal to the Direct Loan amount and superior to any other sources that have soft repayment
structures, non-amortizing balloon notes, have deferred forgivable provisions or in which the
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lender has an identity of interest with any member of the Development Team; and,

(6) If the Direct Loan amounts to more than 50 percent of the Total Housing Development
Cost, except for Developments also financed through the USDA §515 program, the
Application must include the documents as identified in subparagraphs (A) - (B) of this
paragraph:

| (A) a=A letter from a Third Party CPA verifying the capacity of the Applicant, Developer,
or Development Owner to provide at least 10 percent of the Total Housing Development
Cost as a short term loan for the Development; or

| (B) esddenee-Evidence of a line of credit or equivalent tool equal to at least 10 percent of
the Total Housing Development Cost from a financial institution that is available for use
‘ during the proposed Development activities.

(7) If the Direct Loan is the only source of permanent Department funding for the
Development:

(A) The Development Owner must provide equity in an amount not less than 20 percent
of Total Housing Development Costs.

(i) An Applicant for Direct Loan funds may request Board approval to have an equity

| requirement of less than tweaty—20 percent—20%y). The request must specify the
proposed equity that will be provided and provide support for why that reduced level
of equity will be sufficient to provide reasonable assurance that such owner will be
able to complete construction and stabilization timely. This support case will be
reviewed by staff, and staff will provide their assessment and recommendation to the
Board. The Applicant’s support should include all mitigating or supporting factors
including, by way of example, and not by way of limitation, performance bonds or
collateral, lines of credit, or intercreditor agreements. “Sweat equity” or other forms of
equity that cannot be readily accessed will not be allowed to count toward the equity
requirement.

(B) For Applicants proposing new construction, an "as completed" appraisal that reflects
the prospective value of the completed property consistent with rent and income
restrictions proposed in the Application pursuant to 10 TAC §11.304 _of this title (relating
to Appraisal Rules and Guidelines) which results in total repayable loan to value of not
greater than 80%-_percent must be provided.

(C) For Applicants proposing rehabilitation, the “as is” appraisal required by 10 TAC
§11.205(4) may meet this requirement without needing an “as completed” appraisal
provided the loan to value is not greater than 80%.

(8) All Direct Loan applicants where other third-party financing entities are part of the

sources of funding must submit a pro forma and lender approval letter evidencing review of

the Development and the Principals as described in 10 TAC §11.9(e)(1)_(relating to

Competitive HT'C Selection Criteria). Where no third-party financing exists, the Department

reserves the right to procure a third-party evaluation which will be required to be prepaid by
‘ the applicant.

(d) Direct Loans through the Department must adhere to the following criteria as identified in
| paragraphs (1) - (3) of this subsection if being requested as construction only loans:

| 1) The term of the construction loan must be coterminous with any superior construction
loan. In the event that the Direct Loan is the only construction loan, the term may not
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exceed 24 months;
(2) The interest rate will be specified in the NOFA and approved by the Board; and

(3) Up to 50%—_percent of the construction loan may be advanced at loan closing should
there be sufficient costs to reimburse that amount.

§13.9. Construction Standards.

All Developments financed with Direct Loans will be required to meet at a minimum all
applicable state and local codes, ordinances, and standards; the 2012 International Existing
Building Code ("IEBC") or International Building Code ("IBC") as applicable. Rehabilitation
Developments must meet the requirements in paragraphs (1) - (6) of this section:—

(1) recommendations—Recommendations made in the Environmental Assessment and any
Physical Conditions Assessment with respect to health and safety issues, life expectancy of major
systems (structural support; roofing; cladding and weatherproofing; plumbing; electrical; and
heating, ventilation, and air conditioning) must be implemented;

(2) feLor properties originally constructed prior to 1978, the Physical Conditions Assessment
and rehabilitation scope of work must be provided to the party conducting the lead-based paint
and/or asbestos testing, and the rehabilitation must implement the mitigation recommendations
of the testing report;

(3) al-All accessibility requirements pursuant to 10 TAC Subchapter B must be met;

(4) t#he—The broadband infrastructure requirements described in 24 CFR §92.251(a)(2)(vi) or
(b)(1)(x) or 24 CFR §93.301(a)(2)(vi) or 24 CFR 93.301(b)(2)(vi) as applicable;

(5) properties-Properties located in the designated catastrophe areas specified in 28 TAC §5.4008
must comply with 28 TAC §5.4011(relating to Applicable Building Code Standards in
Designated Catastrophe Areas for Structures Constructed, Repaired or to Which Additions Are
Made On and After January 1, 2008); and

(6) sheuld-Should IEBC be more restrictive than local codes, or should local codes not exist,
then the Development must meet the requirements imposed by IEBC.

§13.10. Development and Unit Requirements,

(@) The bedroom/bathroom/amenities and square footages for Direct Loan Units must be
comparable to the bedroom/bathroom/amenities and squate footages for the total number of
Units in the Development based on the amount of Direct Loan funds requested as a percentage
of total Direct Loan eligible costs. As a result of this requirement, the Department will always
use the Proration Method as the Cost Allocation Method in accordance with CPD Notice 16-15
except as described in (b) of this section. Additionally, the amount of Direct Loan funds
requested cannot exceed the per-unit subsidy limit included in the NOFA. Direct Loan units
must be provided as a percentage of each unit type, in proportion to the percentage of total costs
included in the Direct Loan.

(b) For HOME, NSP, and TCAP RF, Direct Loan Units must float throughout the
Development unless the Development also contains public housing units that will receive
Operating Fund or Capital Fund assistance under Section 9 of the 1937 Act as defined in 24
CFR §5.100. For NHTF, Direct Loan Units must float throughout the Development except as
prohibited by 24 CFR §93.203. Floating Direct Loan units may only float among the Units as
described in the Direct Loan Contract and Direct Loan Land Use Restriction Agreement
("LURA"), or as specifically approved in writing by the Department.
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() The minimum affordability period for all Direct Loan Units awarded under a NOFA will
match the greater of the term of the loan or 30 years unless a lesser period is approved by the
Board and when assisting distressed developments.

(d) If the Department is the only source of funding for the Development, all Units must be
restricted.

(e) If the Direct Loan funds are layered in a 9% Development that is electing Income Averaging
to qualify under IRC §42, the Direct Loan units required by the LURA must continue to be
provided at the income levels committed at the time of Application. —Unit designations may not
change to meet Income Averaging requirements.

§13.11. Post-Award Requirements.

(a) Direct Loan awardees must execute an Award Letter and Loan Term Sheet provided by the
Department within thireg30) calendar days after receipt of the letter. The Award Letter and
Loan Term Sheet will be conditional in nature and provide a basic outline of the terms and
conditions approved by the Board.

(b) If a Direct Loan award is returned after Board approval, or if the Applicant or Affiliates fail
to timely close the loan, begin and complete construction, or leave a portion of the Direct Loan

award unexpended, penalties may apply under 10 TAC §-11.9(f) of this title (relating to

Competitive HTC Selection Critetia) and/or the Department may prohibit the Applicant and all
Affiliates from applying for MFDL funds for a period of 2-two years.

(c) Direct Loan awardees must submit a fully completed environmental review (if applicable)
including any applicable reports —to the Department within 90 days after the Board approval
date. Direct Loan awardees that commit any choice limiting activities prior to obtaining
environmental clearance may lead to termination of the Direct Loan award.

(d) Direct Loan awardees must execute a Contract within sixty—60) days of environmental
clearance being obtained, or, if environmental clearance is not required, within 60 days after the
Board approval date.

(e) Loan closing must occur and construction must begin no later than three 3y months from
the effective date of a Contract.

(f) The Development Owner is required to submit quarterly construction status reports to the
Asset Management Division as described and by the deadlines specified in 10 TAC §10.402(h)

(relating to Housing Tax Credit and Tax FExempt Bond Developments).

(2) In addition to any other requirements as the result of any other Department funding sources,
the Development Owner must submit a mid-construction development inspection request once
the development has met 25%—_percent construction completion as indicated on the G703
Continuation Sheet. Inspection staff will issue a mid-construction development inspection letter
that confirms that work is being done in accordance with the applicable codes, the construction
contract, and construction documents. Up to 50 percent of the Direct Loan award will be
released prior to issuance of the mid-construction development inspection letter.

(h) Construction must be completed, as reflected by the development's certificate(s) of
occupancy and Certificate of Substantial Completion (AIA Form G704), and a final development
inspection request must be submitted to the Department within 18 months of the actual loan
closing date, with the repayment period beginning on the first day of the 25th month following
the actual date of loan closing. The final development inspection letter will verify committed
amenities have been provided and confirm compliance with all applicable accessibility
requirements.

(i) Receipt of a Closed Final Development Inspection Letter, indicating that all deficiencies
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identified in the Final Inspection Letter have been corrected, must occur within 24 months of
the actual date of loan closing. The Final Development Inspection may be conducted
concurrently with a Uniform Physical Condition Standards ("UPCS") inspection. However, any
letters associated with a UPCS inspection will not satisfy the Closed Final Development
Inspection Letter requirement.

(j) Extensions to the benchmarks in subsections (a) te— (i) of this section may only be approved
by the Executive Director or authorized designee in accordance with §13.12 or §13.13 of this

Chapterchapter as applicable;

(k) Initial occupancy of all MFDL assisted Units by eligible tenants shall occur within six {6}
months of the final Direct Loan draw. Requests to extend the initial occupancy period must be
accompanied by documentation of marketing efforts and a marketing plan. The marketing plan
may be submitted to HUD for final approval, if required by the MEFDL fund source;

() Repayment will be required on a per Unit basis for Units that have not been rented to eligible
households within eighteen<18y months of the final Direct Loan draw.

(m) Termination of the Direct Loan award and repayment of all disbursed funds will be required
for any Development that is not completed within four {4 years of the effective date of a Direct
Loan Contract.

(n) Loan Closing: In preparation for closing any Direct Loan, the Development Owner must
submit the items described in paragraphs (1) - (7) of this subsection:

(1) Documentation of the prior closing or concurrent closing with all sources of funds
necessary for the long-term financial feasibility of the Development.

(2) Due diligence determined by the Department to be prudent and necessary to meet the
Department's tules and to secure the interests of the Department.

(3) Where the Department will have a first lien position and the Applicant provides personal
guarantees from all principals, as well as documentation that closing on other sources is
reasonably expected to occur within three 3y-months, the Executive Director or authorized
designee may approve a closing to move forward without the closing on other sources. The
Executive Director as the authorized designee of the Department must require a personal
guarantee, in form and substance acceptable to the Department, from a Principal of the
Development Owner for the interim period.;

(4) When Department funds have a first lien position during the construction period,
assurance of completion of the Development in the form of payment and performance
bonds in the full amount of the construction contract or equivalent guarantee in the sole
determination of the Department is required. Such assurance of completion will run to the
Department as obligee. Development Owners utilizing the USDA §515 program are exempt
from this requirement but must meet the alternative requirements set forth by USDA.;

(5) Documentation required for closing includes, but is not limited to:
(A) Draft Owner/General Contractor agreement and draft Owner/Architect agreement
prior to closing with final executed copies required by the day of closing;
(B) sarvey—Survey of the Property that includes a certification to the Department,

Development Owner, Title Company, and other lenders;
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(C) plans—Plans and specifications for review by the Depattment's inspection staff.
Inspection staff will issue a plan review letter that is intended to assist in identifying early
concerns associated with the Department’s final construction requirements;

(D) #-1f layered with Housing Tax Credits, a fully executed limited partnership agreement
between the General Partner and the tax credit investor entity (may be provided
concurrent with closing);

(E) finat-Final Development information, including but not limited to a final development
cost schedule, sources and uses, operating pro forma, annual operating expenses, cost
categories for the Direct Loan funds, updated written financial commitments or term
sheets and any additional financing exhibits that have changed since the time of
application.s-

(6) Iif required by the fund source, prior to Contract Execution unless an eatlier period is
described in Chapter 10_or 11 of this title, the Development Owner must provide
verification of:

(A) envirenmental-Environmental clearance;
(B) Site and Neighborhood clearance;

(C) decumentation—Documentation necessary to show compliance with the Uniform
Relocation Assistance and Property Act and any other relocation requirements that may

apply; and

(D) amy—Any other documentation that is necessaty or prudent to meet program
requirements or state or federal law in the sole determination of the Department.

(7) The Direct Loan Contract as executed, which will be drafted by counsel or its designee
for the Department. No changes proposed by the Developer or Developet's counsel will be
accepted unless approved by the Department's Legal Division or its designee.

(0) Loan Documents. The Development Owner is required to execute all loan closing

documents required by and in form and substance acceptable to the Department's Legal

Division
(1) Loan closing documents include but are not limited to a promissory note, deed of trust,
construction loan agreement (if the proceeds of the loan are to be used for construction),
LURA, Atchitect and/or licensed engineer certification of understanding to complete
environmental mitigation if such mitigation is identified in HUD's environmental clearance
or the Real Estate Analysis Division (REA) Underwriting Report and assignment and
security instruments whereby the Developer, the Development Owner, and/or any Affiliates
(if applicable) grants the Department their respective right, title, and interest in and to other
collateral, including without limitation the Owner/Architect agreement and the
Owner/General Contractor agreement, to secure the payment and petformance of the
Development Ownet's obligations under the loan documents. In the event the Development
receives funding that requires the Department’s funding to be in a subordinate position, the
individual who is able to control the Development (all such individuals if more than one
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possess such power jointly and severally) will execute a personal guaranty in favor or the

Department that in the event that the Development fails to fulfill its requirements of

affordability for the required period, and as a result the Department is required to repay

funds to the U. S. Department of Housing and Urban Development using non-federal funds

and the net proceeds available to the Department after a foreclosure, deed in lieu of

foreclosure, or similar disposition of the Development are insufficient to make such
| repayment, the guarantor(s) will jointly and severally guarantee repayment of that amount.

(2) Repayment provisions will require repayment on a per unit basis for units that have not

| been rented to eligible households within eighteen—18) months of the final Direct Loan
draw; termination and repayment of the Direct Loan award in full will be required for any
Development that is not completed within four ¢4)-years of the date of Direct L.oan Contract
execution.

(3) Loan terms and conditions may vary based on the type of Development, Real Estate
‘ Analysis underwriting report, and the set-aside under which the award was made.

(p) Disbursement of Funds. The Borrower must comply with the requirements in paragraphs (1)

- (9) of this subsection in order to receive a disbursement of funds to reimburse eligible costs

incurred. Submission of documentation related to the Botrower's compliance with these
| requirements may be required with a request for disbursement:

(1) All requests for disbursement must be submitted through the Department's Housing
Contract System, using the MFDL draw workbook or such other format as the Department
| may require.

(2) Documentation of the total construction costs incurred and costs incurred since the last

disbursement of funds must be submitted. Such documentation must be signed by the

General Contractor and certified by the Development architect and is generally in the form
| ofan AIA Form G702 or G703;

(3) Disbursement requests must include a down-date endorsement to the Direct Loan
(mortgagee) title policy or Nothing Further Certificate that includes a title search through the
date of the Architect's signature on AIA form G702. For release of retainage the down-date
endorsement to the Direct Loan title policy or Nothing Further Certificate must be dated at

| least thirty£30y calendar days after the date of the completion as certified on the Certificate
of Substantial Completion (AIA Form G704) with $0 as the work remaining to be
completed. Disbursement requests for acquisition and closing costs_are exempt from this
requirement;

(4) At least 50 percent of the funds will be withheld from the initial disbursement of loan
| funds to allow for periodic disbursements;

(5) The initial draw request for the Ddevelopment must be entered into the Department's
Housing Contract System no later than tea-10 business days prior to the one year anniversary
of the effective date of the Direct Loan Contract;

(6) Up to 75 percent of Direct Loan funds may be drawn before providing evidence of
Match. Thereafter, the Borrower must provide evidence of Match being credited to the

| Development prior to release of the final 25 percent of funds;

| (7) Developer fee disbursement shall be limited by Section 13.11(p)(9)_of this chapter and
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further conditioned upon:

(A) fer-For Developments in which the loan is secured by a first lien deed of trust against
the Property, 75 percent shall be disbursed in accordance with percent of construction
completed. 75 percent of the total allowable fee will be multiplied by the percent
completion, as documented by the construction contract and as may be verified by an
inspection by the Department. The remaining 25 percent shall be disbursed at the time
of release of retainage; or

(B) fer-For Developments in which the loan is not secured by a first lien deed of trust or
the Development is also utilizing Housing Tax Credits, developer fees will not be
reimbursed by the Department except as follows. If all other lenders and syndicator in a
Housing Tax Credit development (if applicable) provide written confirmation that they
do not have an existing or planned agreement to govern the disbursement of developer
fees and expect that Department funds shall be used to fund developer fees, they shall be
reimbursed in the same manner as described in subparagraph (A) of this paragraph; and

(C) the-The Department may reasonably withhold any disbursement in accordance with
the Loan Documents and if it is determined that the Development is not progressing as
reasonably necessary to meet the benchmarks for the timely completion of construction
of the Development as set forth in the loan documents, or that cost overruns have put
the Development Ownet's ability to repay its Direct Loan or complete the construction
at risk in accordance with the terms of the loan documents and within budget. If
disbursement has been withheld under this subsection, the Development Owner must
provide evidence to the satisfaction of the Department that the Development will be
timely completed and occupied in order to continue receiving funds. If Disbursement is
withheld for any reason, disbursement of any remaining developer fee will be made only
after construction of the Development has been completed, and all requirements for
expenditure and occupancy have been met;

(8) Expenditures must be allowable and reasonable in accordance with federal and state rules
and regulations. The Department shall review each expenditure requested for reasonableness.
The Department may request the Development Owner make modifications to the
disbursement request and is authorized to modify the disbursement procedures set forth
herein and to establish such additional requirements for payment of Department funds to
Development Owner as may be necessaty or advisable for compliance with all program
requirements;

(9) Table funding requests will not be considered unless the Direct Loan Contract has been
executed and all necessary documentation has been completed and submitted to the
Department at least tea+10} calendar days prior to planned closing;

(10) Following ##5—50 percent construction completion, any funds will be released in
accordance with the percentage of construction completion. #8-Ten percent of requested
Hard Costs will be retained and will not be released until the final draw request. If the
Development is receiving funds from more than one MFDL soutce, the retainage
requirement will apply to each fund source individually. All of the items described in
subparagraphs (A) - (G) of this paragraph are required in order to approve the final draw
request:

(A) Fully executed Certificate of Substantial Completion (AIA Form G704) with $0 as
the cost estimate of work that is incomplete;
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(B) A down date endorsement to the Direct Loan title policy or Nothing Further
Certificate dated at least 30 calendar days after the date of completion as certified on the
Certificate of Substantial Completion (AIA Form G704);

(C) For Developments not layered with Housing Tax Credits, a Closed Final
Development Inspection Letter from the Department;

(D) For Developments subject to the Davis-Bacon Act, evidence from the Senior Labor
Standards Specialist that the final wage compliance report was received and approved or
confirmation that HUD maintains Davis-Bacon oversight as a result of a HUD-insured
first lien loan;

(E) Certificate(s) of Occupancy (if New Construction);

() Development completion reportss, which includess, but is not limited to,
documentation of full compliance with the Uniform Relocation Act/104(d),_—Match
Documentation requirements, and Section 3 of the Housing and Urban Development
Act of 1968, as applicable to the Development, and any other applicable requirement;
and

(G) If applicable to the Development, certification from Architect or a licensed engineer
that all HUD and REA environmental mitigation conditions have been met.

(11) The final draw request must be submitted within 24 months from loan closing.
Extensions to this deadline may only be granted in accordance with §13.12(3) of this

ChapterChapter.

§13.12. Pre-Closing Amendments to Direct Loan Terms.

The Executive Director or authorized designee may approve amendments to loan terms prior to
closing as described in paragraphs (1) - (6) of this section. Board approval is necessary for any
other changes prior to closing.

(1) Eextensions of up to é-six months to the loan closing date required in §13.11(e) in of this
Chapterchapter. An Applicant must document good cause, which includes but is not limited to
delays caused by circumstances outside the control of the applicant or constraints in arranging a
multiple source closing. An extension will not be available if an Applicant has:
(A) failed-Tailed to timely begin or complete processes required to close; including
(i) finalizing all equity and debt financing; or

(i) the environmental review process; or

(B) made-Made changes to the Development that require additional underwriting by the
Department without sufficient time to complete the review.

(2) Cehanges to the loan maturity date to accommodate the requirements of other lenders or to
maintain parity of term;

(3) extenstens-Extensions of up to 12 months to §13.11(h) or (i) date based on documentation

that the extension is necessary to complete construction and that there is good cause for the
extension. Such a request will generally not be approved prior to initial loan closings-._
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(4) Cehanges to the loan amortization or interest rate that cause the annual repayment amount to
decrease less than 20 percent or any changes to the amortization or interest rate that increase the
annual repayment amount;-._

(5) Ddecreases in the Direct Loan amount, provided the decrease does not jeopardize the
financial viability of the Development. Increases will generally not be approved unless the
Applicant competes for the additional funding under an open NOFAs-,

(6) Cehanges to other loan terms or requirements as necessary to facilitate the loan closing
without exposing the Department to undue financial risk.

§13.13. Post-Closing Amendments to Direct Loan Terms.

(a) The Executive Director or authorized designee may approve extensions of up to 12 months
to §13.11(h), (i), or (p)(11) of this Chapter based on documentation that there is good cause for
the extension.

(b) Except in cases of Force Majeure, changes to federal awards will only be processed after the
Development is reported to the federal oversight entity as completed and the last of the MFDL
funds have been drawn.

(c) The Executive Director or authorized designee may approve amendments to loan terms post-
closing as described in paragraphs (1) - (3) of this section. Board approval is necessary for any
other changes post-—closing.

(1) Cehanges to the amortization or maturity date to accommodate the requirements of other
lenders or maintain parity of term, provided the changes result in the Direct Loan continuing
to meet the requirements of §13.8(c)(1) and (3).;

(2) Reesubordination of the Direct Loan in conjunction with refinancing provided the
conditions in (A) — (E) are met:

(A) The Borrower is current with loan payments to the Department, and no notice has
been given of any Event of Default on any MFDL loan. Histories of late or non-payment
on any other MFDL loan may result in denial of the request;

(B) The refinance does not propose payment to any of the Development Owner or
Developer patties (including the Limited Partners);

(C) A proposal for partial or full repayment of the MFDL lien is made with the request;
and

(D) The new superior lien is in an amount that is equal to or less than the original senior
lien and does not negatively affect the financial feasibility of the Development.

(E) Changes to accommodate refinancing with a new superior lien that is in an amount
that exceeds the original senior lien and which will be directly applied to property
improvements as evidenced by the loan or security agreements (exclusive of fees
associated with the refinance and any required reserves) will be considered on a case by
case basis.

(3) Changes requited to the Department's loan terms or amounts that are part of an approved
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Asset Management Division work out arrangement.
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BOARD ACTION REQUEST
MULTIFAMILY FINANCE DIVISION
NOVEMBER 8, 2018

Presentation, discussion, and possible action on an order adopting the repeal of 10 TAC Chapter 12
concerning the Multifamily Housing Revenue Bond Rules, and an order adopting the new 10 TAC Chapter
12 concerning the Multifamily Housing Revenue Bond Rules, and directing its publication in the Texas
Register

RECOMMENDED ACTION

WHEREAS, the Texas Department of Housing and Community Affairs (“Department”) is
authorized to issue multifamily housing revenue bonds for the State of Texas;

WHEREAS, the Department developed the Multifamily Housing Revenue Bond Rules to
establish the procedures and requirements relating to the issuance of bonds;

WHEREAS, the proposed repeal and new 10 TAC Chapter 12 were published in the
September 21, 2018, issue of the Texas Register tor public comment; and

WHEREAS, the public comment period ended October 12, 2018, and no comment was
received relating to this rule;

NOW, therefore, it is hereby

RESOLVED, that the final order adopting the repeal and new 10 TAC Chapter 12
regarding the Multifamily Housing Revenue Bond Rules, together with the preamble
presented to this meeting, are approved for publication in the Texas Register, and

FURTHER RESOLVED that the Executive Director and his designees be and each of
them are hereby authorized, empowered, and directed for and on behalf of the Department,
to cause the amendments to the Multifamily Housing Revenue Bond Rules, together with
the preamble in the form presented to this meeting, to be published in the Texas Register and
in connection therewith, make non-substantive technical corrections as they may deem
necessary to effectuate the foregoing.

BACKGROUND

The Board approved the proposed changes to Chapter 12 regarding the 2019 Multifamily Housing Revenue
Bond Rules (“Bond Rules”) at the Board meeting of September 6, 2018, to be published in the Texas Register
for public comment. The Department did not receive any comments specific to the 2019 Bond Rules and
no changes have been made beyond those that are purely clerical or those required for consistency with the
Qualified Allocation Plan being adopted at this same Board meeting.




Attachment 1: Preamble, including required analysis, for adopting repeal of 10 TAC
Chapter 12, Multifamily Housing Revenue Bond Rule

The Texas Department of Housing and Community Affairs (the "Department") adopts the
repeal of 10 TAC Chapter 12, Multifamily Housing Revenue Bond Rule (“Bond Rule”). The
purpose of the proposed repeal is to eliminate an outdated rule while adopting a new updated
rule under separate action.

The Department has analyzed this proposed rulemaking and the analysis is described below for
each category of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T
CODE §2001.0221.

1. Mr. Irvine has determined that, for the first five years the repeal will be in effect, the repeal
does not create or eliminate a government program, but relates to the repeal, and simultaneous
readoption making changes to an existing activity, the issuance of Private Activity Bonds

(“PAB”).

2. The repeal does not require a change in work that will require the creation of new employee
positions, nor is the repeal significant enough to reduce work load to a degree that any existing
employee positions are eliminated.

3. The repeal does not require additional future legislative appropriations.

4. The repeal does not result in an increase in fees paid to the Department nor in a decrease in
fees paid to the Department.

5. The repeal is not creating a new regulation, except that it is being replaced by a new rule
simultaneously to provide for revisions.

6. The action will repeal an existing regulation, but is associated with a simultaneous re-adoption
making changes to an existing activity, the issuance of PABs.

7. The repeal will not increase nor decrease the number of individuals subject to the rule’s
applicability.

8. The repeal will not negatively nor positively affect this state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL
COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T
CODE §2006.002.

The Department has evaluated this repeal and determined that the repeal will not create an
economic effect on small or micro-businesses or rural communities.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX GOV’T CODE §2007.043. The
repeal does not contemplate nor authorize a taking by the Department; therefore no Takings
Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T
CODE §2001.024(2)(6).

The Department has evaluated the repeal as to its possible effects on local economies and has
determined that for the first five years the repeal will be in effect there will be no economic
effect on local employment; thetefore no local employment impact statement is required to be
prepared for the rule.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).



Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the repeal is in effect, the public benefit anticipated as a result of the repealed section would be
an elimination of an outdated rule while adopting a new updated rule under separate action for
administering the issuance of PAB. There will not be economic costs to individuals required to
comply with the repealed section.

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the repeal is in effect, enforcing or
administering the repeal does not have any foreseeable implications related to costs or revenues
of the state or local governments.

SUMMARY OF PUBLIC COMMENTS AND STAFF REASONED RESPONSE. The
Department accepted public comment between September 21, 2018, and October 12, 2018. No
comment was received.

The Board adopted the final order adopting the repeal on November 8, 2018.

STATUTORY AUTHORITY. The repeal is adopted pursuant to TEX. GOV’T CODE, §2306.053,
which authorizes the Department to adopt rules. Except as described herein the repealed
sections affect no other code, article, or statute.

10 TAC Chapter 12, Multifamily Housing Revenue Bond Rule



Attachment 2: Preamble, including required analysis, for adopting new 10 TAC Chapter
12, Multifamily Housing Revenue Bond Rules

The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10
TAC Chapter 12, Multifamily Housing Revenue Bond Rule (“Bond Rule”). The purpose of the
new section is to provide compliance with Tex. Gov’t Code §2306.359 and to update the rule to:
clarify that taxable bonds are not eligible for housing tax credits, clarify that threshold
requirements at full application are not reviewed at the time of pre-application, clarify how
statements made by a state elected official would constitute support and ensures consistency with
how such statements are evaluated under the Qualified Allocation Plan, update references to
other rules that are used, clarify that rehabilitation developments may proceed with closing
without providing the Department with evidence that building permits will be received prior to
closing, so long as confirmation that lender and/or equity partners are comfortable with
proceeding with closing, clarify that applications layered with housing tax credits may elect the
income averaging set-aside but that bond restrictions are not eligible for income averaging, and
clarify how the first year of the issuer administration fee and the ongoing issuer administration
fee is calculated.

Tex. Gov’t Code §2001.0045(b) does not apply to the rule being adopted pursuant to item (9),
which excepts rule changes necessary to implement legislation. The proposed rule provides
compliance with Tex. Gov’t Code §2306.359, which requires the Department to provide for
specific scoring criteria and underwriting considerations for multifamily private activity bond
activities.

The Department has analyzed this rulemaking and the analysis is described below for each
categoty of analysis performed.

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T
CODE §2001.0221.

Timothy K. Irvine, Executive Director, has determined that, for the first five years the new rule
will be in effect:

1. The new rule does not create or eliminate a government program, but relates to the
readoption of this rule which makes changes to an existing activity, the issuance of Private
Activity Bonds (“PAB”).

2. The new rule does not require a change in work that would require the creation of new
employee positions, nor are the rule changes significant enough to reduce work load to a degree
that eliminates any existing employee positions.

3. The new rule changes do not require additional future legislative appropriations.

4. The new rule changes will not result in an increase in fees paid to the Department, nor in a
decrease in fees paid to the Department.

5. The new rule is not creating a new regulation, except that it is replacing a rule being repealed
simultaneously to provide for revisions.

6. The new rule will not limit, expand or repeal an existing regulation but merely revises a rule.

7. The new rule does not increase nor decrease the number of individuals subject to the rule’s

applicability.

8. The new rule will not negatively nor positively affect the state’s economy.

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL



COMMUNITIES AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T
CODE §2006.002. The Department, in drafting this rule, has attempted to reduce any adverse
economic effect on small or micro-business or rural communities while remaining consistent
with the statutory requirements of Tex. Gov’t Code, §2306.359.

1. The Department has evaluated this rule and determined that none of the adverse affect
strategies outlined in Tex. Gov’t Code §2006.002(b) are applicable.

2. This rule relates to the procedures in place for entities applying for multifamily PAB. Only
those small or micro-businesses that participate in this program are subject to this rule. There ate
approximately 100 to 150 businesses, which could possibly be considered small or micro-
businesses, subject to the rule for which the economic impact of the rule would be a flat fee of
$8,500 which includes the filing fees associated with submitting a bond pre-application.

The Department bases this estimate on the potential number of Applicants and their related
parties who may submit applications to TDHCA for PAB (and accompanying housing tax
credits). There could be additional costs associated with pre-applications depending on whether
the small or micro-businesses outsource how the application materials are compiled. The filing
fees associated with a full application for PAB which is layered with LIHTC may range from
$480 to $2,400 which is based on $30 per unit, and all Applicants are required to propose
constructing, at a minimum, 16 Units. The rule places a limit on the maximum number of Units
that can be proposed, at 80 Units.

These fee costs ate not inclusive of external costs required by the basic business necessities
underlying any real estate transaction, from placing earnest money on land, conducting an
Environmental Site Assessment, conducting a market study, potentially retaining counsel, hiring
an architect and an engineer to construct basic site designs and elevations, and paying any other
related, third-party fees for securing the necessary financing to construct multifamily housing,.

There are 1,296 rural communities potentially subject to the new rule for which the economic
impact of the rule is projected to be $0. 10 TAC Chapter 12 places no financial burdens on rural
communities, as the costs associated with submitting an Application are born entirely by private
parties. In an average year the volume of applications for PAB that are located in rural areas is
not more than 20% of all PAB applications received. In those cases, a tural community securing
a PAB Development will experience an economic benefit, not least among which is the increased
property tax revenue from a large multifamily Development.

3. The Department has determined that because there are rural PAB awardees, this program
helps promote construction activities and long term tax base in rural areas of Texas. Aside from
the fees and costs associated with submitting an Application, there is a probable positive
economic effect on small or micro-businesses ot rural communities that receive PAB awards and
successfully use those awards to construct multifamily housing, although the specific impact is
not able to be quantified in advance.

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV'T CODE §2007.043.
The new rule does not contemplate nor authorize a taking by the Department; therefore, no
Takings Impact Assessment is required.

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV'T
CODE §2001.024(a)(6).

The Department has evaluated the rule as to its possible effects on local economies and has
determined that for the first five years the rule will be in effect the new rule may provide a
possible positive economic effect on local employment in association with this rule since PAB
Developments, layered with housing tax credits, often involve a typical minimum investment of
$10 million in capital, and more commonly an investment from $20 million to $30 million. Such



a capital investment has direct, indirect, and induced effects on the local and regional economies
and local employment. However, because the exact location of where program funds or
developments are directed is not determined in rule, and is driven by real estate demand, there is
no way to predict during rulemaking where these positive effects may occur. Furthermore, while
the Department believes that any and all impacts are positive, that impact is not able to be
quantified for any given community until PABs and LIHTCs ate actually awarded to a proposed
Development, given the unique characteristics of each proposed multifamily Development.

Texas Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the
probable effect of the rule on employment in each geographic region affected by this rule...”
Considering that significant construction activity is associated with any PAB Development
layered with LIHTC and each apartment community significantly increases the property value of
the land being developed, there are no probable negative effects of the new rule on particular
geographic regions. If anything, positive effects will ensue in those communities where
developers receive PAB awards.

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).
Timothy K. Irvine, Executive Director, has determined that, for each year of the first five years
the new section is in effect, the public benefit anticipated as a result of the new section will be an
updated and more germane rule for administering the issuance of PABs and corresponding
allocation of housing tax credits. There is no change to the economic cost to any individuals
required to comply with the new section because the same processes described by the rule have
already been in place through the rule found at this section being repealed. The average cost of
filing a pre-application and application remain unchanged based on these rule changes. The
proposed rules do not, on average, result in an increased cost of filing an application as
compared to the existing program rules.

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Irvine also has
determined that for each year of the first five years the new section is in effect, enforcing or
administering the new section does not have any foreseeable implications related to costs or
revenues of the state or local governments because the same processes described by the rule
have already been in place through the rule found at this section being repealed.

SUMMARY OF PUBLIC COMMENTS AND STAFF REASONED RESPONSE. The
Department accepted public comments between September 21, 2018 and October 12, 2018. No
comment was received.

The Board adopted the final order adopting the new on November 8, 2018.

STATUTORY AUTHORITY. The new sections are adopted pursuant to Texas Government
Code, §2306.053, which authorizes the Department to adopt rules. Except as described herein
the new sections affect no other code, article, or statute.



Multifamily Housing Revenue Bond Rules | 2019

§12.1. General.

(a) Authority. The rules in this chapter apply to the issuance of multifamily housing revenue
bonds ("Bonds") by the Texas Department of Housing and Community Affairs ("Department").
The Department is authorized to issue Bonds pursuant to Tex. Gov't Code, Chapter 2306.
Notwithstanding anything in this chapter to the contrary, Bonds which are issued to finance the
Development of multifamily rental housing are subject to the requirements of the laws of the
State of Texas, including but not limited to Tex. Gov't Code, Chapters 1372 and 23006, and
federal law pursuant to the requirements of Internal Revenue Code ("Code"), §142.

(b) General. The purpose of this chapter is to state the Department's requirements for issuing
Bonds, the procedures for applying for Bonds and the regulatory and land use restrictions
imposed upon Bond financed Developments. The provisions contained in this chapter are
separate from the rules relating to the Department's administration of the Housing Tax Credit
program. Applicants seeking a Housing Tax Credit Allocation should consult Chapter 11 of this
title (relating to the Housing Tax Credit Program Qualified Allocation Plan) for the current
program year. In general, the Applicant will be required to satisfy the eligibility and threshold
requirements of the Qualified Allocation Plan ("QAP") in effect at the time the Certificate of
Reservation is issued by the Texas Bond Review Board (“ITBRB”). If the applicable QAP or
Uniform Multifamily Rules contradict rules set forth in this chapter, the applicable QAP will take
precedence over the rules in this chapter except in an instance of a conflicting statutory
requirement, which shall always take precedence.

(c) Costs of Issuance. The Applicant shall be responsible for payment of all costs related to the
preparation and submission of the pre-application and Application, including but not limited to,
costs associated with the publication and posting of required public notices and all costs and
expenses associated with the issuance of the Bonds, regardless of whether the Application is
ultimately approved or whether Bonds are ultimately issued. At any point during the process, the
Applicant is solely responsible for determining whether to proceed with the Application and the
Department disclaims any and all responsibility and liability in this regard.

(d) Taxable Bonds. The Department may issue taxable Bonds and the requirements associated
with such Bonds, including occupancy requirements, shall be determined by the Department on
a case by case basis. Taxable bonds will not be eligible for an allocation of tax credits.

(e) Waivers. Requests for any permitted waivers of program rules must be made in accordance
with §11.207 of this title (relating to Waiver of Rules).

§12.2. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings,
unless the context cleatly indicates otherwise. Any capitalized terms not specifically mentioned in
this section shall have the meaning as defined in Tex. Gov't Code, Chapter 23006, §§141, 142, and
145 of the Internal Revenue Code, and Chapter 11 of this title (relating to Housing Tax Credit
Program Qualified Allocation Plan).

(1) Institutional Buyer--Shall have the meaning prescribed under 17 CFR §230.501(a), but
excluding any natural person or any director or executive officer of the Department (17 CFR



§230.501(a)(4) - (6)), or as defined by 17 CFR §230.144(a), promulgated under the Securities Act
of 1933, as amended.

(2) Persons with Special Needs--Shall have the meaning prescribed under Tex. Gov't Code,
§23006.511.

(3) Bond Trustee--A financial institution, usually a trust company or the trust department in a
commercial bank, that holds collateral for the benefit of the holders of municipal securities. The
Bond Trustee's obligations and responsibilities are set forth in the Indenture.

§12.3. Bond Rating and Investment Letter.

(a) Bond Ratings. All publicly offered Bonds issued by the Department to finance
Developments shall have a debt rating the equivalent of at least an "A" rating assigned to long-
term obligations by Standard & Poor's Ratings Services, or Moody's Investors Service, Inc. If
such rating is based upon credit enhancement provided by an institution other than the
Applicant or Development Owner, the form and substance of such credit enhancement shall be
subject to approval by the Board, evidenced by a resolution authorizing the issuance of the credit
enhanced Bonds.

(b) Investment Letters. Bonds rated less than "A" or Bonds which are unrated must be placed
with one or more Institutional Buyers and must be accompanied by an investor letter acceptable
to the Department. Subsequent purchasers of such Bonds must also be qualified as Institutional
Buyers and must execute and deliver to the Department an investor letter in a form satisfactory
to the Department. Bonds rated less than "A" and Bonds which are unrated shall be issued in
physical form, in minimum denominations of one hundred thousand dollars ($100,000), and
must carry a legend requiring any purchasers of the Bonds to be Institutional Buyers and sign
and deliver to the Department an investor letter in a form acceptable to the Department.

§12.4. Pre-Application Process and Evaluation.

(a) Pre-Inducement Questionnaire. Prior to the filing of a pre-application, the Applicant shall
submit the Pre-Inducement Questionnaire, in the form prescribed by the Department, so the
Department can have a preliminary understanding of the proposed Development plan before a
pre-application and corresponding fees are submitted. Information requested by the Department
in the questionnaire includes, but is not limited to, the financing structure, borrower and key
principals, previous housing tax credit or private activity bond experience, related party or
identity of interest relationships and contemplated scope of work (if proposing Rehabilitation).
After reviewing the pre-inducement questionnaire, Department staff will follow-up with the
Applicant to discuss the next steps in the process and may schedule a pre-inducement
conference call or meeting. Prior to the submission of a pre-application, it is essential that the
Department and Applicant communicate regarding the Department's objectives and policies in
the development of affordable housing throughout the State using Bond financing. The
acceptance of the questionnaire by the Department does not constitute a pre-application or
Application and does not bind the Department to any formal action regarding an inducement
resolution.

(b) Neighborhood Risk Factors. If the Development Site has any of the characteristics
described in §11.101(2)(3)(B) of this title (relating to Site and Development Requirements and
Restrictions), the Applicant must disclose the presence of such characteristics to the
Department. Disclosure may be done at time of pre-application and handled in connection with



the inducement or it can be addressed at the time of Application submission. The Applicant
understands that any determination made by staff or the Board at the time of bond inducement
regarding Site eligibility based on the documentation presented, is preliminary in nature. Should
additional information related to any of the neighborhood risk factors become available while
the full Application is under review, or the information by which the original determination was
made changes in a way that could affect eligibility, then such information will be re-evaluated and
presented to the Board. The Application may be subject to termination should staff conclude
that the Development Site has any characteristics found in §11.101(a)(3)(B) of this title (relating
to Site and Development Requirements and Restrictions) and the Applicant failed to disclose.

(c) Pre-Application Process. An Applicant who intends to pursue Bond financing from the
Department shall submit a pre-application by the corresponding pre-application submission
deadline, as set forth by the Department. The required pre-application fee as described in §12.10
of this chapter (relating to Fees) must be submitted with the pre-application in order for the pre-
application to be accepted by the Department. Department review at the time of the pre-
application is limited and not all issues of eligibility, fulfillment of threshold requirements in
connection with the full Application, and documentation submission requirements pursuant to
Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan) are
reviewed. The Department is not responsible for notifying an Applicant of potential areas of
ineligibility or other deficiencies at the time of pre-application. If the Development meets the
criteria as described in §12.5 of this chapter (relating to Pre-Application Threshold
Requirements), the pre-application will be scored and ranked according to the selection criteria
as described in §12.6 of this chapter (relating to Pre-Application Scoring Criteria).

(d) Scoring and Ranking. The Department will rank the pre-application according to score
within each priority defined by Tex. Gov't Code, §1372.0321. All Priority 1 pre-applications will
be ranked above all Priority 2 pre-applications which will be ranked above all Priority 3 pre-
applications. This priority ranking will be used throughout the calendar year. The selection
criteria, as further described in §12.6 of this chapter, reflect a structure which gives priority
consideration to specific criteria as outlined in Tex. Gov't Code, §2306.359. Should two or more
pre-applications receive the same score, the tie breaker will go to the pre-application with the
highest number of points achieved under §12.6(8) of this chapter (relating to Underserved Area)
to determine which pre-application will receive preference in consideration of a Certificate of
Reservation.

(e) Inducement Resolution. After the pre-applications have been scored and ranked, the pre-
application will be presented to the Department's Board for consideration of an inducement
resolution declaring the Department's initial intent to issue Bonds with respect to the
Development. Approval of the inducement resolution does not guarantee final Board approval
of the Bond Application. Department staff may recommend that the Board not approve an
inducement resolution for a pre-application or that an inducement resolution be approved
despite the presence of neighborhood risk factors not fully evaluated by staff. The Applicant
recognizes the risk involved in moving forward should this be the case and the Department
assumes no responsibility or liability in that regard. Each Development is unique, and therefore,
making the final determination to issue Bonds is often dependent on the issues presented at the
time the full Application is considered by the Board.

§12.5. Pre-Application Threshold Requirements.

The threshold requirements of a pre-application include the criteria listed in paragraphs (1) - (8)
of this section. As the Department reviews the pre-application the assumptions as reflected in



Chapter 11, Subchapter D of this title (relating to Underwriting and Loan Policy) will be utilized
even if not reflected by the Applicant in the pre-application.

(1) Submission of the multifamily bond pre-application in the form prescribed by the
Department;

(2) Completed Bond Review Board Residential Rental Attachment for the current program year;

(3) Site Control, evidenced by the documentation required under §11.204(10) of this title
(relating to Required Documentation for Application Submission). The Site Control must be
valid through the date of the Board meeting at which the inducement resolution is considered
and must meet the requirements of §11.204(10) of this title at the time of Application;

(4) Boundary survey or plat clearly identifying the location and boundaries of the subject
Property;

(5) Organizational Chart showing the structure of the Development Owner and of any
Developer and Guarantor, providing the names and ownership percentages of all Persons having
an ownership interest in the Development Owner, Developer and Guarantor, as applicable. The
List of Otganizations form, as provided in the pre-application, must include all Persons
identified on the organizational charts, and further identify which of those Persons listed exercise
Control of the Development;

(6) Distribution List Form, as provided in the pre-application, to include the anticipated
financing participants;

(7) Evidence of Entity Registration or Reservation with the Texas Office of the Secretary of
State;

(8) A certification, as provided in the pre-application, that the Applicant met the requirements
and deadlines for public notifications as identified in §11.203 of this title (relating to Public
Notifications (§2306.6705(9)). Notifications must not be older than three months prior to the
date of Application submission. Re-notification will be required by Applicants who have
submitted a change from pre-application to Application that reflects a total Unit increase of
greater than 10 percent or a 5 percent increase in density (calculated as Units per acre) as a result
of a change in the size of the Development Site. In addition, should the person holding any
position or role identified in §11.203 of this title change between the submission of a pre-
application and the submission of an Application, Applicants are required to notify the new
person no later than the Full Application Delivery Date.

§12.6. Pre-Application Scoring Criteria.

This section identifies the scoring criteria used in evaluating and ranking pre-applications. The
criteria identified below include those items requited under Tex. Gov't Code, §2306.359 and
other criteria considered important by the Department. Any scoring items that require
supplemental information to substantiate points must be submitted in the pre-application, as
further outlined in the Multifamily Bond Pre-Application Procedures Manual. Applicants
proposing multiple sites will be required to submit a separate pre-application for each
Development Site. Each Development Site will be scored on its own merits and the final score
will be determined based on an average of all of the individual scores.



(1) Income and Rent Levels of the Tenants. Pre-applications may qualify for up to (10 points)
for this item.
(A) Priority 1 designation includes one of clauses (i) - (iii) of this subparagraph. (10 points)

(i) Set aside 50 percent of Units rent capped at 50 percent AMGI and the remaining 50
percent of Units rent capped at 60 percent AMGI; or

(ii) Set aside 15 percent of Units rent capped at 30 percent AMGI and the remaining 85
percent of Units rent capped at 60 percent AMGI; or

(iti) Set aside 100 percent of Units rent capped at 60 percent AMGI for Developments
located in a census tract with a median income that is higher than the median income of
the county, MSA or PMSA in which the census tract is located.

(B) Priority 2 designation requires the set aside of at least 80 percent of the Units capped at
60 percent AMGI (7 points).

(C) Priority 3 designation. Includes any qualified residential rental development. Market rate
Units can be included under this priority (5 points).

(2) Cost of Development per Square Foot. (1 point) For this item, costs shall be defined as either
the Building Cost or the Hard Costs as represented in the Development Cost Schedule, as
originally provided in the pre-application. This calculation does not include indirect construction
costs. Pre-applications that do not exceed $95 per square foot of Net Rentable Area will receive
one point. Rehabilitation will automatically receive (1 point).

(3) Unit Sizes. (5 points) The Development must meet the minimum requirements identified in
this subparagraph to qualify for points. Points for this item will be automatically granted for
Applications involving Rehabilitation (excluding Reconstruction).

(A) Five-hundred-fifty (550) square feet for an Efficiency Unit;

(B) Six-hundred-fifty (650) square feet for a one Bedroom Unit;

(C) Eight-hundred-fifty (850) square feet for a two Bedroom Unit;

(D) One-thousand-fifty (1,050) square feet for a three Bedroom Unit; and

(E) One-thousand, two-hundred-fifty (1,250) square feet for a four Bedroom Unit.

(4) Extended Affordability. (2 points) A pre-application may qualify for points under this item
for Development Owners that are willing to extend the State Restrictive Period for a
Development to a total of 35 years.

(5) Unit and Development Construction Features. A minimum of (9 points) must be selected, as
certified in the pre-application, for providing specific amenity and quality features in every Unit
at no extra charge to the tenant. The amenities and corresponding point structure is provided in
§11.101(b)(6)(B) of this title (relating to Site and Development Requirements and Restrictions).
The points selected at pre-application and/or Application will be required to be identified in the
LURA and the points selected must be maintained throughout the State Restrictive Period.
Applications involving scattered site Developments must have a specific amenity located within
each Unit to count for points. Rehabilitation Developments will start with a base score of (3
points).

(6) Common Amenities. All Developments must provide at least the minimum threshold of
points for common amenities based on the total number of Units in the Development as
provided in subparagraphs (A) - (F) of this paragraph. The common amenities include those



listed in §11.101(b)(5) of this title and must meet the requirements as stated therein. The Owner
may change, from time to time, the amenities offered; however, the overall points as selected at
Application must remain the same.

(A) Developments with 16 to 40 Units must qualify for (4 points);

(B) Developments with 41 to 76 Units must qualify for (7 points);

(C) Developments with 77 to 99 Units must qualify for (10 points);

(D) Developments with 100 to 149 Units must qualify for (14 points);
(E) Developments with 150 to 199 Units must qualify for (18 points); or
(F) Developments with 200 or more Units must qualify for (22 points).

(7) Resident Supportive Services. (7 points) By electing points, the Applicant certifies that the
Development will provide supportive services, which are listed in §11.101(b)(7) of this title,
appropriate for the residents and that there will be adequate space for the intended services. The
provision and complete list of supportive services will be included in the LURA and must be
maintained throughout the State Restrictive Period. The Owner may change, from time to time,
the services offered; however, the overall points as selected at Application must remain the same.
The services provided should be those that will directly benefit the Target Population of the
Development and be accessible to all. No fees may be charged to the residents for any of the
services. Services must be provided on-site or transportation to those off-site services identified
on the list must be provided. The same service may not be used for more than one scoring item.
These services are intended to be provided by a qualified and reputable provider in the specified
industry such that the experience and background of the provider demonstrates sufficient
knowledge to be providing the service. In general, on-site leasing staff or property maintenance
staff would not be considered a qualified provider. Where applicable, the services must be
documented by a written agreement with the provider.

(8) Underserved Area. An Application may qualify to receive up to (2 points) if the Development
Site is located in an Underserved Area as further described in §11.9(c)(5)(A) - (E) of this title.
The pre-application must include evidence that the Development Site meets this requirement.

(9) Development Support/Opposition. (Maximum +24 to -24 points) Each letter will receive a
maximum of +3 to -3 points and must be received 10 business days prior to the Board’s
consideration of the pre-application. Letters must cleatly state support or opposition to the
specific Development. State Representatives or Senators as well as local elected officials must be
in office when the pre-application is submitted and represent the district containing the
proposed Development Site. Letters of support from State or local elected officials that do not
represent the district containing the proposed Development Site will not qualify for points.
Neutral letters that do not specifically refer to the Development or do not explicitly state support
will receive (zero points). A letter that does not directly express support but expresses it
indirectly by inference (i.e., "the local jurisdiction supports the Development and I support the
local jurisdiction") counts as a neutral letter except in the case of State elected officials. A letter
from a State elected official that does not directly indicate support by the official, but expresses
suppott on behalf of the official’s constituents or community (i.e., "My constituents suppott the
Development and I am relaying their support") counts as a support lettet.

(A) State Senator and State Representative of the districts whose boundaries include the
proposed Development Site;

(B) Mayor of the municipality (if the Development is within a municipality or its
extraterritorial jurisdiction);

(C) All elected members of the Governing Body of the municipality (if the Development is



within a municipality or its extraterritorial jurisdiction);

(D) Presiding officer of the Governing Body of the county in which the Development Site is
located;

(E) All elected members of the Governing Body of the county in which the Development
Site is located;

(F) Superintendent of the school district in which the Development Site is located; and

(G) Presiding officer of the board of trustees of the school district in which the
Development Site is located.

(10) Preservation Initiative. (10 points) Preservation Developments, including Rehabilitation
proposals on Properties which are nearing expiration of an existing affordability requirement
within the next two years or for which there has been a rent restriction requirement in the past
10 years may qualify for points under this item. Evidence must be submitted in the pre-
application.

(11) Declared Disaster Areas. (7 points) A pre-application may receive points if the
Development Site is located in an area declared a disaster area under Tex. Gov’t Code §418.014
at the time of submission, or at any time within the two-year period preceding the date of
submission.

§12.7. Full Application Process.

(a) Application Submission. Once the inducement resolution has been approved by the Board,
an Applicant who elects to proceed with submitting a full Application to the Department must
submit the complete tax credit Application pursuant to §11.201 of this title (relating to
Procedural Requirements for Application Submission).

(b) Eligibility Criteria. The Department will evaluate the Application for eligibility and
threshold at the time of full Application pursuant to Chapter 11 of this title (relating to Housing
Tax Credit Program Qualified Allocation Plan). If there are changes to the Application at any
point prior to closing that have an adverse affect on the score and ranking order and that would
have resulted in the pre-application being placed below another pre-application in the ranking,
the Department will terminate the Application and withdraw the Certificate of Reservation from
the Bond Review Board (with the exception of changes to deferred developet's fees and support
or opposition points). The Development and the Applicant must satisfy the requirements set
forth in Chapter 11 of this title in addition to Tex. Gov't Code, Chapter 1372, the applicable
requirements of Tex. Gov't Code Chapter 2306, and the Code. The Applicant will also be
required to select a Bond Trustee from the Department's approved list as published on its
website.

(c) Bond Documents. Once the Application has been submitted and the Applicant has
deposited funds to pay initial costs, the Department's bond counsel shall draft Bond documents.

(d) Public Hearings. The Department will hold a public hearing to receive comments
pertaining to the Development and the issuance of the Bonds. The Applicant or member of the
Development Team must be present at the public hearing and will be responsible for conducting
a brief presentation on the proposed Development and providing handouts at the hearing that
should include at minimum, a description of the Development, maximum rents and income
restrictions. If the proposed Development is Rehabilitation, the presentation should include the
proposed scope of work that is planned for the Development. The handouts must be submitted
to the Department for review at least two days prior to the public hearing. Publication of all



notices required for the public hearing shall be at the sole expense of the Applicant, as well as
any facility rental fees or required deposits.

(e) Approval of the Bonds. Subject to the timely receipt and approval of commitments for
financing, an acceptable evaluation for eligibility, the satisfactory negotiation of Bond
documents, and the completion of a public hearing, the Board, upon presentation by
Department staff, will consider the approval of the final Bond resolution relating to the issuance,
final Bond documents and in the instance of privately placed Bonds, the pricing, terms and
interest rate of the Bonds. The process for appeals and grounds for appeals may be found under
§1.7 of this title (relating to Appeals Process). To the extent applicable to each specific Bond
issuance, the Department's conduit multifamily Bond transactions will be processed in
accordance with 34 TAC Part 9, Chapter 181, Subchapter A (relating to Bond Review Board
Rules) and Tex. Gov't Code, Chapter 1372.

(f) Local Permits. Prior to closing on the Bond financing, all necessary approvals, including
building permits from local municipalities, counties, or other jurisdictions with authority over the
Development Site must have been obtained or evidence that the permits are obtainable subject
only to payment of certain fees must be submitted to the Department. For Rehabilitation
Developments, in instances where such permits will be not received prior to bond closing, the
Department may, on a limited and case-by-case basis allow for the closing to occur, subject to
receipt of confirmation, acceptable to the Department, by the lender and/or equity investor that
they are comfortable proceeding with closing.

§12.8. Refunding Application Process.

(a) Application Submission. Owners who wish to refund or modify tax-exempt bonds that
were previously issued by the Department must submit to the Department a summary of the
proposed refunding plan or modifications. To the extent such modifications constitute a re-
issuance under state law the Applicant shall then be required to submit a refunding Application
in the form prescribed by the Department pursuant to the Bond Refunding Application
Procedures Manual.

(b) Bond Documents. Once the Department has received the refunding Application and the
Applicant has deposited funds to pay initial costs, the Department's bond counsel will draft the
necessary Bond documents.

(c) Public Hearings. Depending on the proposed modifications to existing Bond covenants a
public hearing may be required. Such hearing must take place prior to obtaining Board approval
and must meet the requirements pursuant to §12.7(d) of this chapter (relating to Full Application
Process) regarding the presence of a member of the Development Team and providing a
summary of proposed Development changes.

(d) Rule Applicability. Refunding Applications must meet the requirements pursuant to
Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan) with
the exception of criteria stated therein specific to the Competitive Housing Tax Credit Program.
At the time of the original award the Application would have been subject to eligibility and
threshold requirements under the QAP in effect the year the Application was awarded.
Therefore, it is anticipated the Refunding Application would not be subject to the site and
development requirements and restrictions pursuant to §11.101 of this title (relating to Site and
Development Requirements and Restrictions). The circumstances surrounding a refunding
Application are unique to each Development; therefore, upon evaluation of the refunding



Application, the Department is authorized to utilize its discretion in the applicability of the
Department's rules as it deems appropriate.

§12.9. Occupancy Requirements.

(a) Filing and Term of Regulatory Agreement. A Bond Regulatory and Land Use Restriction
Agreeme