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This aricle explores the role that law has played in insulating wives' household labor from
market exchange. During the 191h century, the feminist movement challenged giving a fius-
band property rights in his wife's labor and argued thar wives were entitled 1o rights inlabor
they performed in and out of the household. Legislatures and courts ulimately granted
wives rights in labor performed for third parties but refused to countenance any arrange-
ment that would give amarried woman rights in the labor performedfor her husband or fam-
ily. In particular, courts refised (and still refuse to this day) to enforce spousal agreements
compensating wives for the performance of household labor, In reforming the law of mar-
riage, legislatures and courts struggled to distinguish between market and family relations.
In so doing. they imposed legal boundaries on the labor market and defined the economic
structure of family rransactions for the industrial era.

Market and family are interdependent. The family produces and sustains in-
dividuals who perform market labor; the market, in turn, supplies goods, serv-
ices, and income to support the family. Yet, we commonly view these two do-
mains of social activity as radicaily disjunct, organized according to distinct and
complementary forms of social logic. The market is the site of productive activi-
ties, driven by self-interested modes of exchange, whereas the family is the site
of nurturant activities, animated by morc altruistic modes of exchange.

Of course, reasoning in this fashion obscures important commonalties be-
tween the market and family, Many of the goods and services that markets sup-
ply are also produced in the family, and many of the forms of nurturance and
support that families offer can be purchased on the market. There are self-
interested modes of exchange in families and more altruistic modes of ex-
change among market actors. Butif, oncritical reflection, we can discern simi-
larities between the market and the family, “common sense” continues to per-
suade us of their distinct—if not antithetical—social organization.

These commonsense intuitions about the market and family are, of course,
historically contingent intuitions. Large sectors of today’s markets in goods and
services grew out of I amily-based units of production and consutption. It was
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count of thosc “gainfully cmployed” (Folbre, 1991; Folbre & Abel, 1989). Inso
doing, they gave official expression to what were already decply entrenched as-
sumptions of popular discourse, which denied that wives’ work was work.
By the early 15th century, commentators had begun to characterize family
and market as two distinct spheres, organized in accordance with fundarnentally
different norms. The market was a male sphere of competitive self-seeking,
whereas the home was celebrated as a female sphere, asite of spiritual uplift that
offered relief from the vicissitudes of market struggle, With the spheres of work
and family gendered male and female, marriage was redefined as an exchan geof
material sustenance for spiritual sustenance, and wives were in turn defined as
economic dependents of their husbands (Siegel, 1994a, 1996). “Ironically,”
Nancy Folbre (1991) observes, “the moral elevation of the home was accompa-

nied by the economic devaluation of the work performed there” (p. 465). Jeanne
Boydston (1990) comments that

The pastoralization of housework implicitly reinforced both the social right and
the power of husbands and capitalists to claim the surplus value of women's labor,
both paid and unpaid. It accomplished this by rendering the economic dimension
of the Iabor invisible, thereby making pointless the very question of exploitation:
one cannot confiscate what does not exist. (p. 158)

Notwithstanding the power of separate-spheres reasoning, there was, however, a
wide-ranging debate in the United States over the cxpropriation of wives’ house-
hold labor during the 19th century. As we will see, partisans in this debate recog-
nized that wives” household labor had economic value but disagreed about how the
legal system should distribute property rights in this important family asset.

To understand how such a debate could have occurred, it is helpful to ap-
proach industrialization as a process involving changes in the social relations
through which wealth is produced, as well as changes in the social relations
through which wealth is distributed. For example, the spread of wage labor,
partnership, and incorporation arrangements all entailed changes in the social
arrangements through which wealth is produced and distributed. Analyzed from
this vantage point, it is apparent that industrialization involves important
changes in the legal infrastructure of economic relationships.

Recently, labor historians—including Robert Steinfeld and Christopher
Tomlins—have begun to excavate the legal history of the employment relation-
ship during the industrial era, demonstrating how contract doctrines that regu-
lated “free labor” evolved out of ancient common-law rules governing the rela-
tion of household head and his dependents (Steinfeld, 1991; Tomlins, 1993).
This ancient body of common law governed not only the relation of master and
servant but also the relation of husband and wife. If we examine 19th-century

conflicts over the reform of marital status law, we discover that, during the
height of industrialization, Americans argued about how the legal system would
and should distribute rights to the economic value of wives household labor.
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The common law of marital status vested in the husband, as head of house-
hold, extraordinary control over the household dependents for whom he had re-
sponsibility. On marriage, the Anglo-American common law gave a husband
rights in his wife’s person, labor, and property and then imposed on a husband
the duty to support his wife and to represent her in the legal system. A wife was,
in turn, expected to submit to her husband and serve him. The common law not
only deprived a married woman of rights in her labor and property but denied her
capacity to bring suits or enter contracts without her husband’s consent and par-
ticipation (Basch, 1982). For present purposes, it is important to note that the
doctrine of marital service gave a husband property rights in all products of his
wife’s labor, whether she worked for third-party compensation or for the direct

benefit of family members.

By the mid-19th century, a woman’s rights movement had begun vocifer- .

ously to protest the doctrine of marital service, as well as the restrictions the
common law imposed on wives’ capacity to contract. And by the second half of
the 19th century, state legislatures began to enact statutes that were, in a meas-
ure, responsive to the movement’s demands. These statutes reformed the com-
mon law by granting married women property rights in their earnings and the ca-
pacity to enter into contracts without their husbands’ consent (Siegel, 1994b).
Conventionally, historians have depicted passage of the earnings statutes as an
aspect of market rationalization, in which the logic of contract supplanted the
ancient status organization of the household. On this account, industrialization
precipitated legal reforms that recognized married women as juridically autono-
mous agents with property rights in their own labor. But this account incom-
pletely describes the actual contours of common-law reform. The earnings stat-
utes that first gave wives rights in their labor generally applied only to work
performed outside the household and so did little to alter the life circumstances
of most married women, who worked on a compensated and uncompensated ba-
sis in the household setting. As I have shown, this result was not inadvertent but
quite self-conscious—the product of legislative and judicial deliberation
(Siegel, 1994a).

In an article titled “Home as Work: The First Woman’s Rights Claims Con-
cerning Wives' Household Labor” (Siegel, 1994a), demonstrate that the ante-
bellum woman’s rights movement initially attempted to emancipate the labor

wives performed in the household by advocating “joint property” laws that '

would give wives rights in marital assets to which busbands otherwise had title.
The movement argued that wives were entitled to share ownership of family as-
sets because of the paid and unpaid labor they contributed to the family econ-
omy. State legislatures uniformly repudiated the joint property demands of the
woman’s rights movement and instead enacted laws that granted married
women rights in their “personal” or “separate” labor, often expressly excluding
from the statutes’ coverage the labor that a wife performed for her husband or
family. However the reform statutes were drafted, courts insisted that the legisla-

tion did not give a wife rights in her household labor; this labor, judges insisted,
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e a common part of feminist gatherings since the
which Abby Price attacked the market as

from us our right to choice in our industrial
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«yndervaluing our labor,—taking
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trades, and the learned professions™ (Worcester Convention, 1852, p. 34), and
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bout one third the amount paid to & man

the woman of domestic life receives but a
The woman of out-door labor has about the

for similar or far lighter services.
same. The best female employments are subjectto adiscount of some forty or fifty
per cent. on the wages paid to males. (p. 17)

This was not polemical excess; the wage ratios Phillips reported were substan-

tially correct. Atatime when it was common for employers to pay women and

men different amounts for performing the same work, woman’s rights advo-
cates did not view the labor marketas 2 neutral arbiter of value but instead saw
the market as shaped by nonms and practices of gender caste. The convention’s
resolutions described the market as an institution in which wages were set ac-
cording to “the sex of the warker” and “women are kept poot, by being crowded
together, to compete with and undersell one another in 2 few branches of labor”
(Stanton et al., 1881/1985, p. 381). Indeed, feminists frequently criticized the
gender-based wage system of the era on the grounds that low market wages

drove women into legally enforced dependence in marriage. For these reasons,
the group was, in fact, critically equipped to respond to market-based objections
to the joint property claim.
Antoinette Brown Blackwell rejec
mestic labor at market rates on the groun

petuate, rather than alleviate, condition
gested that women would entertain market-based objections to the joint

property proposal «when our brothers are ready to be paid a dollar a week for
keeping house and nursing the children” (Stanton et al., 1881/1985, p. 586). In
essence, Blackwell was arguing that it was because women performed the work
of housekeeping and child care that such services could be purchased foradollar
a week; if the market value of wives” work was depressed by norms and prac-
tices of gender caste, it would be foolish to emancipate wives’ labor from the

caste structure of marriage by taking compensation for it at market rates.
Blackwell underscored th “[f we are to be satisfied
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grateful for the care of his mast lished price paid for
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to take care of himself’ (Stanton et al.,
1881/1985, p. 587). Blackwell’s rejoinder drew on criticisms of the employ-
ment relation as “wage slavery” to mak

e 2 somewhat different point about the
market in “free labor”: The labor market was an integral part of systems of social
caste that found more direct legal expression in the institu

ted the notion of compensating wives’ do-
ds that such an arrangement would per-
s of gender inequality- Blackwell sug-

tions of slavery and
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the same time, they began to refer to the joint property claim as a demand for

equal division of marital assets and to discuss a husband paying his wife for her

work. Helen Jenkins (1872), writing for the New Northwest, eﬁptgess:tcii n:k::::l
new ;:oncerns about houschold labor when th ops;erv:: ﬂ-t::; om: ‘:ork ared
i isi ciety s
fathing...isits money value. Law and so _ ki
::tnbheopaid ingmoney; therefore society and law value' this work . d .Ia;kj 250;
h?...Nothing” (Jenkins, 1872, p. 2). Thesc observations prompte: 3'32 A
Isrxl.ll,::gest t:I:xat she “:/ould ... have the husband pay the wife” (Jenkins, 1872, p.2).

. husband still had rights to the value of the
- contexts: when she did wage work for third parties outside the household or, as

Siegel / VALUING HOUSEWORK, 1445

These changes in feminist idiom and expectation suggest that the growing pre-
eminence of wage work in the postwar industrial economy had isolated the labor
of family maintenance in an increasingly anomalous economic status, Thus, al-
though it was possible for antebellum feminists to discuss a wife’s “earnings”
without discriminating between her paid and unpaid labor, by the postwar pe-
riod many feminists uneasily noted that wives “are not earners but savers of
money” (Stanton et al., 1886/1985, p- 305). The emergence of market rhetoric
within joint property discourse signaled an incipient shift in the movement’s vi-
sion of wives’ economic emancipation.

Even though no legislature proved willing to adopt joint property laws, the
women’s movement continued 10 press the claim in the decades after the Civil
War, and regularly invoked joint Property concepts in an effort to persuade
women to join the suffrage causc. Paradoxically, legislative failure to adopt
Joint property principles provided compelling evidence of wormen’s need for the
vote. Yet, at the same time that movement leadership popularized joint property
coneepts, it increasingly settled for marriage reform legislation that would give
wives’ separate property rights in their earnings. It was during this period that
movement leadership first began to challenge the division of labor in marriage,
arguing that wives ought be able to work outside the home for market wages as

their husbands did and proposing various cooperative-housekeeping schemes
intended to facilitate this. As movement leadership began to focus on questions
concerning the organization of labor in marriage, it paid less attention to the
questions of distributive justice that joint property discourse raised (Sicgel,
1994a). It thus fell to litigants claiming property rights under the new earnings

Statutes to raise questions concerning the ownership of wives’ household Iabor
that joint property discourse first broached.

TREATMENT OF DOMESTIC LABOR
UNDER THE EARNINGS STATUTES

The statutes granting married women rights in their eamnings were adopted in
states across the nation at different times and often involved several waves of re-
form legislation. We know that in some jurisdictions, woman’s rights advocates
atiempted to emancipate wives’ household labor through joint property laws,
and legislatures responded by enacting statutes granting wives separate prop-
erty rights in their earnings; some of these statutes specifically excluded labor a
married woman performed for her husband or family. In most jurisdictions, the
earnings statutes simply gave a married woman rights in her personal or separate
labor without further restriction (Siegel, 1994a). Yet, in all jurisdictions, courts
construed the statutes o preserve, atleast in part, the doctrine of marital service.

In earnings statute litigation, courts were called on to determine whether a

work his wife performed in a variety of
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was commonly the case, inside the household (for example, doing piecework,
sewing, washing, ironing, or keeping boarders); when she worked in the family
business or on the family farm; and when she worked in the household raising,
clothing, and feeding her family. In the decades between the Civil War and the
New Deal, courts slowly shifted from a presumption that the husband, by right
of marriage, had property rights in all products of his wife’s labor to a presump-
tion, however tentative, that a married woman owned the product of her labor—
solong as judges deemed that labor personal or separate, that is, distinct from the
labor a wife owed her husband by reason of marriage. The labor all courts in-
sisted that a wife owed her husband by reason of marriage was the household la-
bor she performed raising, clothing, feeding, educating, and nurturing her fam-
ily (Siegel, 1994b).

Judges called on to apply the earnings statutes were determined to insulate
such household labor from market exchange. The earnings statutes conferred on
wives the capacity to contract and a property right in their own labor and so
raised a possibility not contemplated at common law: that wives might contract
with their husbands for the performance of household labor and thereby intro-
duce market relations into the family. In this respect, the statutes granting wives
a separate property right in their earnings presented questions about the owner-
ship of wives household labor in more socially threatening form than joint prop-
erty discourse did.

Anxieties about introducing market relations into the family haunt judicial
interpretation of the earnings statutes. For example, many courts rejected wives’
claims to earnings from boarders because judges saw no way of distinguishing
the labor in question from the household work a wife performed for family
members. For similar reasons, many courts were unwilling to recognize wives’
claims for compensation for work performed in the family business or on the
family farm. When women began to bring earnings claims arising out of con-
tracts in which a husband agreed to pay his wife for performing household labor,
judges condemned the arrangements vehemently on a variety of grounds. It is
worth pausing to consider the reasons courts offered for refusing to enforce
spousal agreements that compensated wives for performing household Iabor.

The simplest and most commonly repeated objection was that a husband

owned a wife's household labor by right of marriage; hence, such labor did not
supply the necessary “consideration™ to make the husband’s promise to pay for it
legally enforceable. But this commonly repeated rationale was vulnerable on at
least two grounds. First, it relied heavily on the doctrine of marital service to
limit claims under the earnings statutes, when the language of the earnings stat-
utes often seemed to abrogate the doctrine of marital service and vest wives with
unrestricted property rights in their own labor. Second, the consideration-based
objection to intramarital contracts that compensated household labor drew
authority from the view that marital agreements should conform with general
market principles, when courts were in fact profoundly anxious about analyzing
marital transactions as market transactions.
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tions of distribution in marriage have a history,

as Viviana Zelizer (1994) has
shown us, so,

100, do the customary relations of distribution,

Reconsidering the history of the earnings statutes, we can see that legal rela-
tions of distribution play an important role in shaping customary relations of dis-
tribution. Judicial refusal to enforec spousal contracts did not bring spousal bar-
gaining to an end; instead, it ensured that family exchange would proceedona
different social basis than market exchan ge, with certain predictable conse-
quences for the gendered structurc of marriage. Wives might strike bargains
with their husbands to exchange their labor for cash and market goods, but be-
cause such agreements were not enforceable at law, title to the cash and market

goods wives “earned” would remain with the husband.! From thig standpoint, it

is easier to appreciatc how the legal relations of distribution shape the customary
relations of distribution: The fixed allocation of property rights in marriage will
influence the outcome of marital bargaining. The fixed allocation of property
rights in marriage also affects wives’ ability to assert themselves in marriage
and to exit the relation and requires wives to develop skills for securing the bene-
fits of bargains that cannot be enforced by law.

CONCLUSION
Nineteenth-century woman's rights advocates shared with 18th-century
Jjudges adeep skepticism about introducing market relations into the family, but
their skepticism reflected radically different social concerns and prompted them
to endorse fundamentally different property regimes in marriage. Both the
women’s movement and the Judiciary understood marriage as arelationship that
involved forms of sharing inconsistent with market norms, but this apparent
commonality in perspective masked deep differences in their understanding of
the relationship. The 19th-century women’s movement resisted market-based
approaches to valuing household labor at least in part because the movement
viewed the labor market itself as an institution that enforced the economic sub-
ordination of women. Woman's rights advocates thus sought to €empower wives
through the medium of family law, by redistributing the property entitlements
defining marriage. By contrast, the judiciary prohibited market relations in the
family at least in part because it was concerned that giving legal sanction to
marital bargaining would empower wives in ways that threatened the customary
ork in marriage. The modemized body of status law

elf-consciously designed to “domesticate” marital
bargaining by denying it the force of law.
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Today, it would seem that the women’s movement’s fears about introducing
market relations into the family were better founded. But, it bears observing, we
have no idea what the market price of household labor would be in a world in
which the state had not intervened—through centuries of laws governing mar-
riage, slavery, labor relations, and immigration—to protect the supply of house-
hold labor and to ensure that it could be procured on easily “affordable™ terms.

NOTE

1. At no point in American history have courts enforced spousal agreements remunerating
househiold labor; thus, wives who labored in the household generally had no enforceable ¢laims on
their husbands’® assets except those they might assert through family law as a husband’s dependent.
Even in community-property states in which wives nominally shared title to family assets, a husband
retained dispositional control over “community” property during the life of the marriage—a pre-
rogative that was not reformed until the past several decades (Siegel, 1994a). Today, mamied
women in community-property jurisdictions have considerably stronger rights in community assets
during the marriage and at divoree, and wives in separate-property jurisdictions are generally enti-
tled to an “equitable share” of a husband’s assets at divorce. Although current law offers more sub-
stantial protections to women at divoree, it does not give them property rights in what is arguably the
most significant form of wealth families hold today: 2 husband’s earning capacity or “hutnan capi-

tal.” Generally, 2 husband’s eaming capacity is not treated as property to be distributed at divorce, |

although courts frequently award an ex-wife and children needs-based claims to a husband’s postdi-
vorce earnings. To this extent, the principle that “he who earns it, owns it” still persists as a founda-
tional structure of marital status law, and the law continues to recognize wives® claims on family as-
sets as claims of a wage-eamer’s dependeat (Williams, 1994).
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