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The AQ Hoo Comuidtse on Genocilds has decided to toke the 4ralt orticles

. suggested by ths Chinese representetive (docuuent E/AC,Bﬁ/ 9} as the Dacls

for the work of drvefbing, She A4 Hoc Committes's eitenblion is wospseiffully

Jdrawm to thz i‘c‘-"o.««.n7 itere which, in addibion to %he gubsiaucive liems

~govered o the Chinesa dra™: and in addition to the T"l“a.a. elouses which will

“be dealt with on ths Tasis of the Drefting Commithee’s report, it mey wish -

“.‘bo consider with a viow Lo ure*.s:* the epproprlats provisicas in the
183 &

cperative part and in the prearble of the dralt coumventilon.

Spp-art SRS AL 1y P N

"I, Belatlong habwewn imlermational lew end wanieipel (domestis) law

The Searsharias drafd {(Aocuawsb Ej'ill-g ) provides in Article V thed

;;‘command of the Llay shall nel Justily genocids, The corresponding provision
CLof tho Chavber of the Toberaational Military Tribunal concerning cirimes
©ageinst humanity (Ardlcle 6 (c)) provides that crimes agalnst humanily ere

punishable "whathsr e not in violation of the domestlc law of the coun try

S

where perpetrated”, , ‘ ,
: I% is sutmithed +that sn express provision solving this prodlem should be

'i;?isérted in this convention, )

II. The legal relevance of guperior orders

. i Until 294k, it was controversial ium theory and practice whether and %o
what extent superlor crders constituted a defence with regard to crimes of
thls kind. Tt may be recallsd thaet, e.g. the United Kingdem end the -

ﬁﬁiﬁed States of Americaf g fnili'har-y manuels contained provisions recognizing -
1 hiF dcmnce., .In 194k, the. respective parts of both marwals wers . amended

‘a.nfi sinoe 1945 it mey be considered en esteblished rule thet the facth t.aa‘u

he defendent -acted pursuant o a superior ovdsr does noti free. him from
révspmsibilmy (Article 8 of +he Chexter of the Tnbernational Mii iua:t‘y Tribu.nal) .
-~ If the.convention on gemcide loft out an express TDI’OVJ.S.’LC}"U Goult: | g

: Eht*a”aln%gb@' tg‘;,rom on the question. .
. Arbicle 5 of the. Secretariet draft provides thet superior orders shall:

“ju.atify‘g%nocld o . LR o o
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MIII". Tymnity of Heads of State "
During the inter-gilied discussions which evenbually 1ad bo ke Chuarboer

el Y,

of the Imternabional Militery Teibumel 1% was a swhjech of Guuird waother
: ‘Eeuc'i.s of State corld be hald responsibvie for war or imes, criues soaluel
| humam sy and crimes agadnst pec ce. The question was decided Ly i axIvess
provisicn of Article ? of the Charter of +the Imbernaticsal HItiisyy Wrinunal

- . - Pt ,W:a.;g“ 4 |
and anelogeus provisicns ia obher besic Goovmentis providing thub The officlal |

B A N LR L
positlon of dufm&an 5, whetler as Eveds of Stebe or roojoulivad oLl Guaas
in govermment departments, shaell nov te considered es f:cc-,ee;ing; o RTen

responsibiiity or nlj'b:fg: abing mmisiment,
' brticie K o"‘_'”h Seorebariat dratt provides that those commitilng

———,

geraci&s shovld be punished, be they rul «“:rs' (c‘im, govyarnanto} ) patlic
of:t‘ici~als~ or :pri*m*’;es i.ﬁc!’i.V‘ldu&lﬁu '
| “The Cormities may wish to comsider vhether the cupression Yeullic :
oPFicials" used in Ariicie 2 of the Chinese draft is culiicicadly on sorehensive
%o cover also Hr»aau of State,
v, - n.‘.s.”.hrrgﬁ” | |
‘ 'Pm #nc,f‘ 1égal end const itutional obsbacle Lo the punishmens of
_crimes egainst wande, war crimes, and crimes against humaniby wes, in the
, pa's'fc., thebpinibn held by some that the rul es against retroactive penwl ;
legisletion, nemely, the rules apkiun erimen sine lsme and mmlle gizne sine lem |
nade the p wnlshmant imrarmms:l,‘blw Tt 45 ome of the purposas of the drats |
| ‘co,nven, i to dissipale any doubh as far as the crime of genocide is couzesrned,
Whils the Chinsse draft disposss for the fuburs of eny allegm;im Hhnb the
~ punlshuent of genocide 1s cowbraty to the rile mullium erimen sing lose it does
not provide for a specific punishment and does nos therefere Fuld iy dieypoze
~ of ‘the objections which migtt be based-on the second rule, milis poens sine
' lege, The Committee may therefore wish to consider {he dnsertion, du the
draft convention, of an exywress provision concerning the kind u:f' rund chment
to be metad o‘ﬁt “for genocides - The provision mighs bs of a gemr&l nature e.g.
utabemem that gehooide will ‘be funished by death of eny lessor panishment
_ which might be provided :’c“or Ty International cor\vcn'tmn cr Whi"”l the cow’t;
may” fiud- appropriste,” ' ‘ ’ o
V.  Relations Between ‘“L:hd erime of monocide nnd *the Tilobers wrineiries

“' e ot il

»:Resolution 180 (IT) of the Genersl Assembly has :c'caquea;:cd. t} » Esansmlc

LN

v 4and Sovial Coumll to take dnko account that the Imternabionsl Lwr Commission

has baen chargﬁed with the fPoralation 6f the priseiples recogsszed in

Vi ;
.C‘berter bf the I\fur'nbe"ﬂg rr’3**1“!3111'1&»1,. The l‘elatim:b bo"twt..en the trime of gerocide
and ona oJ, the l\ﬁwnberg concepts, the notion of crimes ‘apeinst hmanigy ere ﬁﬂﬁ"
dealt” wit bherin Article L of the ¥ French dratt (document E/GEB/Add.:L) Tho

Gommittee ma,J wish to deal W:Lth this problem in the prearhble. '
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