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TO THE HONORABLE

JEREMIAH MASON, LL.D.

S,

I esteem it a great privilege to have the opportunity of dedicating
this Work to you. Few circumstances in my life could be more grateful, than
those which enable me to inscribe, on the pages which contain my own imper-
fect juridical labours, the memorials of my private friendships, as well as the
avowals of my reverence for the great, the good, and the wise. Your own
enviable distinction, so long held in the first rank of the profession, and
supported by an ability and depth and variety of learning, which have had
few equals, and to which no one can bear 8 more prompt and willing testimony
than myself,—would alone entitle you to a far higher tribute than any I can
bestow. I well know, that I speak but the common voice of the profession on
this subject ; for they have well understood the vigour and the weight of that
Iucid argumentation, which has spoken in language for the cause, and not
merely for its ornament ; neque id ipsum, tam leporis causd, quam ponderis.
But I confess myself more anxious to be allowed to consider this dedication, as
a tribute to your exalted private worth, spotless integrity, and inflexible public
principles, as well as a free expression of my own gratitude for your uniform
friendship ;—a friendship, which commenced with my first entrance among the
Bar, in which you werc then the acknowledged leader (a period, when the
value of such unexpected kindness could not but be deeply felt, and fully
appreciated), and which has continued, undiminished, up to the present hour.
Such reminiscences are to me more precious than any earthly honours. They
fade not with the breath of popular applause ; and they cheer those hours,
which, as age approaches, are naturally devoted to reflections upon the past, for
instruction, as well as for consolation.

1 am, with the highest respect, your obliged friend,
JOSEPH STORY.

Cumbridge, January 1, 1838.






PREFACE.

Tae prosent work constitutes an appropriate sequel to my former
work on Equity Jurisprudence. In that, my endeavour was to bring
together the leading principles of that highly important branch of
the science of Law; in this, the principles, there developed, are
connected with the forms of the proceedings, by which rights are
vindicated, and wrongs are redressed, in Courts of Equity. The
principles are thus seen in their actual practical applications ; and
many otherwise unobserved limitations of them will be easily per-
ceived and constantly illustrated.

As the present work is confessedly one of a purely technical cha-
racter, and many of the rules are either of an arbitrary nature, or
of a conventional form, it is not easy, in a great variety of instances,
to find tho exact reasons on which they are built, or by which they
are sustained. For the purpose of order, and just method, and
reasonable certainty, and simplicity, in the proceedings of Courts
of justice, it seems indispensable, that there should be some pre-
scribed forms, in which the allegations and statements of the
grievances complained of, and the matters of defence should be set
forth, and the times when, and the modes by which, they are to be
insisted on, should be established. Otherwise, every suit would be
involved in endless perplexity or confusion; and it might be diffi-
cult, if not impracticable, to ascertain, what in reality constituted
the true points of the plaintifi’s claim, or of the defendant’s defence.
Hence, in overy system designed for the administration of public
justice, there will be found to have been some rogular modce
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prescribed for the ordinary cases put in litigation; and from time
to time, as new cases have arisen of an unusual and extraordinary
oharacter, the old forms have been modified, or new forms have been
introduced. Since there must be some rules, the choice is often a
mere measuring cast between one regulation and another; and yet
that choice must be made ; and, when made, the regulation must
be uniformly acted on. The surprise, therefore, is not, that we
should sometimes be unable to assign a satisfactory reason for one
particular regulation, in preference to another; but it rather is,
that so many regulations can be expounded upon grounds of
general convenience, and vindicated, as reasonable and just in
themselves,

I am aware, that in a treatise so purely technical, there is little
room for anything more than dry details, and clear and accurate
statements. The subject forbids ornament ; and it must be discussed
with a close and almost servile obedience to authority. When,
however, a doctrine seemed to me to require some qualification, or
to admit of a fuller exposition, which might be usefully brought
before the attentive reader, I have endeavoured to make the notes
the vehicle, either of criticism, or of information. I have quoted
passages from leading authorities on particular points, with a view
to convey to the student some views, which a brief text would
scarcely suggest to his thoughts. They will be found, as I trust,
useful in explaining difficulties, and in promoting accurate inquiries,
and in furnishing hints for future practice. This has not been the
least laborious part of the work.

The structure of every Treatise on the subject of Equity Plead-
ings, must be essentially founded on Lord Redesdale’s admirable
work on Pleadings in the Court of Chancery. That Treatise has
been well described by Lord Eldon to be *a wonderful effort to
oollect, what is to be deduced from authorities, speaking so little,
what is clear. And the surprise is not from the difficulty of under-
standing all he has said ; but that so much can be understood.”'
Sir Thomas Plumer, in his masterly judgment in a cause of great
celebrity, has also said: “ To no authority, living or dead, could

! Lord Eldon, Lloyd v. Johnes, 9 Ves. 34.
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reference be had with more propriety for correct information
respecting the principles, by which Courts of Equity are governed,
than to one, whose knowledge and experience have enabled him, fifty
years ago, to reduce the whole subject to a system, with such a uni-
versally acknowledged learning, accuracy, and discrimination, as to
have been ever since received by the whole profession as an autho-
ritative standard and guide. Viventi tibi prasentes largimur
honores.”' The learned Judge and the noble author have, since
that sentence was pronounced, both passed to the grave; and we,
who survive, feel the truth and value of this tribute, with all the
affectionate reverence, which belongs to posthumous praise. Never
could the voice of praise come to an author, with a higher grace,
than from the lips of such eminent men. It is the privileged case ;
~—Laudari a viris laudatis. .

I have transferred into my own pages all the most valuable mate-
rials of Lord Redesdale’s Treatise; and generally, where I could,
in his own language, which I have not the presumption to think I
could improve ; and from which I have rarely deviated, except to
insist upon some qualification, or to make his text occasionally more
definite and clear. I have also freely used the materials in Mr.
Cooper’s and Mr. Beames’s excellent Treatises on Equity Pleadings,
a8 auxiliaries to that of Lord Redesdale, to whom each of them is
under the same obligations as myself, having drawn many of their
materials from the same great source.

There is one prominent defect in all these treatises, and that is
the want of a comprehensive and accurate view of the principles
which govern that most intricate and important branch of Equity
Pleadings, the subject of the proper and necessary Parties to Bills.
My aim has been, as far as I could, but perhaps not with entire
success, to supply this defect. I had not an opportunity of seeing
Mr. Calvert’s Treatise on Parties to Bills in Equity, until after my
own chapter on the same head had been completed, and the work
itself was in the press. Upon a review of his book, I have the
consolation to find, that I had not overlooked any very important
authorities bearing on this subject. I have, however, availed myself

! Cholmondeley v. Clinton, 2 Jac. & Walk. 151.



viil PREPACE.

of his learned researches for a few suggestions, which had not before
so closely attracted my attention.

In submitting the present volume to the profession, I beg to
return my grateful acknowledgments for the kind manner, in which
my former labours have been received ; and to ask an indulgent
consideration for that, which is now offered. The task has been
one of severe, and exhausting effort, scarcely relieved by any con-
soling circumstance, except the consciousness of the performance of
duty. It has been difficult to keep up a continued attention to the
dry details of technical learning, in the midst of my other various
judicial and professorial engagements. At some future day I hope
to find leisure to complete my original design, by furnishing an
elementary outline of the Practice of Courts of Equity, from the
first inception of the cause, through all its various stages, to the
execution of its final decree, under the orders of the Highest Court
of Appeal. Let me in conclusion say, to the diligent student, that
a thorough mastery of the science of Equity Pleadings, if not abso-
lutely indispensable to professional success and eminence, will, at all
events, be found in a very high degree to promote them. Let him
ponder well upon the admonition contained in the language of that
great jurist of antiquity, Cicero—Sic igitur instructus vemiet ad
causas ; quarum habebit gemere primum ipsa cogmita: erit enim ei
perspectum, nihil ambigi posse, in quo non aut res controversiam faciat,
aut verbal; res, aut de vero, aut de recto, aut de nomine ; verba, aut
de ambiguo, aut de contrario.

Cambridge, January 1,1838.

! Cicero, Orator. ch. 34.
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COMMENTARIES

ON

EQUITY PLEADINGS.

CHAPTER 1.

INTRODUCTORY CHAPTER.

§ 1. HaviNG in a former work treated of the nature,
origin and extent of Equity Jurisprudence, as administered
in England and America, and of the principles by which
its jurisdiction is governed and limited, the path is now
open for us to direct our inquiries into the forms and modes
in which this remedial justice is applied to the actual busi-
ness and concerns of human life, in order to protect and
vindicate rights, or to prevent and redress wrongs. It is
obvious, that in every system of jurisprudence, professing
to provide for the due administration of public justice, there
must be some forms of proceeding adopted to bring the
matters in controversy, between the parties who are inte-
rested therein, before the tribunal by which they are to be
" adjudicated. And, for the sake of the despatch of business,
as well as for its due arrangement with reference to the
rights and convenience of all the suitors, many regulations
must be adopted to induce certainty, order, accuracy and uni-
formity in these proceedings. Hence it will be found,
that the jurisprudence of every civilized country, ancient
and modern, has established certain modes, in which the
complaints and defences of parties are to be brought before
the public tribunals ; and has authorized the latter, by rules

B
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and orders, to prescribe the time, the manner, and the cir-
cumstances in which every suit is to proceed, from its first
institution to its final determination.

§ 2. This is emphatically true in the jurisprudence of
England and America ; and is not only exemplified in the
proceedings in suits at Common Law, but in those also
which are governed by the larger and more liberal doctrines
of Equity. Indeed, in the latter, as well as in the former,
there are many rules altogether founded in artificial reason-
ing, but which, nevertheless, may be affirmed, with few
exceptions, to be greatly promotive of public justice, and
subservient to private convenience. If, here and there, any
of them work an apparent hardship or mischief ; it will, on
close examination, be found, that they also accomplish much
general and permanent good ; and in this respect they par-
take only of the infirmity of all general rules, which must,
in particular cases, give rise to some inequalities, and shut
out some individual equities and rights.

§ 3. The design of the present Commentaries is to present
a general, but at the same time, an accurate outline of the
proceedings in Courts of Equity, from the original institu-
tion of a suit, to its close, and to accompany the same with
such explanations and illustrations, as may serve to develop
the principles on which they are founded, and the reasons
by which they are sustained. It will not, indeed, be pos-
sible, in all cases, to ascertain these principles and reasons;
for they are sometimes lost in remote antiquity, and some-
times they depend upon rules of such a purely artificial
character, though arising from the exercise of a sound dis-
cretion, as to be incapable of any very satisfactory exposition.

§ 4. The subject naturally divides itself in two great
heads, the Pleadings in framing a suit in Equity, and the
Practice in conducting a suit in Equity. By the Pleadings
we are to understand the written allegations of the respective
parties in the suit, that is to say, the written statement of
the plaintiff, containing, in a due legal form, the facts of
the case, on which he grounds hia title to relief, or to some
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equitable interpogition or aid from the Court ; and the writ-
ten angwer or defence of the defendant to the charges of
the plaintiff, either denying them altogether, or admitting
them, and relying on some other matters, as a bar to the
suit, or admitting them, and insisting upon the want of
title in the plaintiff to the relief sought, or to the interpo-
sition or aid of the Court ; and the written reply thereto by
the plaintiff.! By the Practice in a suit in Equity we are
to understand all the various proceedings in the suit, whe-
ther by the positive rules or usage of the Court, and whether
interlocutory or otherwise, which may become necessary or
proper for the due conduct thereof from the beginning to
the final determination thereof.

§ 5. Although in a general sense the distinction between
the pleadings and the practice in a suit is sufficiently obvious
from the foregoing description of their respective characters
and objects; yet it is not easy, even if it be practicable,
wholly to separate the considerations belonging to the one
from those belonging to the other. .The principles, which
regulate the pleadings, are sometimes so intimately connected
with the practice of the Court, as to the time, the manner
and the circumstances, which affect their introduction and
use, that any discussion of the former without adverting to
the latter would be very deficient in the appropriate details,
and imperfect in the just expositions. Thus, for example,

' In Bacon’s Abridgment, Pleas and Pleading, it is said, that, « Pleading in
in general signifies the allegations of parties to suits when they are put into a
proper legal form.” And, again, “ Pleading, in strictness, is no more than setting
forth that fact, which in law shows the justice of the demand made by the plaintiff,
or the discharge and defence made by the defendant.” Mr. Justice Buller has given
a definition, which has equal terseness and accaracy. “ Pleading (says he) is the
formal mode of alleging that on the record, which would be the support or defence
of the party on evidence.” Read v. Brookman, 3 T. R. 159.. Each of these
definitions is equally as applicable to pleadings in Equity as to pleadings at Law.
But it may serve to make the real nature of pleadings in Equity in a technical
sense betier known, to state, that they consist of the formal written allegations or
statements of the respective parties on the record to maintain the suit, or to defeat
it, of which, when contested in matters of fuct, they propose to offer proofs, and in
matters of law to offer arguments, to the Court. In a popular sense the oral

arguments of counsel, and especially their addresses to juries, or to the Court, are
often called pleadings. But thisis not the true legal sense.

B 2
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it is the proper office of pleading to ascertain, what facts
should be charged in the plaintiff’s statement of his case;
but if the facts are imperfectly stated, the time and manner
and circumstances, in which the plaintiff will be permitted
to make a more perfect statement of his case by way of
amendment, properly belong to the practice.of the Court.
But a treatise, which should embrace the subject of the
amendment of pleadings without adverting to the time, the
manner, and circumstances, under which such amendment
could be made, would be manifestly defective in its most
important details. :

§ 6. In the present Commentaries, therefore, matters of
practice, when mixed up with matters of pleading, will be
occasionally introduced, wherever they may serve better to
explain the particular topic under consideration. In other
respects these subjects will be successively discussed under
separate and independent heads. And in the first place, we
shall treat of the subject of PLEADINGs IN EQUITY ; and
this again requires a subdivision into pleadings on the part
of the plaintiff, and pleadings on the part of the defendant,
The former will naturally constitute the first topic of our
inquiries.

CHAPTER II
BILLS IN EQUITY—GENERAL NATURE AND FORM.

§ 7. WHEN a private party has a case, which he is
advised is redressible only by an application to a Court of
Equity, he commences his suit by preferring to the Court
having jurisdiction a written statement of his case, which is
called a Bill in Chancery, or a Bill in Equity, which is in
the nature of a petition to the Court, and sets forth the
material facts, and concludes with a prayer for the appropri-
ate relief, or other thing required of the Court, and for the
usual_process against the parties, against whom the relief or
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other thing is sought, to bring them before the Court to
make due answer in the premises.' The bill is sometimes
called an English Bill, when it is addressed to the High
Court of Chancéry in England, in order to distinguish it
from the proceedings in suits within the ordinary jurisdic-
tion of that Court as a Court of Common Law, which latters
though now in the English language, were anciently in the
French or Norman tongue, and afterwards in the Latin;
whereas Bills in Chancery were always, or at least from very
early times, preferred in the English language.?

§ 8. When the suit is instituted on behalf of the Crown
or Government, or of those who partake of its prerogative
(such as idiots and lunatics®), or whose rights are under its
particular protection (such as the objects of a public charity),
the matter of complaint is offered to the Court by way of
Information given by the proper officers of the Crown or
Government (as by the Attorney General or Solicitor Gene-
ral), and not by way of petition.* When the suit immedi-
ately concerns the rights of the Crown or Government alone,
these officers proceed purely by way of Information.® When
the suit does not immediately concern the rights of the
Crown or Government, its officers depend on the relation of
some person, whose name is inserted in the Information, and
who is termed the relator. And as the suft, though in the
name of the Attorney or Solicitor General, is then carried on
under the direction of the relator, he is considered as answer-
able to the Court and to the parties for the propriety of the
suit and the conduct of it ; and he may be made responsible
for eosts (which the Crown or Government itself never is
compellable to pay), if the suit should appear to have been
improperly instituted, or in any stage of it improperly con-

! Mitf Eq. Pl. by Jeremy, 7 ; 8 Woodes. Lect. 55, p. 367, 368, 369.
- Mitf. Eq. Pl. by Jeremy, 8. See Calendar of Proceed. in Chancery, printed
by Parliament, in 1827.

% Cooper Eq. P1. 104 ; 1 Mont. Eq. Pl. ch, 3, p. 101 to 106 ; 1 Mont. Eq.
PL 81—84. .

¢ Mitf. Eq. Pl by Jeremy, 7, 21, 22,29 ; Cooper Eq. Pl. 101t0107; 1 Mont.
Eq. PL 81, 84,85, 87. * Cooper Eq. Pl. 101, 102.
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ducted.” 8till, however, a relator in such cases is by no
means indispensable; and the Attorney General may, if he
pleases, proceed in the suit without one.? Sometimes it
happens, that the relator has an interest in the matter in
dispute in connexion with the Crown or Government, of the
injury to which he has'a right to complain. In such a case
his personal complaint is joined to and incorporated with the
Information given to the Court by the officer of the Crown
or Government, and then they form together an Information
and Bill, and are so termed.®> Informations, however, differ
from Bills little more than in name and form, and therefore
the same rules are in general applicable to both.* ‘lnforma-
tions respecting charities constitute the most striking excep-
tion ; for in these the Court will not require the same strict-
ness, either' as to parties, or to pleadings, as is ordinarily
required in bills. The other peculiarities of Informations
are too few to justify any distinct examination.® The sub-
sequent remarks will therefore be mainly confined to the
general nature and structure of Bills.

§ 9. Itis obvious, that every Bill must have for its object
one or more of the grounds, upon which the jurisdiction of a
Court of Equity is founded. That jurisdiction, sometimes,
extends to the final decision of the subject matter of the suit ;
sometimes, it is dnly ancillary to the decision of a present suit
brought or to a future suit to be brought in another Court ;

! Mitf. Eq. Pl. by Jeremy, 21, 22, 23 ; Cooper Eq. Pl. 1, 99, 100, 101,102, 104,
106 ; Attorney General v. Vivian, 1 Russ. R. 236, 237 ; 1 Mont. Eq. PI. 85, 86.

* In Re Bedford Charity,2 Swanst. R. 520 ; Mitf. Eq. Pl. by Jeremy, 22, n. (d).

3 Mitf. Eq. Pl. by Jeremy, 22, 28, 99, 100 ; Cooper Eq. Pl. 1, Attorney General
v Vivian, 1 Russ. R.285, 236 ; Attorney General v. Mayor of Bristol, 3 Madd. R.
819; 8. C. 2 Jac. and Walk. 209 ; 1 Mont. Eq. Pl ch. 4, p. 87. Sometimes, in
cases of this sort, the Crown is represented by the Attorney General as plaintiff,
and by the Solicitor General as defendant, in the same suit, where there are con-
flicting claims between the King and persons partaking of his prerogative, or under
bis peculiar protection. That was the case in Attorney General v. Mayor of
Bristol, 3 Madd. R. 819 ; 8.C. 2 Jac. and Walk. 294, respecting a charity ; Mitf.
Eq. Pl. by Jeremy, 22, note (b); Attorney General v. Vivian, 1 Russ. R. 226.

¢ Mitf. Eq. Pl. by Jeremy, 99, 100 ; Cooper, Eq. Pl. 105, 106 ; 1 Mont. Eq. Pl
ch. 3. p. 81 to 86.

* Cooper Eq. Pl. 104, 105, 106, 107; Barton's Suit in Eq. 25.
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sometimes, it is merely of a precautionary or preventive nature,
to avert a meditated or threatened wrong;' and sometimes,
it is merely to require, that the parties really interested in a
controversy, should be compelled to litigate their rights,
without peril or expense to a mere stakeholder, having no
interest therein. The Bill may, therefore, either complain
of some injury, which the party exhibiting it suffers, and pray
relief aceording to the injury ; or, without praying relief, it
may seek a discovery of matter necessary to support or defend
another sunit ; or it may seek to preserve or perpetuate testi-
mony ; or it may complain of a threatened wrong or impeund-
ing wischief, and stating a probable ground of possible injury,
it may pray the assistance of the Court to enable the party
exhibiting the bill to protect or defend himself from such
wrong or mischief, whenever it shall be attempted or com-
mitted.? : ’

§ 10. But, whatever may be the object of the Bill, the first
and fundamental rule, which is always indispensable to be
observed, is, that it must state a case within the appropriate
jurisdiction of a Court of Equity. If it fails in this respect,
the error is fatal in every stage of the cause, and can never
be cured by any waiver or course of proceeding by the parties ;
for consent cannot confer a jurisdiction not vested by law.
And, though many errors and irregularities may be waived
by the parties, or be cured by not being objected to, the
Court itself cannot act except upon its own intrinsic authority
in matters of jurisdiction; and every excess will amount to
a usurpation, which will make its decretal orders a nullity,
or infect them with a ruinous infirmity. But of this more
will be said in another place.

§ 11. In early times, as might well be supposed, Bills were
in their structure of great simplicity and brevity. The cases,
in which resort was then had to Equity jurisdiction, were
comparatively few, and the facts were of no great complexity,
or difficulty of detail. The rights of parties depended upon

' Mitf. Eq. Pl. by Jeremy, 8. * Ibid.
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titles exceedingly simple, in their nature and origin. 'The
wrongs to be redressed were palpable and direct. The whole
business of human life flowed on in narrow and shallow
channels ; and it might be said, almost without a figure, that
as the stream moved along with its slow and languid and
winding current, it might be sounded and measured' to its
very depth and bottom by any common mind. The cause
of every interruption in its progress was immediately visible ;
and the remedy to be applied was as clear, as the ripple of
the stream, which indicated it, to the most careless eye.'

* § 12. In some of the most ancient Bills, as appears by the
records in the Tower in London, the plaintif did not pray
relief or any process ; but merely prayed the Chancellor to
send for the defendant, or to examine the defendant; and in
others, in which relief was prayed, the prayer of process was
various, sometimes a writ of corpus cum causa, sometimes a
su , and sometimes other writs.! Afterwards the bill
assumed a more regular and uniform frame, though it was
very unlike that belonging to the present day. . In the form
alluded to, it contained a statement of the facts of the plain-
tiff’s case, followed by a prayer to the Court to grant suitable
relief ; -and for that purpose that the subpcena of the Court
might issue to bring the parties complained of before it. This
statement and this prayer constituted the whole of the bill,
and continued to do so until a comparatively modern period
of time, although it is difficult to fix the exact time when
additions began to be made to it.? These additions must,
indeed, have been gradually incorporated into it, as the pro-
gressive increase and complication of the common business of
life, or the new exigencies of society, created an occasion or
necessity for them. And as the system of the remedial
justice of Courts of Equity began to be better understood,
and to be more liberally administered, it was natural, that a
corresponding refinement in method, and a more elaborate
exposition of every case, should be superinduced into the

! Cooper Eq. PL 3, 4.
* Cooper Eq. Pl 4. Paurtridge v. Haycralt, 11 Ves. 574.
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structure of the Bill, by the genius and the learning.and. the
scholastic astuteness of the profession. By degrees the mere
naked statement of facts in the Bill was succeeded by a string
of interrogatories, constituting an integral part (called the
interrogatory part) of the bill, the object of which was to sift
more clearly the conscience of the defendant as to these facts ;
and afterwards there was added, what is called, the charging
part of the Bill, which was inserted. in order to meet the
defence. expected to .be set up, and to obviate ite effect by
counter allegations, which should destroy its validity.! Still,
however, the statement of the case, and the prayer of the
bill for relief or otherwise, always were, and continue to be
to this day, the very substance and essence of the bill.? The
other parts have, indeed, their appropriate uses, and func-
tions ;. and when skilfully drawn and judiciously applied,
become the means of eliciting the truth, and often of saving
much delay and inconvenience and expense to the parties.®

§ 13. Equity Pleading has, indeed, now become a science
of great complexity, and a very refined species of logic, which
it requires great talents to master in all its various distinc-
tions and subtle contrivances, and to apply it, with sound
discretion and judgment, to all the diversities of professional
practice. The ability to understand, what is the appropriate
remedy and relief for the case ; to shape the bill fully, accu-
rately and neatly, without deforming it by loose and imma-
terial allegations, or loading it with superfluous details ; and
to decide, who are the proper and necessary parties to the
suit ; this ability requires various talents, long experience,
vast learning, and a clearness and acuteness of perception,
which belong only to very gifted minds.* Without these,

-1 Cooper Eq. PL 4. See Hare on Discovery, 223. » Cooper Eq. Pl. 4.

s Mitf. Eq. Pl. by Jeremy, 47 ; 2 Mont. Eq. Pl. 811. Note T. F.—Mr. Bell
(one of the most experienced counsel in Chancery), in his answers to the interro-
gatories put by the Chancery Commissioners, gave some very interesting views of
this subject, which every student would do well to peruse. See especially his
answers to questions from Q.5 to Q. 34, in the Parliamentary Report of the
Chancery Commissioners, in March, 1826. Appx. p. 1 to p. 3.

-+ 4 See Cooper Eq. PL 4.
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diligence and industry will not always ensure success ; though
it may be as truly said, that without the latter, genius,
however high, will find itself outstripped in the race, and
compelled to pay homage to inferior minds, who win an easy
triumph by steady perseverance against the bold but irregular
sallies of less wary adversaries.

§ 14. The pleadings in Equity were probably borrowed
from the Civil Law, or from the Canon Law (which is a
derivative from the Civil Law), or from both.! The early
Chancellors were for the most part, if not altogether, Eccle-
siastics, and many of them bred up in the jurisprudence of
the Civil and Canon Law :* and it was natural for them, in
the administration of their judicial functions in the Court of
Chancery, to transfer into that Court the modes of proceed-
ing with which they were most familiar. Hence, at almost
every step, we may now trace coincidences between the
pleadings and practice in Chancery, and the pleadings
and practice in a Roman suit and in an Ecclesiastical suit.’
But as the Court of Chancery attained more extensive

1 Cooper Eq. PL 8, 9; Gilb. For. Rom. ch. 4, p. 44 ; 8 Reeves’s Hist. of the
Law, 380 ; Barton Eq. Suit, 26 ; 3 Black. Com. 442.

* 3 Black. Com. 47. 3 See 2 Br. Civ. & Adm. Law, ch. 8, p. 347, &c.

Gilbert, in his Forum Romanum, has traced an outline of the proceedings in
suits under the Civil Law and in the Canon Law. (Gilbert’s Forum Romaoum,
ch. 2, p. 20, &c. ch. 8, p. 29, &c.ch. 4, p. 44, &c.) The whole is too long for
insertion in this place, but the following extracts, applicable to the pleadings, may
be useful :—

“ When the actor and reus came before the preetor, then the actor did actionem
edere; and anciently this was done by showing the cause of his action to the
prator, who thereupon gave him out his proper action. But afterwards the actor
used to have his cause of complaint ready in writing, to offer to the prator, which
they called the libel, and with it produced such contracts or instruments, as were
the foundation of his title or complaint ; and then the reus was obliged to give bail
to appear at the third day afterwards, which was called dies perendinus, and this
time was given him to consider, whether he would contest or not at the third day.
If he contested the suit, there were forms of questions and answers, which mutu-
ally passed between the actor and reus, in which questions the actor affirmed his
right, and the reus denied it, and this was called contestatio litis. Likewise, before
the pretor, the reus, without contesting the suit, might put in exceptio declinatoria,
as also, he might desire, that the actor might be sworn, that the suit was not com-
menced out of malice ; as the acfor might have the reus sworn, that he did not
defend it out of malice ; and these oaths were called juramenta calumnie post litem
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Jjurisdiction, and exercised more diversified powers, new modes
of proceeding were from time to time adopted, which were

contestatam. The preetor gave them judges, and the libel contested was brought
before the judges, and upon this libel the actor put in positions, to which the rexs
was obliged to put in his answer, that so they might supersede the necessity of
proving, what was confessed by the rews. But if the reus denied any part of the
positions, then the purt that was denied was formed into what they called articui ;
and upon these articuli interrogatories were framed to be exhibited to the witnesses.
But the witnesses were not obliged to answer any interrogatory, which was not
framed out of one of the articles. Upon these interrogutories, one of the judices
dati himself examined ; and the depositions were taken in writing by a notary, or
one of the judge’s clerks. When all the witnesses were examined, both for the
actor aud reus, then they published the depositions, and gave out copies of them
to both parties ; upon which the jurisperiti 4 patroni made the orations for their
clients before the judges, and then the judges pronounced their sentence, which
was given to the preetor to be executed.

« But to describe this more fully, though according to the ancient form, any
Roman, who had demand sguinst another, might drag him to justice obtorto collo,
as they called it; yet that being found inconvenient, they came to a new method,
which was, that they should first edere actionem before the preetor ; and then the
preetor gave him out his proper action, and a liberty to cite the party, and he
either cited him by himself, or by a messenger ; and then the defendant was either
obliged to go along with his adversary, or give security to appear ; and if he did
neither, the actor might obtorto collo force him before the preetor. When the reus
came in before the preetor, the actor did produce his cause of complaint, which was
sometimes called the second libel ; for the first libel was in order to obtain the
power of citing, and was called the &bellus supplex, and the second to show the
reus, what he was to answer, was called the kbellus actionis aut meritorius; and
then the actor asked of the preetor potestatem agendi, that is, the power to implead
the defendant, and formulam, containing the form of the action, and judicem, who
was to hear and determine the matter.

“ And for that end, the actor did summarily show before the preetor, how the
action accrued ; and if it was founded on any instrument he produced it; if not,
s witness before the preetor. He, likewise, the reus, proposed his exceptions,
either declinatoric, also called dilatorice, or peremptorie ; though the peremptorie
might also be put in before the judge. And thus the cause agebatur summatim, as
they call it, and the preetor determined, whether they should proceed in judgment
or not. If the pretor adjudged they were to proceed, then the reus was either to
yield, or give up the matter in demand, or contut it, which was the kitis contestatio,
and was closed before the preetor.

“ When the preetor had given a judge, he was to make out a citation against the
reus to appear before him, and there the first act was, for the defendant to answer
the positions on the libel. After those positions were answered, the next citation
was upon the articles, upon which the defendant was to bring in his cross inter-
rogatories to the witnesses, who were to be examined on the part of the plaintiff
upon the articles, as likewise any witnesses of his own, which he had to produce
on the matter of the articles. And at that act there was given a probatory term,
within which all witnesses were to be examined, and the depositions afterwards to
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better fitted for its own peculiar purposes ; and the pleadings
and practice in Chancery have now become a distinct and
‘independent system. :

§ 15. Before we proceed further in the consideration of
this subject, it may be well to take notice of the different
kinds of Bills, as the rules applicable to the frame of Bills in
general are necessarily subject to many exceptions and modi-
fications, when they are applied to the peculiarities belonging
to certain kinds of Bills.

§ 16. The most general division of Bills is into those
which are original, and those which are not original. Ori-
ginal Bills are those, which relate to some matter not before
litigated in the Court by the same persons and standing in
the same interests.! Bills not original are those, which
relate to.some matter already litigated in the Court by the
same persons, and which are either an addition to or a con-

be published. One of the judges, who was to hear the cause, was one of the persons
who examined the witnesses, and reported as to their credit, as, whether they
answered truly, or only as they were instructed. The third act was the citation
after the probatory term was over, and publication had passed, in order to hear
judgment ; so that in every judiciary act, there was need of a citation, lest they
should proceed, parte inauditd, which they thought to be unjust, and contrary to
the law of nature.” Again:

“ And the modern libel of the canonists is formed from the Jibel, the positions,
and the articles thrown into one, and now called Jibellus articulatus, for despatch ;
for so many acts are not now necessary, as were of old, when the litis contestatio
was before the pramtor, and the positions and articles before the judge. And in
this libel they conclude with clausule salutares sive salvantes, which pray relief of
omni meliori modo. ‘To this libe), if the defendant puts in a negative answer, that
is now reckoned a sufficient litis contestatio to proceed to proof upon ; though
anciently, the manner was for the plaintiff to come in, and briefly affirm his libel,
by way of replication.

“ With us the bill is the libel, and the prayer of general relief, according to
equity and good conscience, is in nature of the salutary clause, and the narrative
part of the bill is in pature of the positions, and the interrogatory part, in nature
of the articles, and the prayer of telief is after the manner of the ancient libel.”

Mr. Brown, in his work on the Civil and Adm. Law ( 2 Bro. Civ. and Adm.
Law, ch. 8, p. 347, &c.), has traced out some of the coincidences between the
proceedings in the Civil Law and in Equity, and shown, that some of the rules of
the latter, which would otherwise seem merely arbitrary, are founded upon the
natura} course of practice under the former.

' Mitf. Eq. Pl. by Jeremy, 33 ; Cooper Eq. Pl. 43.



CH. 11.] BILLS IN EQUITY. 13

tinuance of an original Bill, or both.! There is another
class of Bills which is of a mixed nature, and sometimes
partakes of the character of both of the others. Thus, for
example, Bills brought for the purpose of cross litigation, or
of controverting, or suspending, or reversing some decree or
order of the Court, or of obtaining the benefit of a former
decree, or carrying it into execution, are not considered as
strictly a continuaunce of the former Bill, but in the nature
of original Bills.? And if these Bills require new facts to
be stated, or new parties to be brought before the Court, they
are so far strictly of the nature of supplemental Bills.* For
all the objects of the present work, this last class may be
treated as included in that of Bills not original.*

§ 17. Original Bills may be again divided into those,
which pray relief, and those, which do not pray relief.*
In a broad and-general sense, all Bills in equity may
be said to pray relief, since they seek the aid of the Court,
by some decree or decretal order, to remedy some existing
or apprehended wrong or injury. But in the sense in which
the words are used in Courts of Equity, such Bills orly are
deemed Bills for relief, which seek from the Court in that
very suit a decision upon the whole merits of the case set
forth by the plaintiff, and a decree, which shall ascertain
aud  protect present rights, or redress present wrongs. All
other Bills, which merely ask the aid of the Court against
possible future injury, or to support or defend a suit in
another Court of ordinary jurisdiction, are deemned Bills not
for relief.® And this distinction is not merely formal ; but,
as we shall presently see, may involve very important con-
~ sequences ; for if a plaintiff should by mistake ask for relief,
when he is not entitled to it, his Bill may be demurrable,

' Mitf. Eq. PL by Jeremy, 33 ; Cooper Eq. Pl, 48.

* Mitf. Eq. Pl.by Jeremy, 33 ; Cooper Eq. Pl. 44, 62.

s Mitf. Eq. Pl by Jeremy, 96, 97 ; Cooper Eq. PL 100.

¢ Lord Redesdale has treated this class separately. Mr. Cooper has treated it
as belonging to the class of bills not original. Mitf. Eq. Pl. by Jeremy, 38, 35, 80;
Cooper, Eq. Pl. 62. * Mitf. Eq. Pl. by Jeremy, 34 ; Cooper, Eq. Pl. 43, 44,

* See Mitf. Eq. Pl. by Jeremy, 83, 34 ; Cooper Eq. PL 43, 4¢.
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and thereby be, for other purposes of jurisdiction, unmain-
tainable.

§ 18. Original Bills praying for relief may be again
divided into three kinds. (1.) Bills praying the decree or
order of the Court touching some right claimed by the party
exhibiting the Bill, in opposition to some right, real or
supposed, claimed by the party, against whom the Bill is
exhibited, or touching some wrong done in violation of the
plaintiff’s right.! This is the most common kind of Bill.
(2.) Bills of Interpleader, where the person exhibiting the
Bill claims no right in opposition to the rights claimed by
the persons against whom the Bill is exhibited, but pray
the decree of the Court touching the rights of those persons,
for the safety of the person exhibiting the Bill.? (8.) Bills
of Certiorari, which pray a writ of certiorari, in order to
remove a cause from an inferior Court of Equity, for the
purpose of having it further proceeded in, and decided in the
superior Court of Equity, to which the process is returnable.
This last Bill is of rare (if any) use in America, and is not
of very frequent occurrence in England.

§ 19. Original Bills not praying relief, are of two kinds.
(1.) Bills to perpetuate the testimony of witnesses, or to
examine witnesses de bene esse. (2.) Bills of Discovery,
technically so called; that is to say, Bills for the discovery
of facts resting within the knowledge of the party against
whom it is exhibited, or of deeds, writings, or other things
in his custody or power.* Of each of these different species
of original Bills we shall treat more at large hereafter.

§ 20. Bills not original (as we have seen) are either (1.)
an addition to, or continuance of an original Bill; or (2.)
they are for the purpose of cross litigation, or of controvert-
ing, or suspending or reversing, some decree or order of the
Court, or carrying it into execution.* Of the former kind

! Mitf. Eq. Pl. by Jeremy, 34, 87 ; Cooper Eq. Pl. 43, 44.

* Mitf. Eq. Pl. by Jeremy, 34, 48; Cooper Eq. P 43,45 ; Wyatt, Pr. Reg. 78.
s Mitf. Eq. PL by Jeremy, 84, 50 ; Cooper Eq. PL. 44, 50 ; Wyatt, Pr. Reg. 101.
¢ Mitf. Eq. PL by Jeremy, 84, 51 ; Cooper Eq. Pl. 44, 52, 57, 58,

* Cooper Eq. Pl. 62; Mitf. Eq. Pl. by Jeremy, 85.
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are, (1.) A Supplemental Bill, which is merely an addition
to the original Bill, to supply some defect in its frame or
